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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

COMMONWEALTH EDISON COMPANY 
 
Proposed general increase in electric rates 

: 
: 
: 

 
No. 10-0467 
 

BRIEF ON EXCEPTIONS OF  
COMMONWEALTH EDISON COMPANY 

Commonwealth Edison Company (“ComEd”) respectfully submits this Brief on 

Exceptions to the Proposed Order (the “Proposed Order” or “PO”) issued by the Administrative 

Law Judges (“ALJs”).  Pursuant to Section 200.830 of the Rules of Practice of the Illinois 

Commerce Commission (the “Commission” or “ICC”), 83 Ill. Admin. Code § 200.830, 

suggested replacement language is provided in separate Exceptions filed contemporaneously.  

I. INTRODUCTION 

The Proposed Order recognizes that ComEd’s reasonable and prudent costs of providing 

electric delivery services have risen significantly and that those costs must be timely and fully 

recovered.  It recognizes, in particular the increased costs that flow from capital investment and 

modernization, the growth in pension and benefit expenses occurring at the same time as the 

shrinking value of pension trusts called for added trust contributions, and the proper role of 

incentive compensation in spurring better performance and efficiency – all of which in turn 

benefit customers.   

However, the Proposed Order rejects most of ComEd’s rate design proposals and ends up 

approving less than 50% of the revenue increase ComEd requires to recover its costs.  The 

resulting continued revenue shortfall – in the range of $170 million dollars annually – will 

necessarily impact ComEd’s operations and financial strength, and will likely necessitate 
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prompt, further rate relief.  In addition, several of the Proposed Order’s findings must be 

corrected because they are unlawful and/or contrary to the evidence.   

Pro Forma Plant Adjustment.  The Proposed Order disallows about $300 million of 

reasonable and prudent investment.  The law expressly and for good reason allows into rate base 

utility investments that are “reasonably certain to occur subsequent to the historical test year 

within 12 months after the filing date of the tariffs and where the amounts of the changes are 

determinable.”  83 Ill. Admin. Code § 287.40.  Yet, with a handful of very limited exceptions 

relating only to “new business” (i.e., new services to customers), the Proposed Order refuses to 

recognize any investments during the period from January 1 – June 30, 2011. 

The Proposed Order states that ComEd’s proof of these plant additions was “deficient” in 

unspecified ways.  It appears, however, that the Proposed Order picks up on Staff’s sweeping 

and novel theory that none of ComEd’s investment can be “known and measurable” because 

some individual work items evolve and adapt as they are completed.  The law does not and 

should not require the date and place of installation of every new pole, wire, transformer, or 

other piece of gear to be specified and unchanging.  Indeed, the purpose of the “reasonably 

certain” and “known and measurable” standards is to ensure that pro forma adjustments are real; 

their purpose is not to provide a technical excuse to exclude hundreds of millions of real assets 

from rate base.   

The facts underscore just how unrealistic is the position the Proposed Order adopts: 

 ComEd will make hundreds of millions of dollars of investment between January 1 

and June 30, 2011.  See Donnelly Sur., ComEd Ex. 58.0 Rev., 67:1423-68:1428. 

70:1454; Houtsma Sur., ComEd Ex. 55.2, Workpaper WPB-2.1a, Support, (January 

3, 2011 REVISED), columns labeled “Q1 2011 Projected In Service” and “Q1 2011 
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Projected In Service”.  It was established with far more than “reasonable certainty” 

and no one denies it.  Yet, the Proposed Order would set rates as if those assets, and 

their current and real costs, simply did not exist.   

 The Proposed Order accepts only a handful of discrete “new business” jobs.  PO at 

22-23.  It rejects all investment by ComEd in repairing its system, improving its 

performance, enabling public works projects, and meeting capacity needs – including 

summer critical projects on which the Commission is specifically briefed – as if that 

work simply stopped dead on New Year’s Day.  See Attachment 1 to this Brief.  

Clearly, it did not. 

 Many of the investments are undeniable.  Among the disallowed projects where “iron 

is in the ground” is the Midway Airport improvement project, the reliability 

reinforcement of downtown’s Dearborn substation, and the utility upgrades associated 

with the work on Wacker Drive.  See Donnelly Reb. ComEd Ex. 32.0 Rev., 29:604-

30:612, 40:822-41:845, 62:1241-63:1250; ComEd Ex. 32.2, Folder: Capacity 

Expansion - Sub-Folder CE 23622 - Dearborn 12kV Feeder Ties, Folder: Facility 

Relocation – Sub-Folder: FR 5363 Lower Wacker Drive Rebuild, Folder: System 

Performance - Sub-Folders: SP 45167  Midway System Improvement 3P111000  and 

SP 45170  Midway System Improvement Proj 3P111001; Donnelly Sur., ComEd Ex. 

58.0 Rev., 58:1215-59:1238.  Claims that work like this is not known, measurable, or 

reasonably certain to occur defy reality. 
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 ComEd supplied extensive documentation on the individual programs and projects, 

and their need, completion date, and status.1  More than 41,000 pages of detailed 

individual project and program records were admitted into evidence.  Yet, no Staff or 

intervenor witness discussed, let alone disputed, the vast majority of that data and that 

evidence is ignored by the Proposed Order.   

 ComEd’s 2011 pro forma plant addition is defined, measurable, and accurate to 

within very tight limits.  That is not just talk; the methodology ComEd uses to 

measure these investments has proven to be highly accurate.  Donohue Reb., ComEd 

Ex. 35.0 Rev., 20:437-25:518. 

The Proposed Order’s apparent belief that inevitable variability in individual work items 

undermines certainty in ComEd’s overall pro forma adjustment also ignores the evidence of how 

and why such changes are made.  Changes in budget or service date are not made due to flaws or 

imprecision in the planning process, but because utilities can, do, and should adapt to changing 

circumstances.  Indeed, standing pat in the face of inevitable change would be at odds with the 

prudent behavior the Commission rightly expects.  ComEd adapts using an engineering 

management process that prioritizes individual work items and adjusts to maximize efficiency 

and meet evolving needs.  If a work turns out not to be needed in one place, the resources are 

deployed to the highest priority use.  Such a process promotes certainty by ensuring that ComEd 

can address and react to change.  Yet, under the Proposed Order’s view, the fact that individual 

projects adapt means that ComEd’s entire proposed adjustment is denied, regardless of how 

reasonably certain, known, and measurable those investments as a whole will be.   

                                                 
1See Donnelly Dir., ComEd Ex. 8.0, 50:1040-54:1138, ComEd Ex. 8.2; Donnelly Reb., ComEd Ex. 32.0 

Rev, 1:16-6:103, 9:164-69:1378; Donnelly Sur., ComEd Ex. 58.0 Rev., 1:11-6:116, 7:145:70:1459; Donohue Reb., 
ComEd Ex. 35.0 Rev., 7:134-44:906; Donohue Sur., ComEd Ex. 59.0, 2:29-13:263. 
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Finally, ComEd notes that the Proposed Order excludes from rate base assets that, as of 

March 31, 2011, are already complete, “in the ground,” and serving customers.  Assets already 

in service are plainly known and measurable.  Even if the Commission determines – and it 

should not – to exclude the investments completed in the future (i.e., 2nd Quarter, 2011), there is 

no reason to exclude assets already in service from rate base.  Those assets already in service are 

undeniably known and measurable, under any standard.   

Non-delivery Services Revenues.  The Proposed Order excludes certain capital costs and 

expenses on the grounds that they should be functionalized to other functions rather than 

distribution services.  Yet, it inconsistently recommends that ComEd’s revenue requirement 

should be reduced by funds / revenues associated with the non-delivery services portions of 

customer deposits and late payment charges revenues.  Delivery services charges are to be based 

on the costs of providing delivery services.  220 ILCS 5/16-108(c).  Reducing delivery rates 

below cost based on non-delivery revenues is clearly erroneous. 

Cost of Equity.  The Proposed Order finds that ComEd’s cost of equity is 10.5% per year.  

PO at 146.  It correctly finds serious fault with Staff’s position, noting that Staff’s sample of 

comparable companies “seem[s] to contain companies that are not that similar,” that Staff’s 

“multi-stage DCF [Discounted Cash Flow] analysis was incorrect,” and that Staff improperly 

employs a “spot date” approach in its Capital Asset Pricing Model (“CAPM”) as well as a “b 

times r” sustainable growth argument, both of which this Commission has recently rejected.”  Id. 

at 144-145.  It also correctly finds that IIEC’s “model inputs are negatively biased” and that 

under current market conditions IIEC’s “CAPM is unreasonable, and concludes that IIEC 

“incorrectly believes that the cost of equity for utilities have declined as much as interest rates.”  

Id. at 145.  Finally, the Proposed Order correctly finds that AG/CUB’s lowball 8.84% ROE is 
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also based on “the discredited ‘b times r’ DCF constant growth model” and it uses a biased and 

“too low 20-year historical average of GDP growth” in the multistage DCF model.  Id.   

ComEd’s analysis which, as updated, supports a base cost of equity of 10.9% suffers 

from none of these faults.  However, the Proposed Order reduces both the reasonable range and 

midpoint of that analysis by considering attempts to remedy the most serious flaws in other 

analyses and the average in those values.  Moreover, the Proposed Order sets ComEd’s allowed 

cost of equity at the midpoint of the range, despite both empirical and descriptive evidence 

showing that ComEd’s true cost of equity lies at the top end of that range.  

Finally, while the Proposed Order (at 153-54) does not deny that ComEd is at risk from 

the many and growing efforts to reduce electric use – indeed, it suggests other hypothetical 

remedies – it makes no adjustment for that risk.  ComEd respectfully disagrees.  The evidence 

provides a foundation on which an appropriate adjustment can rest.   

Key Rate Design Issues.  The Proposed Order rejects many of ComEd’s rate design 

proposals and, on others, implements its own findings incompletely.   

For example, although it correctly approves a modified SFV rate design for ComEd (PO 

at 217-18), it only approves recovery of 50% of delivery costs thereby.  PO at 218.  Not only is 

this limitation unsupported by evidence, it will actually reduce the proportion of fixed costs 

recovered through fixed charges for one customer class, the exact opposite result from what the 

Proposed Order’s findings support.   

The Proposed Order also purports to require ComEd to complete several potentially 

lengthy additional studies before filing its next rate case.  ComEd will complete those studies, 

and commits to working with Staff to make sure that their scope and methodology is appropriate.  

ComEd will also commit to specific deadlines for completing those studies and, further, will 
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voluntarily employ independent experts, again selected in consultation with Staff, to complete 

them.  However, language that attempts make completion of those studies or other proceedings a 

prerequisite to ComEd’s next rate filing is unlawful and must be modified.  The law allows 

ComEd to file a rate case at any time.  Bus. & Prof’l People for the Publ. Interest v. Ill. Comm. 

Comm’n, 136 Ill. 2d 192, 230 (1989).  ComEd’s right to file a rate case cannot be suspended 

while this additional work is being completed. 

The Proposed Order also several times uses language (at 75, 85, 157, 163, 166-67) stating 

that ComEd did not comply with the Commission’s Order in the Rate Design Investigation.2  

Including language in an Order suggesting that a utility violated a prior Commission Order is a 

step that should require evidence that unambiguous requirements were breached.  There is no 

such evidence here.  Indeed, as discussed in the body of this Brief, the evidence shows ComEd 

did comply and the disputes in this case center around interpretations of the RDI Order.  It is 

clear that ComEd submitted an alternative embedded cost of service study (“ECOSS”) in this 

docket that met the requirements of the RDI Order.3  See, e.g., PO at 241-42 (acknowledging that 

ComEd filed a compliant ECOSS).  Moreover, ComEd used field inspections and a sampling 

procedure.  While the Proposed Order rejects ComEd’s inspections and samples, that does not 

mean ComEd violated the RDI Order.  Finally, if the purpose of this language is to underscore 

the importance of the new studies the Proposed Order directs ComEd to complete, it is 

unnecessary.  ComEd commits to complete those studies fully and expeditiously, and in 

                                                 
2 Illinois Commerce Commission v. Commonwealth Edison Co., ICC Docket No. 08-0532 (Order, April 21, 

2010) (hereinafter, the “RDI Order”).   
3 The question of whether that alternative ECOSS had to be complete and filed with the initial tariffs has 

already been briefed in great detail.  ComEd continues to maintain that it did not, and no portion of the RDI Order 
says that it does.  Moreover, it has already been determined that no material prejudice resulted and ComEd’s motion 
to submit that alternative ECOSS was granted and sustained on review.  Order (Nov. 5, 2010); see ALJ’s Memo to 
Commission (Oct. 21, 2010) at 8. 
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cooperation with Staff.  In sum, making any finding that ComEd violated the RDI Order is 

incorrect, unnecessary, and unwise.   

II. RATE BASE 

A. Pro forma Capital Additions 

The Proposed Order would disallow $293.8 million of ComEd proposed pro forma 

adjustment for plant additions to be placed in service during the first and second quarters of 

2011.  PO at 20-22.  Of ComEd’s continuing investment, it would allow only eight “New 

Business” projects and programs (a work category encompassing new services to individual 

customers).  PO at 22.  The Proposed Order’s recommended decision: 

 Ignores reality.  Much of the investment the Proposed Order would disallow is 

already in the ground.  It is necessarily known and measurable.  No prediction is 

required.  No doubt is present.   

 Ignores the evidence supporting ComEd’s investments overall.  The record shows 

ComEd’s investment plans to be well developed and they have proven to be very 

accurate.  No evidence suggests that investments to repair, improve, and expand 

ComEd system stopped dead on January 1, 2011.  ComEd must continue to invest 

as part of its fundamental mission to deliver electricity.   

 Ignores the evidence supporting specific projects and programs.  The Proposed 

Order does not discuss any of the hundreds of pages of testimony and thousands 

of pages of documents supporting the specific projects and programs it proposes 

to disallow.  

 Is legally erroneous.  A pro forma adjustment must be known, measurable, and 

reasonably certain to occur.  That does not mean that every individual work item 
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– every pole, wire, transformer, and switch -- must be specified in advance and 

unchanging.  The Proposed Order’s application of Staff’s “pole by pole” standard 

is not lawful, sensible, or consistent with Commission past decisions.   

In short, excluding these established assets from rate base is contrary to the evidence and the law, 

and will only hasten the need for another rate case to recognize them.  The Commission should 

reject the proposed disallowance and allow recovery of their costs. 

1. The Proposed Order’s Findings 

The Proposed Order bases its sweeping disallowance of 2011 investments primarily on 

Staff’s argument that no plant addition after December 31, 2010 is known and measurable.  

While the Proposed Order states that ComEd’s proof was supposedly “deficient” in unspecified 

ways, it does not discuss any specific evidence in finding ComEd’s proof to be deficient, and its 

conclusion in this regard is contrary to the record and inconsistent with the evidence that much of 

this investment that has already been made.   

In fact, ComEd provided extensive evidence supporting its proposed pro forma 

adjustment for plant additions.  That evidence included detailed testimony, tables, and other data 

on the investments, how they are managed, and why ComEd is certain they will be placed in 

service.  ComEd did not merely provide a general statement of its proposed pro forma 

adjustment for plant additions, but instead provided a comprehensive listing of projects by work 

category and other supporting data.  ComEd’s evidence also included more than 41,000 pages of 

data on individual work – the projects and blanket programs that make up ComEd’s investment.4  

Indeed, since distribution plant for larger projects is often installed and constructed well in 

                                                 
4 See Donnelly Dir., ComEd Ex. 8.0, 50:1040-54:1138, ComEd Ex. 8.2; Donnelly Reb., ComEd Ex. 32.0 

Rev, 1:16-6:103, 9:164-69:1378; Donnelly Sur., ComEd Ex. 58.0 Rev., 1:11-6:116, 7:145:70:1459; Donohue Reb., 
ComEd Ex. 35.0 Rev., 7:134-44:906; Donohue Sur., ComEd Ex. 59.0, 2:29-13:263.   
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advance of a project being completed and placed in service, much of the plant that the Proposed 

Order would disallow has already been installed as evidenced by the photographs contained in 

the record.5  ComEd also demonstrated that the plant additions overall represent investment that 

is needed to continue to provide safe, efficient and reliable service to our customers.   

Thus, despite the lack of a specific fact based discussion, it is clear that the key to 

Proposed Order’s decision is Staff’s argument that a pro forma adjustment cannot be approved if 

individual projects and work items evolve over time.  In Staff’s view, and apparently the 

Proposed Order’s, that makes the entire adjustment unknown and immeasurable.  This is not the 

law.  It is inconsistent with past Commission decisions and, indeed, with the Commission’s 

decision in ComEd’s own last rate case.  Moreover, it is bad policy.  A sensible investment 

program, that recognizes that individual work items will evolve, can be known, measurable, and 

be reasonably certain to occur.  

2. The Proposed Order Applied an Incorrect Standard 

The Proposed Order’s disallowance of $293.8 million of pro forma plant additions from 

rate base is not based on any discussion of the project specific evidence submitted by ComEd, 

but is instead “supported” almost exclusively by a discussion and, then, a particular construction 

of the pro forma adjustment standard.   

The plain language of the Commission’s pro forma adjustment rule, 83 Ill. Adm. Code 

§ 287.40, does not support the Proposed Order’s decision to disallow recovery of real 

investments – to essentially create a standard that no prudent investment project could meet.  The 

Proposed Order focuses on the language in Section 287.40 requiring that “[a]ny proposed known 

                                                 
5 See e.g., ComEd Ex. 32.2, ITN Folders CE 23622 (Capacity Expansion), CE 45276 (Capacity Expansion), 

FR 5363 (Facility Relocation), FR 42696 (Facility Relocation), FR 45111 (Facility Relocation), SP 45167 (System 
Performance), SP 45181 (System Performance). 
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and measurable adjustment to the test year shall be individually identified and supported in the 

direct testimony of the utility.”  Id.; PO at 21.  The Proposed Order states: 

This language clearly means that a utility, which has the burden of proof, must 
provide specific evidence, in its direct testimony, supporting its pro forma capital 
adjustments.  General statements as to what these adjustments are, as a matter of 
law, cannot satisfy this requirement.  This is true because the language requiring 
individual identification of a pro forma capital adjustments and the factual support 
for those projects would be rendered meaningless, if a utility could merely, in a 
historical test year, state generally what these adjustments are. 

PO at 21.  The Proposed Order appears to hold that every item of work included in the $293.8 

million of investment must be separately “identified and supported” and, further, that variations 

at the work level – even if not reflected in any uncertainty at the investment level – means that 

the Commission should exclude the assets from rate base.  This is untrue. 

First, neither the rule nor the law generally requires separate support of every item of 

work.6  Summary data is routinely used and accepted to establish utility costs, and the 

“individually identified” language of the rule does not, as implied by the Proposed Order, impose 

an evidentiary requirement that prohibits the use of summary data to support known and 

measurable adjustments to an historical test year.  Moreover, the law does not exclude the use of 

programmatic evidence supporting a series of like investments.  To illustrate, ComEd can 

establish its wood pole replacement investments by providing evidence of how, when, and in 

what volume ComEd will replace poles.  It need not provide evidence of every individual pole 

replacement job.   

Indeed, the rules themselves make clear that ComEd’s view is correct.  The very next 

sentence in Section 287.40 specifies that “[e]ach adjustment shall be submitted according to the 

                                                 
6 Of course, as discussed below, the Proposed Order also ignores the facts that ComEd did in fact provide 

very detailed data which the parties universally ignored, but that is a factual, not legal error. 
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standard information requirement schedules prescribed in 83 Ill. Adm. Code 285.”  83 Ill. Adm. 

Code § 287.40.  Part 285 does not require individual details on every single plant addition, no 

matter its size.  For electric utilities such as ComEd with more than $1 billion in net plant, “[t]he 

number of projects for which information must be provided is the lower of the 30 most costly 

additions or the number of additions whose cost is greater than [the higher of 0.1% of net plant or 

$2,000,000].”  83 Ill. Adm. Code § 285.6100(a).  For ComEd, this project threshold is 

approximately $8.6 million.  McMahan Dir., ComEd Ex. 9.0, 12:246-54.  For the “top ten most 

costly additions” meeting the threshold, the information to be provided is limited to:  (1) a 

description of the addition; (2) date project started; (3) completion date; (4) completion cost; (5) 

reason for the project; (6) alternatives considered and the reasons for rejecting each alternative; 

and (7) a list of reports relied upon by management when deciding to pursue the rate base 

addition.  83 Ill. Adm. Code § 287.40(b).  For the next 20 most expensive additions to rate base, 

the required information is limited to:  (1) a description of the addition; (2) completion cost; and 

(3) reason for the project.  83 Ill. Adm. Code § 287.40(c).  At most, applying these guidelines to 

pro forma adjustments for plant additions requires a utility to provide information by category of 

investment or provide detailed information regarding only the largest new plant additions.  This 

language cannot reasonably be interpreted to mean that a utility must provide detailed evidence 

of every single project it plans to install in testimony, no matter its size. 

The purpose of the “reasonably certain” and “known and measurable” standards is to 

ensure that pro forma adjustments are real, not to provide a technical excuse to exclude hundreds 

of millions of dollars of plainly real assets from rate base.  The pro forma adjustment rule is 

intended to further the goal of establishing rates which reflect as closely as possible the actual 

level of investment in plant used to serve customers during the period when the rates approved 
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by the Commission will actually be in effect.  Prior rulings of the Commission have recognized 

the importance of these policies and interpreted the pro forma adjustment rule consistent with 

these policies: 

The Commission finds that pro forma adjustments of the type proposed here by 
Inter-State are supported, not only by the express language of the Adjustment 
Rule and long-standing Commission practice, but also by policy considerations 
….  [T]he goal of the rate-making process (subject to the terms of the Adjustment 
Rule) should be to establish rates which reflect as closely as possible the levels of 
operating expense and investment in plant devoted to public service which will 
exist during the period when the rates approved by the Commission are in effect. 
By permitting adjustments for significant changes which take place within twelve 
months of the time that new rates are filed, Section 285.150(e) furthers this goal. 
The Company's proposed adjustment to plant-in-service is necessary to reflect 
items of plant which will be in-service when the rates established in this docket 
take effect. 

Inter-State Water Company, ICC Docket No. 94-0270, 1995 Ill. PUC LEXIS 283, *13-14 (Order 

April 19, 1995).  The Proposed Order, in contrast, clearly undermines the goal of establishing 

rates that will reflect the level of investment that will actually be serving customers when the 

rates approved by the Commission take effect. 

The positions that appear to be the basis for the Proposed Order’s disallowances were 

also rejected by the Commission in Inter-State Water Company, ICC Docket No. 85-0166, 1986 

Ill. PUC LEXIS 27, *4-7 (Order February 26, 1986) (“Inter-State”).  In Inter-State, Staff argued 

that “probabilities” were irrelevant in assessing pro forma adjustments and that an adjustment 

must be “certain to occur” and its amount “verifiable” in order to be allowed under the pro forma 

rule.  Id. at *4.  Staff also argued that if adjustments are based on assumptions or budgets7, the 

adjustments must meet the future test year requirements.  Id. at *5-6.  The Commission rejected 

these arguments and concluded that neither its pro forma rule nor prior rulings “indicate that pro 

                                                 
7 ComEd’s pro forma adjustment for plant additions is not merely a budget number.  See ComEd Reply Br. 

at 16. 
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forma adjustments should be disallowed merely because they are based upon something less than 

absolute certainty or that such adjustments would only be proper if the filing requirements of a 

current or future test year are met.  Rather, adjustments should be allowed where they reflect 

significant changes reasonably anticipated to occur.”  Id. at *6. 

The Proposed Order then addresses a definitional argument purportedly made by ComEd, 

stating: 

We further disagree with ComEd’s definition of the word “adjustment” in 
the regulation to solely mean “change.”  Pro forma capital adjustments are actual 
expenditures, or expenditures to be made.  They are not just changes to capital 
projects. 

PO at 21.  ComEd did not make the argument referenced in the Proposed Order, and cannot find 

any similar argument in its briefs.  Section 287.40 of the Commission’s rules indicates that “[a] 

utility may propose pro forma adjustments” and further provides that such “adjustments shall 

reflect changes affecting the ratepayers in plant investment, operating revenues, expenses, and 

cost of capital where such changes occurred during the selected test year or are reasonably 

certain to occur subsequent to the historical test year within 12 months after the filing date of the 

tariffs and where the amounts of the changes are determinable….”  83 Ill. Admin. Code § 287.40 

(emphasis added).  ComEd’s briefs quoted and referred to “changes” as indicated in the rule and 

the statutory language, not as part of an argument that pro forma adjustments are something 

other than actual expenditures or expenditures reasonably certain to be made.  The Proposed 

Order appears to have misinterpreted some statement in ComEd’s brief, and the rejection of an 

argument not made by ComEd does not support the Proposed Order’s conclusion. 

The Proposed Order next opines that: 

ComEd’s construction of this regulation would render the differentiation between 
historical test years and future test years in the pertinent regulations to be 
meaningless.  While the regulatory evidentiary burdens between historical and 
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future test years differ, we note that ComEd chose to proceed here with a 
historical test year.  Therefore, ComEd, like any other utility, must adhere to the 
laws regarding historical test year requirements.  

PO at 21.  The Proposed Order does not identify the construction by ComEd that it refers to and 

offers no basis for its conclusion.  ComEd’s has provided detailed evidence regarding the 

specific projects and programs constituting its pro forma adjustment for plant additions.  

Donnelly Dir., ComEd Ex. 8.0, 50:1040-54:1138, ComEd Ex. 8.2; Donnelly Reb., ComEd Ex. 

32.0 Rev, 1:16-6:103, 9:164-69:1378; Donnelly Sur., ComEd Ex. 58.0 Rev., 1:11-6:116, 

7:145:70:1459; Donohue Reb., ComEd Ex. 35.0 Rev., 7:134-44:906; Donohue Sur., ComEd Ex. 

59.0, 2:29-13:263.  ComEd’s position is that it has supported its proposed pro forma plant 

additions consistent with applicable requirements, not that it is somehow exempt from the 

applicable requirements.  The Proposed Order offers no concrete basis for its apparent finding 

that the substantial evidence ComEd has provided somehow fails to meet its evidentiary burden, 

and the record contains no basis for making such a finding. 

3. The Proposed Order Ignores ComEd’s Overwhelming Proof 

While the pro forma adjustment rule does not prohibit use of summary data or require 

testimonial evidence of every detail of each and every project, ComEd did much more than “state 

generally what [its proposed pro forma] adjustments are….”  PO at 21.   

ComEd provided a detailed listing of each and every project constituting its pro forma 

adjustment for plant additions in its direct testimony, including in-service dates for each project.  

Donnelly Dir., ComEd Ex. 8.0, ComEd Ex. 8.2; Houtsma Dir., ComEd Ex. 6.0 Rev., ComEd 

Ex. 6.2, WPB-2.1a.  ComEd witness Mr. Donnelly explained that the specifically identified 

projects constituting ComEd’s proposed pro forma plant adjustment for rate base additions were 

broken down into 14 categories, including the five major investment categories ComEd uses to 
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manage its operational activities: New Business; Corrective Maintenance; Capacity Expansion; 

System Performance; and Facility Relocation.  Donnelly Dir., ComEd Ex. 8.0, 50:1054-51:1065.  

While Mr. Donnelly did not attach to his testimony the room full of documents supporting each 

of the specifically identified projects, he identified the documents supporting the planning, 

design, review, execution, and costs of each project, explained that those documents were 

assembled and available for review in ComEd’s data room without the need for data requests, 

and further explained the process used to approve and implement each project from both an 

engineering and financial perspective.  Id. at 50:1054-54:1138.  ComEd’s planned pro forma 

investments were also addressed by ComEd witness Mr. McMahan, who testified regarding the 

major capital projects listed in Part 285 Schedule F-4 (major additions to rate base), including the 

“F-4” projects to be placed in service during the pro forma period, and also explained how 

ComEd ensures that costs are prudent and reasonable.  McMahan Dir., ComEd Ex. 9.0 Rev., 

5:106-45:884.  ComEd clearly provided substantial evidence establishing a prima facie case. 8 

The Proposed Order, moreover, offers no factual basis for its conclusion that this 

evidence was insufficient.  It uses phrases like a failure to meet “evidentiary proof 

requirements,” but does so without discussing any of the projects or program it would disallow 

or how the evidence ComEd provided supporting those projects was deficient.  In particular, the 

Proposed Order does not identify in any way the projects for which ComEd allegedly failed to 

establish the “specific plans for many of its post-test year pro forma plant additions,” or 

otherwise explain the basis for that conclusion.  If this refers to workdown plans for certain 

                                                 
8  Once a utility presents a prima facie case of the costs needed to provide service, the burden of going 

forward with the evidence shifts to other parties to show the costs are unreasonable because of inefficiency or bad 
faith.  Illinois Bell Tel. Co. v. Illinois Commerce Comm’n, 327 Ill. App. 3d 768, 776 (3d Dist. 2002); City of 
Chicago v. Cook County, 133 Ill. App. 3d 435, 442-443 (1st Dist. 1985). 



 

 17 

System Performance projects, ComEd provided detailed supporting evidence and fully explained 

why this Staff argument lacks merit.  See Donnelly Reb, ComEd Ex. 32.0 Rev., 51:1061-

52:1074, 56:1145-57:1150, 58:1164-69; Donnelly Sur., ComEd Ex. 58.0 Rev., 4:72-84, 22:465-

471, 46:1026-47:1033, 47:1039-50:1072, 50:1085-51:1095, 51:1097-53:1127, 55:1174-56:1188, 

56:1191-58:1214.  This is tantamount to arguing that despite having a plan for building a 

particular size and type of house, the costs for that house are not reasonably known or 

measurable and its completion is not reasonably certain to occur because the specific manner in 

which the subcontractors will implement the work plan has not yet been developed in a final 

written form.   

Similarly, the Proposed Order simply offers the conclusion that ComEd “also failed to 

‘cure’ this defect in its evidentiary proof requirement … with its subsequent filings,” specifically 

indicating that it is making “no determination herein as to whether this initial evidentiary burden 

required by 83 Ill. Adm. Code 287.40 can be cured.”  PO at 21.  Without any context or 

reference for the Proposed Order’s conclusion, it is impossible to make a specific reply.9  

Nevertheless, ComEd can state that given Staff’s general complaint about ComEd’s proof, 

ComEd provided additional specific evidence regarding the major projects disallowed by Staff 

and, subsequently, the Proposed Order.  Donnelly Reb., ComEd Ex. 32.0 Rev, 1:16-6:103, 

9:164-69:1378; Donnelly Sur., ComEd Ex. 58.0 Rev., 1:11-6:116, 7:145:70:1459.  The Proposed 

Order’s conclusion that ComEd “has not provided any facts, in its arguments or testimony, 

indicating that Staff’s averments in this regard are not correct” is incorrect and contrary to the 

record.  While the Proposed Order does not indicate what Staff averments it is referring to, 

                                                 
9 In this regard, the PO appears to simply be relying on Staff’s argument which, as pointed out in ComEd’s 

Initial and Reply Briefs, failed to consider any of the detailed factual support provided by ComEd.  See ComEd Init. 
Br. at 7-22; ComEd Reply Br. at 12-22.-. 
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ComEd provided a DVD containing project approval and engineering documents for each pro 

forma plant addition that exceeded $100K.  See ComEd Ex. 32.2. 

The Proposed Order goes on to state that: 

ComEd, in fact, merely argues, generally, that its ever-changing list of 
projects and expenses for these projects, satisfies the historical test year rules.  
ComEd has failed to meet its legal requirement, and, it has proffered not [sic] 
legal reason for its failure to do so.  Specifically, ComEd has failed to proffer any 
reason indicating that the language in the regulation regarding historical test year 
rules do no [sic] apply here.  In so ruling, we again note that the choice of a 
historic test year was solely the choice of ComEd.  

PO at 22.  This is incorrect on multiple levels.  To the extent this is a factual argument, ComEd 

provided detailed evidence regarding the specific ITNs constituting its pro forma adjustment for 

plant additions.  In responding to Staff arguments ComEd did argue that the mere fact that some 

of its projects changed over time does not undermine the evidence that the current projects are 

known, measurable, and reasonably certain to occur.10  See ComEd Reply Br. at 13-15.  But this 

in no way constituted an argument that ComEd is not subject to the test year rules or that the test 

year rules do not apply.  Specific evidence was provided as discussed above, and ComEd 

explained why its projects satisfy the known and measurable standard. 

The Proposed Order then finds that: 

ComEd is also incorrect in stating that in Ameren’s last rate case, docket 
09-0306, the evidence that Ameren used to substantiate its pro forma capital 
additions was merely a “summary spreadsheet.”  In that case, in fact, the 
spreadsheet was one bit of evidence, amongst many other pieces of evidence.  

                                                 
10 Additionally, ComEd provided evidence showing that its investment plans are highly accurate on an 

empirical basis.  ComEd witness Mr. Donohue provided testimony establishing that since 2005 ComEd’s investment 
plans have predicted actual investment expenditures with an average accuracy of 97.4% (i.e., only 2.6% variance) 
when comparing the same 18-month pro forma period at issue here.  Donohue Reb., ComEd Ex. 35.0 Rev., 10:209-
13, 21:461-22:466.  When the anomalous downturn in new business related to the 2008 economic crisis is removed 
from the data, the average accuracy of ComEd’s investment forecasts increases to 98.1% (only 1.9% variance).  Id. 
at 24:492-99.  No party rebutted this showing that the processes and procedures used to develop the investments 
planned for the current pro forma period have consistently forecast the work necessary to meet ComEd’s system 
requirements with more than reasonable certainty. 
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Also, in that case, Staff proposed a similar cut-off to the one it proposes here and 
Ameren agreed to that cut-off date.  (See, e.g., docket 09-0306, Ameren Ex. 43.0, 
Staff Ex. 16.0 at 3-4). 

PO at 22.  We should be clear.  ComEd agrees that each case must be evaluated on its own 

merits, and ComEd is not arguing a spreadsheet without more is necessarily sufficient.11  Quite 

the contrary, ComEd provide hundreds of pages of detailed testimony, from company witnesses 

and independent experts, along with 41,000 pages of supporting project specific documents.  

There is nothing “lightweight” about ComEd’s case.  Nonetheless, it is also worth noting that, 

while Ameren agreed to a cut-off, the exclusion agreed to by Ameren was for 3 months of the 

requested adjustment rather than the 6 months imposed here, and Staff and the Commission 

accepted evidence that was clearly no more detailed than that provided here to support pro forma 

adjustments for plant additions.  See Central Ill. Light Co., et al., ICC Docket Nos. 09-0306 - 09-

0311 (cons.), Final Order (April 29, 2010) at 9-12; see also ComEd Init. Br. at 18.   

The Proposed Order’s final statement in support of its ruling is the following: 

We additionally note that ComEd’s evidence only bolster [sic] the 
positions of Staff and others that many of ComEd’s pro forma plant additions are 
not known and measurable.  For example, Mr. Donnelly testified that, where 
changes are made to project plans, they occur because specific changes affecting 
ComEd’s system have altered investment priorities, and ComEd has responded by 
investing in the work that is of a higher-priority.  According to Mr. Donnelly, 
changes in work orders are driven by need.  (ComEd, Ex. 32.0 at 19-20).  This 
testimony establishes that ComEd plans for system upgrades and other items, but, 
reaction to weather conditions, new customers, and other unforeseen events 
requires ComEd to re-evaluate the priority of, and re-determine the cost of, the 
post-test year projects at issue.  These projects may be known, but they are not 
measurable.  This is true because, if a project can be re-prioritized, or if its cost 
estimate seriously “misses the mark” it cannot be said to be measurable.   

                                                 
11 This is likely why the Proposed Order does not cite to any ComEd brief.  The cited Ameren testimony 

was simply putting in context the detail in Ameren’s testimony and confirmed that ComEd was providing much 
more than a detailed spreadsheet (Donnelly Dir., ComEd Ex. 8.0, 51:1066-1074; Donnelly Reb., ComEd Ex. 32.0 
Rev., 8:147-56), and neither the witness nor ComEd ever argued that no more than a spreadsheet could be required. 
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PO at 22.  The Proposed Order’s conclusions are not supported by the record.  The Proposed 

Order essentially takes the position that because some projects have changed all projects should 

be denied.  This is nonsensical and contrary to the record which supports the projects denied by 

the Proposed Order.  

As explained in ComEd’s Initial Brief: 

While ComEd was very frank in acknowledging that its experience in the current 
economic situation suggests that some customers may change their plans, that 
does not change the fact that ComEd is obligated to move forward on customer 
requests submitted in compliance with the Commission’s rules.  Work that 
ComEd is legally required to perform cannot be deemed to fail the known and 
measurable standard just because a few customers may take future actions that 
would change or possibly eliminate the basis for a new customer connection.  
That work is known and reasonably certain to occur. 

ComEd Init. Br. at 21.  Indeed, when the Proposed Order analyzed new customer projects, it 

found they were reasonably likely to occur within the pro forma period.  PO at 22-23.  To the 

extent that the Proposed Order is referring to Staff’s category variance argument, ComEd 

explained the numerous deficiencies with that argument in its Reply Brief.  ComEd Reply Br. at 

13-18.  ComEd has provided detailed evidence supporting its adjustment for pro forma plant 

additions on a project by project basis.  Staff’s argument that variations in the overall level of 

various work categories avoids consideration of and disregards the project by project evidence 

supporting ComEd’s adjustment.  Where variances have occurred at the investment program or 

project level, they have already been recognized by ComEd.  To the extent that there are 

inevitable variations in individual work items, those variations do not affect the certainty of the 

investment program or project, let alone the fact that the project or program is known and 

measurable.   
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4. The Proposed Order’s Result Does Not Square with Reality 

The $293.8 million of ComEd’s proposed pro forma adjustment for plant additions that 

the Proposed Order would disallow consists of approximately 300 projects or programs 

identified by Investment Tracking Numbers (“ITNs”).  Except for the 8 New Business projects 

allowed by the Proposed Order, the Proposed Order disallows all investment amounts identified 

in ComEd Ex.  55.2, Workpaper WPB-2.1a, as being placed in service during the first and 

second quarters of 2011.  Approximately $290.8 million of the Proposed Order’s proposed 

disallowance is comprised of 86 ITNs with more than $500K of investment to be placed in 

service during the first and second quarters of 2011, as shown in Appendix A to this Brief.  

These disallowances include, for example: 

 $6.8 million for ITNs 45167 and 45170 - Midway [Airport] System Improvement 

Project, a System Performance project providing additional sources to feed load at 

Midway Airport and nearby area (the following photos depict work being completed on 

this project on November 17, 2010). 
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  12 

 $8.9 million for ITN 23622 - Dearborn 12kV Feeder Ties, a Capacity Expansion 

Distribution project to improve reliability to the downtown Chicago network grid; 

 $15.7 million for ITN 5363: Lower Wacker Drive Rebuild, a Facility Relocation job in 

the city of Chicago; 

 $2.0 million for ITN 45111: IDOT IL RT 62 IL RT 53 to Arlington Heights Road Street 

Lighting Project, a Facility Relocation job along Arlington Heights Road; 

 $3.0 million for ITN 45276: 1P100001 Repl 33MVA w/40MVA TSS114-2, a Capacity 

Expansion Distribution project to upgrade transformer as part of Summer Critical 2011 

program; and 

                                                 
12 Donnelly Reb., ComEd Ex. 32.0 Rev., 62:1241-63:1250; ComEd Ex. 32.2, System Performance \ SP 

45167  Midway System Improvement 3P111000\1459 Midway.jpg and 1462 Midway.jpg. 
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 $25.4 million for ITN 20543: CE-Dist Emergency Cable Fault Replacement, Corrective 

Maintenance emergency cable fault replacement activity. 

The view that none of these significant projects are known, measurable, or reasonably 

certain to occur by June 30, 2011 notwithstanding that construction is well underway and 

represents iron in the ground is contrary to the record, common sense, and reality. 

*     *     *     *     * 

For all the foregoing reasons, the Proposed Order’s recommendation to deny certain 

projects constituting ComEd’s pro forma adjustment for plant additions should be denied.  The 

description of ComEd’s testimony and evidence in the Proposed Order should be revised in 

accordance with Exception No. 1 and the Commission’s Analysis and Conclusions should be 

revised in accordance with Exception No. 2.   

B. Accumulated Provisions for Depreciation and Amortization-Related 
Provisions for Accumulated Depreciation 

The Proposed Order incorrectly states that “[w]e also note that it is not controverted that, 

if accumulated depreciation must match pro forma plant additions, ADIT must also correspond 

in this manner.”  PO at 29.  That conclusion is very much controverted.  As to the substance of 

this argument, the Proposed Order improperly concludes that both the reserve for accumulated 

depreciation and amortization (the “depreciation reserve”) and the figures for “ADIT” on test 

year plant should be “rolled forward” to the December 31, 2010 pro forma cutoff adopted by the 

Proposed Order.  This has the effect of decreasing ComEd’s rate base by $55,926,000. 

1. ADIT – Accumulated Deferred Income Taxes 

The Proposed Order states the view that the Commission is required by the decision of 

the Appellate Court in Commonwealth Edison Co. v. Illinois Commerce Comm’n, 405 Ill. App. 

3d 389 (2nd Dist. 2010) to roll forward both depreciation and ADIT.  PO at 29-30.  That is 
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incorrect.  That opinion did not even mention, much less discuss, ADIT.  The discussion in that 

opinion upon which the Proposed Order relies is explicitly captioned “Accumulated Depreciation 

of Existing Plant During Post-Test-Year Period.”  405 Ill. App. 3d at 402.  The relevant holdings 

of that Court were that “the Commission miscalculated the value of the plant investment by 

recognizing increases in rate base investment value due to post-test-year additions without 

recognizing contemporaneous offsetting decreases in the value of that investment attributable to 

ongoing depreciation.”  Id. at 405.  Interpreting the Commission’s pro forma rule, the Court said 

“[t]he increase in the accumulated depreciation on the existing plant during the post-test-year 

period, in which the additional plant is being factored into the rate base, is a change that affects 

ratepayers and therefore must be factored into the rate base.”  Id. at 406  Accordingly, that 

opinion is not authority for the proposition that the Commission is obligated to roll forward 

ADIT on test year plant through the pro forma period. 

Moreover, the logic of the Appellate Court opinion does not suggest that the Commission 

should roll forward ADIT.  The conceptual legal underpinning of that opinion is that 

Section 9-211 of the Public Utilities Act, 220 ILCS 5/9-211, allows only the “value” of a utility’s 

investment to be included in rate base.  The conclusion that accumulated depreciation must be 

rolled forward proceeded from the following logic, expressed by the court:  “The value of a 

utility’s rate base investment is affected by both new investment and the decline in investment 

value due to plant depreciation. … The purpose of the accumulated depreciation account is to 

reduce an asset’s carrying value to reflect its value loss due to wear, tear and usage ….  The cost 

of an asset minus its accumulated depreciation is the asset’s book value.”  Commonwealth 

Edison Co. v. Illinois Commerce Comm’n, 405 Ill. App. 3d at 395.  Whatever merit this 

statement has, it does not apply to ADIT.  Nothing in the record of this case supports the 
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proposition that the accounting entry for ADIT has anything to do with “loss of value” of the 

plant due to “wear, tear and usage” or any other factor.  Indeed, in their post-hearing briefs to the 

Commission neither Staff, IIEC, CUB nor the AG even argued that ADIT was an element 

affecting the “value” of utility plant.  Staff’s Initial Brief is illustrative.  While arguing that the 

roll forward of accumulated depreciation is “necessary in order to reflect the correct value of 

plant investment,” Staff then simply argued that ADIT should also be rolled forward as a 

“companion” adjustment.  Staff In. Br. at 10-11.  CUB and the AG argued that the ADIT ought 

to be rolled forward not because of any notion of ADIT affecting “value” of plant, but because 

these incremental deferred taxes “will be available to finance the growth in plant balances 

following the test year.”  AG In. Br. at 14.  

Although the Commission’s 2009 Order in Ameren did roll forward ADIT along with 

accumulated depreciation, it is clear that it did so not on the basis that it is part of the calculation 

of net plant, but rather on the mistaken assumption, reflected in Staff’s Brief quoted above, that 

“the ADIT balance is essentially a companion or derivative adjustment to the accumulated 

depreciation” and that “[b]ecause the Commission has adopted post-test year changes in 

accumulated depreciation for existing plant, the Commission concludes that the companion 

adjustment for post-test year adjustments in ADIT associated with existing plant should also be 

made.”  Ameren at 49.   It is clear that the two should not be treated identically.  The legal issue 

is one of including the “value” of utility investment in rate base.  In that respect, accumulated 

depreciation and ADIT stand on far different ground.  ADIT is not simply a “companion” to or 

“derivative” of, and an orphan to be dragged along with, accumulated depreciation, as the 

Commission apparently believed in Ameren.  It is instead a separate and unrelated matter, and 
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not even arguably anything that affects “value” of investment.  On the record of this case, it 

would be error for the Commission to roll forward ADIT. 

For these reasons, the Proposed Order should be revised with respect to ADIT in 

accordance with ComEd’s Exception No. 3.13 

2. Accumulated Depreciation 

As an initial matter, ComEd is advising all parties that its Petition for Leave to Appeal 

from the September 2010 Second District decision was denied by the Illinois Supreme Court on 

March 30, 2010.  Commonwealth Edison Co. c. Illinois Commerce Comm’n, Gen. No. 111548 

(letter order).  Notwithstanding this development, the Proposed Order decision to roll forward 

depreciation should not be adopted based on the record in this case. 

As stated above, the key legal principle underlying the Appellate Court’s opinion is that 

set forth in Section 9-211 of the Act, which as the Court recognized “provides that a utility’s rate 

base may include ‘only the value of such investment which is both prudently incurred and used 

and useful in providing service to public utility customers’.”  Commonwealth Edison Co. v. 

Illinois Commerce Comm’n, 405 Ill. App. 3d at 404 (emphasis in original)  In that case, 

continued the court, “the dispute on the accumulated depreciation issue is not whether the 

planned plant additions will be used and useful, but how to measure the value of all the plant in 

service.”  Id. at 404-405 (emphasis added).  The court’s analysis led it to conclude that in that 

case Section 9-211 was violated “by overstating ComEd’s revenue requirement.” 

                                                 
13  ComEd notes that, if the Commission were to adhere to the Proposed Order’s recommendation, the 

ADIT of $103,149,000 associated with the pro forma plant additions for 2011 in Appendix A, p. 7, col. (b) is 
incorrect and would need to be revised.  The work paper provided in support of the calculations included in 
Appendix A to the PO, in particular, footnote 2 of the pro forma plant adjustment page indicates a bonus 
depreciation percentage of 50% and an income tax rate of 38.75%, for the 2011 new business additions. These 
should be revised to 100% and 41.175%, respectively. The resulting ADIT is $117,366,000. 
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Section 9-210 of the Act, 220 ILCS 5/9-210, gives the Commission broad authority to 

determine the “value” of utility investment to be included in rate base, subject only to the usual 

requirement that its determination be based on the record.  The General Assembly has not 

dictated the method by which such value is to be determined, and has certainly not left it to the 

courts to decide the “value” of utility property.  Section 9-210 provides that:  “The Commission 

shall have power to ascertain the value of the property of every public utility in this State and 

every fact which in its judgment may or does have any bearing on such value …. In making such 

valuation the Commission may avail itself of any information, books, documents, or records in 

the possession of any officer, department or board of the State or any subdivision thereof.  The 

Commission shall have power to make revaluation from time to time and also to ascertain the 

value of all new construction, extensions, and additions to the property of every public utility.  

For purposes of establishing the value of public utility property, when determining rates or 

charges, or for any other reason, the Commission may base its determination on the original cost 

of such property.” 

Whatever the record in the case that was the subject of the Appellate Court opinion, the 

record here shows that a roll forward of accumulated depreciation is not necessary to a 

determination of the “value’ of utility property to be included in rate base, or to assure that the 

revenue requirement is not overstated.  The reason for this is traceable to the earliest 

Commission decisions applying its pro forma rule, in which the Commission distinguished two 

kinds of cases, those in which utility plant was continuing to increase and those in which it was 

not.  In the former case, depreciation would not be rolled forward.  That is because a roll forward 

was not necessary to represent the “value” of utility investment when rates would be in effect 

because the costs of continuing construction would not be reflected in the established rates.  The 
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same is true here.  In addition, the evidence plainly shows that ComEd is not over-recovering its 

capital investments or its revenue requirement, even with the Commission having rejected this 

adjustment in its prior rate cases.  Houtsma Dir., ComEd Ex. 6.0 Rev., 10:209 – 15:302; 

Houtsma Reb., ComEd Ex. 29.0, 7:132 – 9:165.  Accordingly, the Proposed Order should be 

revised with respect to Accumulated Depreciation in accordance with ComEd’s Exception No. 3. 

C. Whether to Include PORCB (Purchase of Receivables  
and Consolidated Billing Service) Costs in Base Rates 

The Proposed Order recommends an adjustment that reduces ComEd’s rate base by 

$14,147,000 for jurisdictional PORCB capital costs and by another $2,722,000 for deferred 

O&M expenses of the PORCB project, and further provides that ComEd may recover these costs 

through filing a new PORCB-related rider under Section 16-118 of the Act, 220 ILCS 5/16-118.  

PO at 39-41 and Appendix A, p. 7, col. (b) and (d) (citing Ebrey Reb., Staff Ex. 16.0 and 

Sched. 16.10). 

If the Proposed Order’s adjustments are to be adopted, then the language of the Proposed 

Order should be modified in certain respects.  The language, for two different reasons, 

inadvertently exposes ComEd to inappropriate and unfair risks that it will not be allowed to 

recover fully prudent and reasonable costs that it unquestionably is entitled to recover, as 

explained below.  In addition, the implementation of the adjustment in Appendix A of the 

Proposed Order should be corrected, as discussed further below. 

The Language of the Proposed Order Must Be Modified to Avoid Stranded Costs.  

ComEd understands the first full paragraph of page 40 of the Proposed Order to find that under 

Section 16-118(c) of the Act, 220 ILCS 5/16-118(c), PORCB-related costs can only be recovered 
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through a PORCB-related rider, not through base rates.14  ComEd understands the other two full 

paragraphs of page 40 of the Proposed Order (and also other consistent language in its next two 

paragraphs) to find that all of the jurisdictional capital costs and the deferred O&M expenses at 

issue meet the requirements for rider recovery under Section 16-118(c) and, therefore, must be 

removed from base rates.  Finally, ComEd understands the carry-over paragraph on pages 40-41 

of the Proposed Order to authorize ComEd to file a new rider to recover those costs.  ComEd has 

two different concerns with the language. 

First, ComEd is concerned that when the three full paragraphs of page 40 of the Proposed 

Order are read together, the findings that the costs at issue meet the requirements for recovery 

through a rider under Section 16-118(c) arguably are not clear, and, therefore these paragraphs 

could be misread to open the door to opposite findings in the PORCB reconciliation proceeding 

in 2014.  That could lead to trapped costs.  ComEd could be whip-sawed, resulting in 

inappropriate and unfair denial of recovery of prudent and reasonable costs that no one denies 

should be recovered one way or the other, in either base rates or a rider.  In particular, the second 

full paragraph on page 40 might be read to suggest that the Commission has not made a final 

determination that the costs removed from rate base in the instant Docket meet the requirements 

for rider recovery under Section 16-118(c).  That would create the risk that, in 2014, ComEd will 

be ordered to refund amounts collected under the rider, on the theory that, contrary to the 

findings here, they should have been included in rate base in the instant Docket after all.  Thus, 

ultimately, ComEd might have no vehicle in which to recover these costs, which would then be 

                                                 
14 ComEd is offering CB only in combination with POR service, and not as a separate service, hence 

ComEd’s entire PORCB service offering is made under Section 16-118(c).  ComEd Reply Brief, p. 49, fn. 9; 
Proposal to Establish Rider PORCB, ICC Docket No. 10-0138 (the “PORCB Docket”), pp. 4-5 (Order Dec. 15, 
2010, and Amendatory Order Feb. 9, 2011).  The first full paragraph of page 40 of the Proposed Order refers to both 
Section 16-118(c) and Section 16-118(d), 220 ILCS 5/16-118(d), but ComEd does not understand the Proposed 
Order to disagree with the point that ComEd’s entire PORCB service offering is made under Section 16-118(c). 
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trapped.  That would be an inappropriate and unfair result.  There is no legal basis for removing 

these costs from rate base unless the Commission finds in this Docket that the costs are properly 

recovered through a rider under Section 16-118(c).  These costs otherwise meet all standards for 

inclusion in rate base.  Marquez Dir., ComEd Ex. 10.0, 3:59-60, 27:543 – 29:583; Marquez Reb., 

ComEd Ex. 36.0 Rev., 2:39-41, 18:408 – 20:454; Marquez Sur., ComEd Ex. 61.0 Rev., 2:31-32, 

3:61 – 6:139.  ComEd, Dominion, and ICEA all have testified and argued that the Commission 

should make the allocation decision in the instant Docket, and there is more than ample evidence 

for the decision.  See, e.g., ComEd Init. Br., pp. 37-40; ComEd Reply Br., pp. 43-49.15 

ComEd’s second concern with the Proposed Order language is a possible ambiguity 

relating to the new rider it authorizes.  The Proposed Order (at 40-41) states in part: 

In its Reply Brief, ComEd vaguely asserts that Staff has never suggested, and the 
final Order in the PORCB docket, docket 10-0138, has never stated, that ComEd 
is free to file a new tariff (Rider) that encompasses the totality of the costs that 
ComEd has experienced related to this program, but which, ComEd failed to 
provide any evidence substantiating, in the PORCB docket.  These allegations are 
simply incorrect.  Staff, in fact, pointed out that ComEd can file a new tariff.  
(See, e.g., docket 10-0138, Amendatory Order of February 9, 2011, at 37).  And, 
in fact, the final Order in that docket noted that ComEd can file a new Rider that 
encompasses its newly-found expenses.  (See, id. at 39).  We therefore reiterate, 
for the sake of clarity, that ComEd is free to file a new Rider that encompasses the 
PORCB-related expenses that ComEd did not substantiate in the PORCB docket, 
docket 10-1038.   

ComEd is unsure what language in its Reply Brief is being referenced by the Proposed Order.  

However, as ComEd reads pages 37 to 39 of the PORCB Docket Amendatory Order, they do not 

contain a statement by Staff or the Commission that ComEd can file a new tariff, and, instead, 

                                                 
15  In addition, still with respect to its first concern, ComEd respectfully submits that the second full 

paragraph on page 40 does not correctly state Dominion’s position.  Although Dominion raised whether ComEd’s 
total capital costs were excessive in relation to the work performed solely for the core portion of POR service as 
Dominion sees it, Dominion did not claim that they were excessive in relation to the totality of ComEd’s PORCB 
service offering and all of the work performed to implement that service and to accommodate the increased 
switching expected to result from PORCB service. Dominion’s essential issue is the allocation issue. 
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refer only to authorization for ComEd to seek to update its costs under Rider RCA (its current 

vehicle for recovering PORCB costs) when ComEd files its report thereunder after the end of the 

first calendar year as defined in the existing tariff language, i.e., no earlier than March 2012. 

The Proposed Order’s language appears to indicate that ComEd may file a new rider to 

capture fully its PORCB costs as part of the compliance filing in the instant Docket, but the 

reference to the PORCB Docket Amendatory Order arguably creates an ambiguity about whether 

the new rider is a new rider as such or an update to Rider RCA and, in either scenario, whether 

the tariff filing can be filed as part of the compliance filing or not before early 2012.  That is 

problematic from compliance and cost recovery perspectives.  The PORCB project went into 

service in December 2010.  See Marquez Sur., ComEd Ex. 61.0 Rev., 2:31-32.  Capital projects 

begin accruing depreciation when they go into service.  Therefore, if ComEd as part of the 

compliance filing in this Docket can file tariff provisions (whether a new rider or an updated 

Rider RCA) to reflect its PORCB costs, then it will have the opportunity to recover nearly all of 

the costs.  However, if ComEd cannot file such tariff provisions until early 2012, then it will not 

have that opportunity, because it will lose a full year of depreciation on the project, unless it is 

allowed to record a regulatory asset for the full original costs.  ComEd believes that the Proposed 

Order should clearly provide ComEd with the flexibility to file a new rider and/or update Rider 

RCA, because updating Rider RCA may be simpler and clearer, and with the authority to file the 

tariff provisions as part of the compliance filing in this Docket.  (The update to Rider RCA 

would update the tariff language and ComEd also would provide the appropriate supporting 

documentation.) The Proposed Order should be clarified. 

Appendix A Corrections.  The Proposed Order in Appendix A, p. 7, col. (d), removes 

$11,691,000 (gross plant amount) from rate base for PORCB capital costs as part of its PORCB 
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adjustment as such, and, in Appendix A, p. 7, col. (b), and intends to remove the remainder of 

the PORCB capital costs as part of its adjustment to ComEd’s pro forma capital additions, 

splitting the total PORCB adjustment in that manner in order to avoid a double-counted 

disallowance.  (PO, Appendix A, page 7, col. (b) and (d) (citing Ebrey Reb., Staff Ex. 16.0 and 

Sched. 16.10); see also Ebrey Reb., Staff Ex. 16.0, 27:546-559)  However, although Appendix A 

in general starts with ComEd rebuttal figures, the pro forma adjustment figures in Appendix A, 

p. 7, col. (b), are derived from ComEd’s surrebuttal figures, by which time the PORCB capital 

costs were included in the 2010 amounts that the Proposed Order approves.  Because of that, 

there is no longer a double-count, and, therefore, the entire PORCB capital costs amount, as 

updated as of surrebuttal (to be consistent), should be removed in p. 7, col. (d).  See Fruehe Sur., 

ComEd Ex. 56.0 3rd Rev., 29:612-30:618.  Accordingly,  Appendix A, p. 7, col. (d) should use 

$13,927,000 for the gross plant amount, $2,785,000 for depreciation reserve, $4,428,000 for 

ADIT, and $3,037,000 for depreciation and amortization expense (depreciation of $2,785,00 plus 

amortization of $252,000).  Id.; ComEd Ex. 55.2, work paper WPB-2.1a (ITN #37477).  The 

deferred O&M expense, as of rebuttal, should be $2,517,000, not $2,722,000, because Staff 

incorrectly escalated the $2,517,000 figure.  ComEd Ex. 29.1, Sched. B-10. 

ComEd’s Exception No. 4 provides appropriate language (and also corrects two 

typographical errors) to address all of the aforementioned issues. 

D. Allocation of G&I Plant 

The Proposed Order (at 44 and Appendix A, p. 7, col. (f)) approves Staff’s adjustment to 

reduce ComEd’s General and Intangible (G&I) Plant by $15,693,000 (gross plant amount).16  

                                                 
16 Page 44 refers to a figure of $15,368,616, but the correct figure is $15,693,000, as used in the Appendix.  

ComEd Cross Ex. 14. 
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ComEd respectfully submits that the Proposed Order reaches an incorrect result on this subject.  

Furthermore, the Proposed Order’s language does not correctly state ComEd’s positions and 

testimony.  ComEd’s Exception No. 5 provides appropriate revisions. 

How ComEd Functionalized its G&I Plant Accounts.  ComEd functionalized its G&I 

Plant Accounts in the instant Docket as follows. 

 ComEd functionalized four of its G&I Plant Accounts (Accounts 391, 393, 397, 

398) using the same methods approved for those Accounts in Docket 07-0566, 

including the largest Account (397).  Rukosuev Dir., Staff Ex. 12.0, 15:354 

(Tables 1 and 2).  Those Accounts are not at issue. 

 As to the other eight G&I Plant Accounts,17 ComEd moved from four different 

sets of methods to use of the general labor allocator (also called the “GLA” or the 

“Wages & Salaries” or “W&S” allocator).  More specifically, ComEd (1) moved 

from a different general allocation method, the “T&D Gross Plant” method, to the 

GLA (Accounts 394, 395, 396), (2) moved from a combination of the T&D Gross 

Plant method and the GLA and direct assignment to the GLA (Accounts 301 and 

303), (3) moved from a combination of the GLA and direct assignment to the 

GLA (Accounts 389 and 390), and (4) in one instance, moved from direct 

assignment to the GLA (Account 392).  Rukosuev Dir., Staff Ex. 12.0, 15:354 

(Table 2).  Those Accounts are at issue. 

                                                 
17  There actually are two additional G&I Plant Accounts, but they contain no costs and are not at issue.  

See Rukosuev Dir. Staff Ex. 12.0, 13:301 (Table 1).  Also, in order to avoid additional complication, ComEd also 
does not separately discuss here the $1,182,000 out of the $15,693,000 adjustment that is for amortization of lease 
improvements and easements associated with G&I Plant Accounts (see ComEd Cross Ex. 14).  For purposes of this 
Docket, that portion of the adjustment can rise or fall with the decision on the Accounts at issue. 
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Choice of Functionalization Methodologies.  The Proposed Order’s short “Analysis and 

Conclusions” section seems to assume that ComEd made one-sided methodological changes that 

increase the functionalization of G&I Plant costs to the Distribution function and reduce it as to 

the Transmission function.  That is not the case.  What is at issue are ComEd’s changes in 

methods as to eight G&I Plant Accounts.  The results as to four Accounts were to increase the 

functionalization to Distribution versus Transmission, but the results as to the other four 

Accounts were just the opposite, as discussed below.  Even more importantly, ComEd’s changes 

in methods are reasonable, reflect cost-causation, and have an added benefit, as discussed below.  

They should be approved. 

The Proposed Order adopts Staff’s position, which proposes to substitute the methods 

from Docket 07-0566 as to the latter eight Accounts, and which is based on two claims: (1) direct 

assignment, when feasible, is preferable; and (2) ComEd has not justified the changes in 

methods.  (PO, pp. 41, 43) 

ComEd agrees that direct assignment, when feasible, is preferable, but that does not 

justify Staff’s adjustment.  As noted above, in only one instance, Account 392, was the change in 

methods entirely from direct assignment to the GLA.  In that instance, the effect was to reduce, 

not increase, the amount functionalized to the Distribution function, by $6,158,000.  ComEd 

Cross Ex. 14.  Staff’s $15,693,000 adjustment instead is based on (1) the aggregate increase of 

$21,851,000 in the other seven Accounts at issue (where four Accounts had higher Distribution 

amounts as a result of the changes and three had lower) offset by (2) the $6,158,000 decrease as 

to Account 392.  Id. 

Contrary to the Proposed Order’s conclusion, ComEd justified the changes, which are 

reasonable and reflect cost-causation.  ComEd has to functionalize its G&I Plant costs for 



 

 35 

purposes of its Formula Transmission Rate as well as its distribution rates.  ComEd chose to use 

here a combination of methods (direct assignment for Account 397 and the GLA for the other 

Accounts) that is consistent with the methods it uses for the Formula Transmission Rate, which 

means that, over time, ComEd will neither over- nor under-recover these costs under its 

transmission and distribution rates.  Houtsma Dir., ComEd Ex. 6.0 Rev., 24:486-500. 

Staff’s position, and the Proposed Order’s reasoning, seems to treat use of the GLA as to 

the eight Accounts in question as if it had nothing to do with cost-causation.  That is incorrect 

and inconsistent.  The GLA is a method intended to reflect cost-causation, as is illustrated by the 

fact that the Order in Docket 07-0566 and Staff and the Proposed Order in the instant Docket 

accept use of the GLA to functionalize Accounts 391, 393, 398, and 399, and use of the GLA as 

one of the methods to functionalize Accounts 301, 303, 389, and 390.  Rukosuev Direct, Staff 

Ex. 12.0, 15:354 (Table 2). 

The Commission is not faced with a choice between functionalization based on 

cost-causation versus a non-cost-based functionalization.  The Commission is faced with a 

choice between two different sets of methods each based on cost-causation.  Staff advocates use 

of the methods from Docket 07-0566 based on the preference for direct assignment, when 

feasible, and its view that ComEd must justify any changes from any methods (direct assignment 

or not) used in that Docket.  ComEd has shown the changes are reasonable and they have a 

significant additional benefit of analyzing the cost-causation of its G&I Plant costs on a 

consistent basis for both its Formula Transmission Rate and its distribution rates, thereby over 

time avoiding over- or under-recovery of these costs.  The Proposed Order (at 44) refers to 

“imposing this additional cost upon ratepayers”, but that reference is circular, because it assumes 

the costs are not Distribution, which ComEd contests, and it also is flawed because it disregards 
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the Formula Transmission Rate.  The Commission could choose either proposed approach, but 

ComEd has shown that its approach is more beneficial to customers and the utility. 

To be clear, ComEd is not contending that the Commission should include the costs at 

issue in rate base if it determines that they are not properly functionalized to Distribution.  That 

would be no more appropriate than the inclusion of non-delivery services funds / revenues 

arising from non-delivery services customer deposits and late payment charges revenues, as 

discussed in Sections II.G and VI.A of this Brief on Exceptions. 

Language Regarding ComEd’s Positions and Testimony.  Even if the Commission 

chooses the Staff approach, the language of the Proposed Order should be modified because it 

does not correctly state ComEd’s positions and testimony.  ComEd has not contended the change 

in methods is “inconsequential” or “trivial”.  (See PO, p. 41)  Rather, ComEd made the point that 

the changes in methods resulted in an overall 1.2% change in costs functionalized to Distribution 

to illustrate that the changes were not biased.  E.g., ComEd Init. Br., pp. 42-43.  The lack of bias 

also is illustrated by the fact that the changes made to Distribution amounts increase four 

Accounts but decrease the other four Accounts.  The Proposed Order acknowledges that Ms. 

Houtsma testified both that ComEd will not over-or under-recover these costs under the change 

in methods, and that it does not assign more costs to Distribution.  But, it concludes that her 

statements are disproved by the $15,693,000 change.  That conclusion misconceives her 

testimony and is in error.  Ms. Houtsma testified that use of consistent methods over time would 

avoid cost under- or over-recovery under the combination of the transmission and distribution 

rates, as indicated above.  She never testified that the changes did not result in more costs being 

assigned to distribution in this Docket.  Finally, the Proposed Order refers to “new accounting 

procedures”, but that terminology is incorrect because there has been no change in accounting, 
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only changes in functionalization methods.  ComEd’s Exception No. 5 contains appropriate 

language. 

E. Cash Working Capital 

The Proposed Order, adopts Staff’s proposed adjustments to ComEd’s final revised 

lead/lag study and its resulting cash working capital (“CWC”) requirement as to (1) cash flows 

relating to Energy Assistance Charge / Renewable Energy Charge (“EAC/REC”) and Gross 

Receipts / Municipal Utility (“GRT/MUT”) taxes and (2) payment of intercompany obligations.  

(PO, p. 49)  Together, those adjustment reduce rate base by $9,896,000 (before updating based 

on the final revenue requirement).  (PO, p. 49, Appendix A, p. 7, col. (h), and Appendix A, p. 10)  

The Proposed Order errs in adopting each of those adjustments.18 

EAC/REC and GRT/MUT.  The Proposed Order (at 49) adopts Staff’s view of the law 

regarding the EAC/REC and GRT/MUT, thereby agreeing with Staff that ComEd is remitting 

those taxes to the taxing authorities earlier than is required.  That is a very problematic 

substitution of theory for reality, for two kinds of reasons. 

First, Staff’s theory is erroneous.  ComEd, which is the party that must collect and remit 

these taxes, does not read the law as does Staff, and there is no assurance the taxing authorities 

will read the law as does Staff. 

Staff’s EAC/REC position is based on Staff’s literalist interpretation of the relevant 

statutory language (Staff Init. Br. at 22-24), which refers to “the 20th day of the month following 

the month in which the charges imposed by the Section were collected…” (305 ILCS 20/13(f)).  

However, consistent with its reading of the statute, ComEd pays these taxes in the month 

following activity during a prior “tax liability” month.  Subbakrishna Reb., ComEd Ex. 31.0, 

                                                 
18  The Proposed Order is correct that the CWC figure should be updated based on the final revenue 

requirement.  That was not done in Appendix A.  
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4:70-73.  Moreover, if ComEd followed the letter of the law as Staff would read it here, ComEd 

could remit no payments of these taxes.  Under that reading, remittance is based on collections 

but the taxes are not collected by the time that remittance would be due.  ComEd’s approach 

avoids that self-contradictory result, which is why ComEd has a CWC requirement related to 

these taxes.  Subbakrishna Sur., ComEd Ex. 57.0, 15:297 – 16:317.  The Proposed Order’s 

“Commission Analysis and Conclusion” section appears to overlook that point. 

Staff’s GRT/MUT position also is based on Staff’s interpretation of the law (Staff Init. 

Br. at 24-25), but here Staff clearly misinterprets the law, which is not worded the same as the 

EAC/REC.  As with the EAC/REC, consistent with its reading of the statute, ComEd pays these 

taxes in the month following activity during a prior “tax liability” month.  Subbakrishna Reb., 

ComEd Ex. 31.0, 4:70-73.  However, here ComEd’s reading is even stronger, because the 

GRT/MUT, unlike the EAC/REC, involves a prior “tax liability” month “during which the tax is 

collected or is required to be collected” (see, e.g., Section 3-53-040 of the Municipal Code in 

ComEd Ex. 31.2) (emphasis added).  Staff’s witness never responded to ComEd’s point about 

that language difference,19 and the Proposed Order’s “Commission Analysis and Conclusion” 

section also overlooks it. 

Second, Staff’s legal theory, even if it were to have merit as to the EAC/REC or the 

GRT/MUT, should not trump reality regarding the actual cash flows.  Staff does not and cannot 

deny the facts regarding when ComEd actually remits payment of these taxes owed by its 

                                                 
19  ComEd’s rebuttal showed that the Staff witness’ interpretation was incorrect because it overlooked the 

“or is required to be collected” language.  Compare Pearce Dir., Staff Ex. 3.0, 41;974-978, citing Section 3-53-040; 
with Subbakrishna Re., ComEd Ex. 31.0, 16:338, fn. 7; Section 3-53-040 in ComEd Ex. 31.2.  The Staff witness’ 
rebuttal on the GRT/MUT did not respond to this point, incorrectly stating that Mr. Subbakrishna had made only the 
same points as he had on the EAC/REC.  See Pearce Reb., Staff Ex. 18.0, 33:781-790. 

See also Example 1 in the City of Chicago’s August 1998 Information Bulletin.  
http://www.cityofchicago.org/content/dam/city/depts/rev/supp_info/TaxSupportingInformation/August_1998_Bullet
in_Electricity_Use_Tax.pdf. 
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customers versus when it actually collects payment of these taxes from its customers, i.e., 

ComEd pays before it collects.  Subbakrishna Sur., ComEd Ex. 57.0, 3:55-62, 14:279 – 15:296.  

ComEd does not believe that the Commission should adopt Staff’s legal interpretations, but, 

even if it did, that is not a sound reason to ignore ComEd’s actual CWC requirement here based 

on when it collects and remits these taxes.  Id.; see also id. at 3:55-62; Subbakrishna Reb., 

ComEd Ex. 31.0, 4:66-73, 15:319 – 19:388.  

In other words, under Staff’s theory, ComEd effectively is to be punished for remitting 

taxes owed by its customers earlier than it has to remit them (if it has to remit them at all).  

ComEd could make itself whole in terms of its cash flows if and only if it remitted the taxes later 

(or not at all), setting aside whether the taxing authorities would dispute Staff’s interpretation.  

The Commission should not adopt Staff’s EAC/REC and GRT/MUT adjustments.  ComEd’s 

Exception No. 6 contains appropriate language. 

Intercompany Obligations.  The Proposed Order (at 49) states that ComEd “has not 

shown the need to reject Staff’s adjustments in this area”.  Here, once again, the erroneous Staff 

theory, adopted by the Proposed Order, is that ComEd is paying its amounts owed earlier than 

they are due, and, therefore, regardless of ComEd’s actual cash flows, its CWC in rate base 

should be reduced. 

ComEd’s affiliate sends invoices on a monthly basis, on time, the invoices require 

payments on or around the 15th of the month following the provision of service, and ComEd pays 

these obligations is a timely manner, resulting in an expense lead time of 30.35 days, which is 

what is and should be used in ComEd’s lead/lag study.  Subbakrishna Dir., ComEd Ex. 7.0 Rev., 

21:428-437; Subbakrishna Reb., ComEd Ex. 31.0, 14:302-304; Subbakrishna Sur., ComEd 

Ex. 57.0, 14:263-266. 
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The Proposed Order (at 49) simply is incorrect when it states that Staff’s adjustment, 

which would increase this expense lead to 45.35 days, is based on ComEd’s statement of the 

above timing.20  Staff arbitrarily adds 15 days to that timing.   Staff’s own witness stated that 

Staff’s position is based on “add[ing] 15 days to the Company’s intercompany billings to reflect 

payment within 30 days of the invoice, instead of the approximately 15 days used by 

Mr. Subbakrishna.  This length of time would more closely approach the expense lead time for 

non-affiliates, while recognizing that affiliates invoice charges for their services promptly and on 

a monthly basis.”  Pearce Reb. Staff Ex. 18.0, 31:728-733.  The invoices require payment on or 

around the 15th of the month following the provision of service, not 30 days after the service 

month, nor 15 days, much less 30 days, after receipt of the invoice.  ComEd is not affording its 

affiliate inappropriate preferential treatment.  Subbakrishna Reb., ComEd Ex. 31.0, 3:61-62, 

14:302 – 15:309.21  Staff incorrectly ignores the significant differences between when 

intercompany obligations are billed and owing versus when other vendors bill and when 

payments to them are due.  Id., 3:63-65, 14:288-304.  There is no factual basis for putting a 

thumb on the scales to make the expense lead number closer to that for other vendors. 

Although the Proposed Order (at 49) states that “ComEd has not shown the need to reject 

Staff’s adjustments in this area”, that is exactly what ComEd has done.  Staff’s position does not 

and cannot alter when ComEd actually owes or pays intercompany expenses, which it what 

causes ComEd’s actual CWC requirement.  Subbakrishna Sur., ComEd Ex. 57.0, 2:41 – 3:54, 

13:252 – 14:266.  ComEd’s Exception No. 6 contains appropriate language. 

                                                 
20  The Proposed Order cites ComEd’s Initial Brief but it actually is in ComEd’s Reply Brief (at 64). 
21  Although what matters are the facts of ComEd’s cash flows, ComEd notes that the Commission recently 

approved intercompany expense leads of 36.02 days, 36.93 days, and 34.21 days for The Peoples Gas Light and 
Coke Company, North Shore Gas Company, and Nicor Gas Company.  Subbakrishna Reb., ComEd Ex. 31.0, 
15:305-309. 



 

 41 

F. Capitalized Incentive Compensation 

See Exception No. 10 under Section III.A of this Brief on Exceptions. 

G. Customer Deposits 

The Proposed Order (at 55 and Appendix A, p. 6, line 21, and p. 8, col. (o))) increases the 

amount of customer deposits, a deduction from rate base, by $80,204,000,22 based on AG/CUB’s 

proposal to add non-jurisdictional (non-delivery services) customer deposits to the $44,548,000 

of jurisdictional (delivery services) customers deposits that ComEd already has subtracted from 

rate base (ComEd Ex. 55.1, Sched. B-1, line 18).  The Proposed Order errs.23 

There Are Jurisdictional (Delivery Services) and Non-jurisdictional (Non-Delivery 

Services) Customer Deposits.  The Proposed Order recognizes that customer deposits relate to all 

tariffed services and that only a portion relates to delivery services when it states that “it is the 

total deposit, not just the delivery-service potion of the deposit that is a source of revenue for 

ComEd.”  (PO, p. 55)  The fact that customer deposits relate to all tariffed services, not just 

delivery services, also is reflected in ComEd’s Schedule of Rates.  Customer deposits are not 

governed by any delivery services tariff, but rather by ComEd’s General Terms and Conditions, 

which apply to all of ComEd’s tariffs.  ComEd Ex. 16.23 at 1st Revised Sheet No. 151. 

The Proposed Order (at 55) states that ComEd’s reference to the non-delivery services 

portion as “non-jurisdictional” is misleading, because ComEd “provides no proof of what other 

jurisdiction would be involved in this service.”  (Id.)  That criticism misconceives ComEd’s use 

                                                 
22   The Proposed Order’s text (at 55), unlike the Appendix, errs in the amount of the adjustment to rate 

base.  The Proposed Order clearly states that the average amount of customer deposits should be used in the 
reduction to rate base, which is the amount shown on Appendix A, p. 8, col. (o), or $80,024,000, but incorrectly 
states “The amount of customer deposits reducing rate base is therefore, $$85,962,000.” In other words, the 
Proposed Order’s text incorrectly states that the year-end balance, rather than the 13-month average balance 
discussed in the “Analysis and Conclusion” section, is the amount to which rate base should be reduced. 

23  ComEd incorporates here its argument in Section VI.A of this Brief on Exceptions regarding 
non-jurisdictional late payment charge revenues. 
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of the term non-jurisdictional.  ComEd, as in its past delivery services rate cases, routinely has 

used the terms “jurisdictional” and “non-jurisdictional” to distinguish between costs and 

revenues that are appropriately part of the determination of its delivery services (distribution) 

rates and those that are not, without signifying that either term is intended to distinguish among 

regulatory bodies.  For example, ComEd used those terms that way in numerous Part 285 

Schedules.  See ComEd Ex. 6.1.  As Ms. Houtsma stated, ComEd’s use of the term 

non-jurisdictional “does not mean that the ICC does not have regulatory jurisdiction over the 

collection of customer deposits; rather it means that some of these deposits are outside the scope 

of this tariff.”  Houtsma Sur., ComEd Ex. 55.0 2nd Rev., 25:542-44.  Moreover, the Proposed 

Order (at 104) elsewhere uses the term “non-jurisdictional” is a similar manner.   

Non-Delivery Services Customer Deposits Should Not Be Included in Rate Base.  

Including non-delivery services funds24 in setting delivery services rates is inappropriate.  The 

Act is clear, as the Proposed Order (at 10) recognizes, that delivery services rates are to be 

cost-based, and are to reflect “the costs of providing delivery services….”  220 ILCS 

5/16-108(c).  That is why, for example, supply costs are not considered for inclusion in the 

revenue requirement to begin with; supply administration costs are removed from operating 

expenses in the revenue requirement (ComEd Ex. 6.2, WPC-1b); and, even though uncollectibles 

expense is recorded in a customer O&M Account in the Uniform System of Accounts 

(Account 904), the supply-related portion is removed and only the delivery services portion is 

included in operating expenses in the revenue requirement (ComEd Ex. 6.1, Sched. C-4, p. 4, 

line 5, and Sched. C-16).  The Proposed Order (at 104) itself recommends the disallowance of 

                                                 
24  The Proposed Order’s use of the term “revenues” is incorrect as these amounts do not represent revenues 

to ComEd.  “Funds” is used here to refer to including customer deposits as a subtraction from rate base. 
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certain legal fees that it finds to be supply-related.25  The Proposed Order’s inclusion of 

non-delivery services funds arising from customer deposits (and of non-delivery services late 

payment charge revenues) in setting delivery services rates is fundamentally inconsistent with 

how the costs included in delivery services rates are determined.  Staff’s position with respect to 

reflecting these charges in delivery rates is also inconsistent with other Staff positions.  Staff 

agrees that it would be inappropriate to attribute to delivery services the late payment charges 

revenues related to non-delivery services.  Hathhorn Reb., Staff Ex. 17.0, 10:192-201.  Staff’s 

position as to late payment charge revenues logically applies equally, however, to customer 

deposits as well as late payment fees.  Houtsma Sur., ComEd Ex. 55.0 2nd Rev., 26:545-57.  

Also, contrary to its current position, in ComEd’s 2005 rate case, when Staff proposed to include 

customer deposits in calculating ComEd’s rate base, Staff proposed to include only the 

jurisdictional amount relating to delivery, not the total amount.  See Commonwealth Edison Co., 

ICC Docket No., 05-0597, pp. 41-43 (Order July 26, 2006).   

Delivery services rates are not a catch-all for non-delivery services costs and revenues.  

Houtsma Reb., ComEd Ex. 29.0. 37:796-38:806; Houtsma Sur., ComEd Ex. 55.0 2nd Rev., 

27:569-82.  Whether the calculation of the Formula Transmission Rate by FERC expressly 

includes a rate base adjustment for customer deposits is not determinative of the appropriate 

treatment of customer deposits in this proceeding.  Houtsma Sur., ComEd Ex. 55.0 2nd Rev., 

26:545-27:579.  ComEd, on the subject of the G&I Plant costs, brings up the transmission rate 

consideration only because the G&I Plant costs at issue can properly be functionalized to 

distribution.  No such claim has been, or can be made, as to non-delivery services portions of 

                                                 
25  As to those legal fees (see Section III.C.4 of this Brief on Exceptions), ComEd’s position is based on the 

question of which functionalization methodology to use, not on a claim that non-delivery services costs should be 
included in calculating delivery services rates. 
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customer deposits (and late payment charges revenues).26  Moreover, in contrast to the G&I Plant 

functionalization issue, FERC rate-making is so different on this subject from that at the ICC that 

no parallels can be drawn or conclusions reached from what FERC does or does not do.  

Houtsma Sur., ComEd Ex. 55.0, 27:569-82.  This is a distribution rate case, the outcome of 

which should not – and, legally, cannot – be affected by the inclusion of non-jurisdictional 

amounts.  Houtsma Reb., ComEd Ex. 29.0, 37:776-38:814; Houtsma Sur., ComEd Ex. 55.0 2nd 

Rev., 25:529-27:582.  

Finally, the Proposed Order errs in the amount of the adjustment to rate base, if any were 

justified.  The Proposed Order clearly states that the average amount of customer deposits should 

be used in the reduction to rate base.  That amount is shown on Appendix A, page 8, column O:  

$80,024,000.  However, the Proposed Order incorrectly states “The amount of customer deposits 

reducing rate base is therefore, $85,962,000.”  In other words, the Proposed Order’s text 

incorrectly states that the year-end balance, rather than the 13-month average balance discussed 

in the analysis and conclusion section of this matter, is the amount to which rate base should be 

reduced. 

The Commission should, for these reasons, adopt the alternative language provided in 

ComEd’s Exception No. 7. 

H. Materials and Supplies Inventories 

The Proposed Order (at 57 and Appendix A, pp. 6 and 8, line 6) reduces the amount of 

ComEd’s materials and supplies inventories included in rate base by deducting $477,000 from 

the inventory level related accounts payable.  This deduction is improper, and results in double-

                                                 
26  The Proposed Order does state in part: “We also note that if there were no electricity to deliver, there 

would be no delivery service.”  (PO, p. 55)  That statement, if taken as justification for including non-delivery 
services customer deposits in calculating distribution rates, would prove too much, because it could justify including 
any and non-delivery services costs and revenues in distribution rates. 



 

 45 

counting a single offset to rate base.  The Proposed Order should be revised to eliminate this 

deduction. 

The argument for this deduction is that to the extent ComEd has outstanding payables 

related to materials and supplies items its own capital is not being invested in the inventory, i.e., 

the inventory is being financed in part by the accounts payable.  This argument may justify 

subtracting these balances from ComEd’s invested capital once.  Here, the evidence shows that 

these accounts payable have already been accounted for by decreasing the Cash Working Capital 

balance in rate base.  Subtracting them from rate base again is an impermissible double 

deduction.  Houtsma Reb., ComEd Ex. 29.0, 42:890-95.   

Moreover, the methodology adopted by the Proposed Order would be an impermissible 

piecemeal approach that fails to consider whether and how other payables and receivables should 

be included in rate base.  For example, the evidence shows that at December 31, 2009, ComEd 

had open accounts receivable relating to damage claims of almost $11 million.  Houtsma Sur., 

ComEd Ex. 55.0 2nd Rev., 31:659-663.  No principled reason supports deducting payables related 

to Materials and Supplies, while ignoring damage claim receivables that would nearly offset 

them.  Id. at 31:657-65.  The piecemeal approach adopted by the Proposed Order to the rate base 

impact of payables and receivables should be rejected. 

For the above reasons, the Proposed Order’s conclusion reducing the Materials and 

Supplies inventory balance should be rejected, and the language set forth in Exception No. 8 

should be adopted.   

I. Rate Base (Total) 

The rate base total and constituent figures on page 58 of the Proposed Order (and the 

corresponding portions of the Appendix) should be revised in accordance with ComEd’s 

arguments herein and Exception No. 9.  It should reflect the appropriate derivative impacts, and, 
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in addition, should reflect recent tax law changes in a manner consistent with the methods shown 

in Staff Cross Ex. 15.  ComEd’s final revised rate base figures may be found in ComEd Ex. 55.1, 

Sched. B-1, provided that those figures need to be modified consistent with the methods shown 

in Staff Cross Ex. 15. 

III. OPERATING EXPENSES 

A. Incentive Compensation Cost and Expenses 

The Proposed Order (pp. 64-65) correctly rejects all proposed adjustments to ComEd’s 

incentive compensation costs, except it recommends approval of Staff’s proposal to disallow 

100% of the costs of the Exelon 2-09 Key Manager Restricted Stock Award Program, resulting 

in an adjustment to operating expenses of $2,150,000 (and a reduction to gross plant of 

$896,000).  PO Appendix A, p. 3, col. (p), and p. 8, col. (k). 

The grounds for this adjustment are Staff’s and AG/CUB’s claim that the objective of this 

program is to further the financial and operational success of Exelon, not ComEd, and that the 

program provides no proven direct benefit to customers.  PO at 64. 

Providing compensation in the form of restricted stock encourages managers to remain 

focused on the long-term health of the business, including taking actions that improve the 

performance of the business for both customers and the utility.  Trpik Reb., ComEd Ex. 28.0, 

8:167-170.  Moreover, denial of recovery of this cost would require ComEd to adjust its Key 

Manager compensation program to provide an alternative form of compensation to attract the 

talent required to effectively run the business, but would lose the linkage to long-term 

performance.  Trpik Reb., ComEd Ex. 28.0, 8:170-173.  Ultimately, customers would bear the 

same cost, but would not be likely to receive the same level of benefit.  Id. at 8:173-174.  ComEd 

Exception No. 10 provides appropriate language. 
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B. Rate Case Expenses 

1. ComEd has Satisfied the Requirements of the Standard of Proof 

It is apparent that the Proposed Order interprets Section 9-229 of the Act, 220 ILCS 5/9-

229, as imposing a new – and more onerous – standard of proof with regard to rate case 

expenses.  Indeed, in several instances, the standard applied by the Proposed Order mandates an 

impermissible hindsight review, making the recovery of expenses for a particular piece of 

testimony dependent on whether an intervenor or the Commission finds that testimony 

persuasive after it has been prepared, filed, and reviewed.  Nothing in Section 9-229 permits, 

much less requires, such an approach to rate case expenses.   

As stated in ComEd’s Reply Brief at 78, allowable expenses – including legal fees – have 

long been governed by a cost recovery standard that required them to have been both prudently 

incurred and reasonable in amount.  See, e.g,, Commonwealth Edison Co., ICC Docket 05-0597, 

p. 47 (Order July 26, 2006) (“We decline to make further adjustments proposed by CCC because 

ComEd showed that its proposed rate case expense amount is less than its previous actual rate 

case expenses and ComEd’s filed updates to its initial expense estimates appear reasonable.”)  

That reasonableness standard is the same substantive standard as in Section 9-229.27  That 

Section requires only that the finding be expressly stated.  As discussed more fully below, 

ComEd has met the reasonableness standard with regard to each and every rate case expense. 

2. Rate Case Expenses of the Instant Case 

Costs Related to Dr. Hewings’ and Dr. Andrade’s Testimony 

The Proposed Order concludes that no evidence supports a finding that the costs charged 

by Dr. Hewings and Dr. Andrade are reasonable, and reduces them by half – $12,500 for Dr. 

                                                 
27 To reflect this fact, ComEd submits Exception No. 11.   
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Hewings and $10,500 for Dr. Andrade.  PO at 69.  The Proposed Order bases these 

disallowances on an assertion that these witnesses fees’ are unlike attorneys’ fees or the fees of 

other witnesses, and that the parties cannot use the charges incurred in other cases as a guideline 

to determine the reasonableness of the charges here.  Id.  The Proposed Order also concludes that 

because their testimony was short, the fees were not reasonable.  Id.  Those conclusions lack 

merit.   

First, no party contested the fees of these two witnesses on the basis that they were 

unreasonable, and no evidence supports that conclusion.  Staff and AG/CUB’s objections to this 

testimony are all derivative of the battle over whether this testimony was relevant and should be 

admitted, a battle which was ultimately resolved in ComEd’s favor when the Commission 

determined to accept economic impact evidence.  See PO at 68.  Second, the Proposed Order 

disallows not only the expert fees paid to these two witnesses, but also an estimate of attorneys’ 

fees associated with these witnesses.  See Hathhorn Reb., Staff Ex. 17.0, Sched. 17.01, p. 2.  This 

is directly contrary to the Proposed Order’s own conclusion that these fees are unlike attorneys’ 

fees.  The actual experts’ fees are $15,000 for Dr. Hewings and $8,000 for Dr. Andrade, which is 

almost exactly the amount that the Proposed Order estimates they should be.  See id. and PO at 

69.  Third, although Dr. Hewings’ narrative testimony was brief, it was brief because it was the 

essentially just the vehicle to authenticate and admit the far more lengthy and extremely detailed 

report that was attached thereto.  See ComEd Ex. 43.2.  The Proposed Order fails to account for 

the fact that his fee encompassed both producing that detailed report and preparing the short 

testimony that sponsored it.   
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For the foregoing reasons, the Commission should reject the Proposed Order’s conclusion 

disallowing half the charges associated with these two witnesses and allow ComEd to recover the 

full $46,000 in legal fees and expert costs as provided in ComEd’s Exception No. 13. 

Other Economic Development Evidence 

The Proposed Order would also disallow the entire $101,030 in costs associated with 

work performed by Chicago Partners  PO at 70; see also AG Cross Ex. 18.  Although the 

Proposed Order claims that no evidence explains what the firm did for ComEd, the evidence 

shows that their work “was instrumental and very valuable in helping to frame the [ROE] issue 

and provide additional avenues of research and exploration.  Fruehe Sur., ComEd Ex. 56.0 3rd 

Rev., 14:287-96.”  See also ComEd Init. Br. at 60.   

At base, it appears the reason for this disallowance is that Chicago Partners did not end 

up appearing as a witness.  This notion, however, ignores the facts that ComEd bears the burden 

of proof and has scant time to prepare rebuttal and surrebuttal testimony, and accordingly cannot 

wait until it receives opposing testimony to begin to prepare alternative strategies and rebuttal 

evidence.  ComEd must attempt to anticipate the arguments that other parties might make and set 

the wheels in motion early in the process to respond effectively to those arguments.  

Occasionally, as here, those issues will not arise, but that after-the-fact knowledge is not an 

appropriate basis to disallow expenses reasonably incurred at the time.  The hindsight analysis 

that the Proposed Order adopts with regard to this issue is inconsistent with the long-established 

law of prudence and unauthorized by Section 9-229.  The Commission should reject the 

Proposed Order’s conclusion on this issue and approve recovery of the entire $101,030 in 

ComEd’s operating expenses as provided in ComEd’s Exception No. 14. 
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Cost of Capital, ROE (Return on Equity) and Financial Witnesses 

The Proposed Order (at 74) finds that one component of justness and reasonableness for 

rate case expense is “necessity,” and then concludes that the Commission can judge necessity in 

hindsight based on the opinions and arguments of the very parties with which ComEd is 

litigating.  PO at 74.  The Proposed Order disallows one-third of the related costs on the grounds 

that ComEd did not prove that its cost of capital, ROE, and financial witnesses turned out to be 

“necessary.”  Id.  This, disallowance, too is based on hindsight.  Moreover, the Commission has 

not decided this case and no rehearing or potential appeal has occurred.  Who can say whether 

evidence on an issue like this is “unnecessary?”  To assure a complete and robust record, 

especially on such a central issue, the Commission should be very reticent to penalize a utility 

for presenting evidence even that it turns out to believe, after the fact, was “unnecessary.” 

Cost of capital, return on equity, and related financial issues are also among the most 

important revenue requirement issues – with tens of millions of dollars at stake.  See id. at 73.  

They are also among the most complex and technical issues.  It is true that ComEd should not be 

allowed to recover for testimony that truly is duplicative, but the PO’s conclusory finding (at 74) 

that much of this testimony was “duplicative” is neither explained nor supported by the record.   

Indeed, the four witnesses at issue used different approaches and provided different 

perspectives and substantive testimony, with little to no overlap.  Dr. Hadaway estimated 

ComEd’s Cost of Equity using discounted cash flow models and tested his results with a 

traditional CAPM analysis.  ComEd Ex. 11.0, 1:10-17.  Dr. Seligson provided additional 

evidence about investor demands gleaned through a more general risk premium analysis and a 

comparable earnings analysis.  ComEd Ex. 12.0 Rev., 7:152 – 8:168.  Mr. Fetter (who adopted 

the late Ms. Abbott’s testimony after her death) explained the importance of risk perceptions to 

investors and from ratings agency perspective; and Dr. Tierney analyzed how ComEd’s 
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successful implementation of energy efficiency and demand response programs could harm 

ComEd financially through revenue erosion.  See generally ComEd Init. Br. at 93-94.  In 

addition, Ms. Tierney provided testimony regarding ComEd’s 2009 Pension Contribution, an 

issue entirely unrelated to cost of capital.  See Tierney Reb., ComEd Ex. 39.0, 16:337-29:605.   

Indeed, in Docket No. 07-0566, ComEd relied upon the testimony of Dr. Hadaway, 

Dr. Tierney, and Ms. Abbott, all of which were accepted by the Commission and no adjustment 

was made or ever suggested to reduce rate case expenses on account of their participation.  

Fruehe Reb., ComEd Ex. 56.0 3rd Rev. 15:315-18.  The cost of capital, ROE, and financial issues 

presented by the instant case and the current economic situation are arguably more complex and 

contentious than those presented in Docket No. 07-0566.   

For the foregoing reasons, the Commission should reject the Proposed Order’s conclusion 

on this issue and approve recovery of the entire $360,000 in ComEd’s witness expenses as 

provided in ComEd’s Exception Nos. 15 and 16. 

Sullivan & Associates 

he Proposed Order disallows the entire $150,000 in costs related to Sullivan & Associates 

on the basis that ComEd failed to substantiate the work this firm did, and therefore the work 

cannot be considered “just and reasonable.”  PO at 75.  The Proposed Order’s conclusion is 

based on three main misunderstandings.  First, the Proposed Order mistakenly concludes that 

“the ‘stringent time deadlines’ in this docket were necessary, in large part, due to ComEd’s 

failure to make a complete initial rate case filing in accordance with what was mandated in the 

Rate Design Investigation Order regarding ComEd, docket 08-0532.”  Id.  ComEd disputes the 

characterization of its compliance with the RDI Order.  But, in any event, every rate case 

involves stringent time deadlines for ComEd, especially for discovery.  Those deadlines and the 
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volume of discovery impose substantial burdens on ComEd, and this case was not different or 

special in that regard.  For example, ComEd responded to over 1500 data request responses in 

the course of this case,  stringently adhering to 21 day (or less) response deadlines.  ComEd 

employed Sullivan & Associates in its last rate case to deal with the exact same issues.  Fruehe 

Reb., ComEd Ex. 56.0 3rd Rev., 17:346-49.   

Second, ComEd provided testimonial evidence explaining the services Sullivan & 

Associates performed.  Id. at 17:346-49. 

Third, the Proposed Order mistakenly concludes that only lawyers prepare ComEd’s 

Part 285 filings.  The voluminous and technical schedules associated with that initial filing are 

not (and should not be) prepared solely by attorneys.  ComEd’s regulatory staff by necessity 

plays an active role in preparing these filings and “Mr. Sullivan is an accounting and financial 

contractor who provides a necessary and cost effective augment to ComEd’s regulatory staff 

during rate case preparation.”  Id. at 16:333-17:345.  For the foregoing reasons, the Commission 

should reject the Proposed Order’s conclusion on this issue and approve recovery of the entire 

$150,000 in ComEd’s support expenses as provided in ComEd’s Exception Nos. 17 and 18.  

Alternative Regulation (Alt. Reg.) Case Costs 

The Proposed Order concludes that Section 9-229 mandates exclusion of ComEd’s 

alternative regulation (“Alt. Reg.”) rate case expenses and adopts Staff’s estimated disallowance 

of approximately 18.33% of the total Rooney Rippie & Ratnaswamy (“R3”) fixed fee contract.  

The Proposed Order rejects ComEd’s estimate that through October 2010 Alt. Reg. legal costs 

were about 11% of total legal costs, and dismisses the fact that virtually all of these costs would 

have been incurred even in the absence of the Alt. Reg. proceeding because R3 agreed to a flat 
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rate for all work on the rate case with no additional charge imposed for work on the Alt. Reg. 

matter.  Fruehe Reb., ComEd Ex. 30.0 Public, 14:301-06.   

Two main problems undermine the Proposed Order’s conclusion.  First, it is based on a 

shaky mathematical foundation.  The evidence for a disallowance of 18.33% of the total R3 fixed 

fee is based on the percent of Alt. Reg. work for only September and October 2010.  Hathhorn 

Reb., Staff Ex. 17.0, 4:78-5:84.  ComEd’s more accurate 11% time estimate is based on the 

entire Alt. Reg. activity, from initial filing through October 2010.  ComEd Init. Br. at 64. 

Second, and more fundamentally, the Proposed Order completely disregards ComEd and 

R3’s representation – despite the fact that no contrary evidence exists.  The flat fee was 

negotiated for the rate case and that the same fee would have been incurred and paid even had 

the Alt. Reg. proceeding not been filed.  PO at 81.  Indeed, refusing to allow ComEd to demand 

“extras” from its vendors is ultimately detrimental to customers in that it punishes ComEd for 

striking a hard bargain with its service providers.   

As ComEd stated in its Initial Brief, the total rate case expenses in this case, including 

any amounts erroneously allocated to Alt. Reg., is 20% less than the amount authorized for 

recovery in ComEd’s last rate case, nearly three years ago.  Fruehe Sur., ComEd Ex. 56.0 3rd 

Rev., 13:260-65.  This case and the Alt. Reg. case are no less complicated, nor do they present 

fewer issues, than Docket No. 07-0566.  The reduced amount reflects ComEd’s hard bargaining 

with those outside parties providing services for ComEd in connection with these cases.  Fruehe 

Sur., ComEd Ex. 56.0 3rd Rev., 13:260-67; Fruehe Reb., ComEd Ex. 30.0 Public, 14:303-06.   

The Proposed Order’s claim that it is “not credible” that the Alt. Reg. docket was a 

“freebie,” litigated at no incremental cost (PO at 84), is an improper and unsupported inference.  

Only in hindsight does it appear that the Alt. Reg. docket accounted for at most 18% of R3’s 
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billings.  At the time the arrangement was entered into, R3 may have estimated those fees might 

be 5%, 20%, or – had ComEd decided not to pursue the case – virtually nothing.  It should not 

strain credulity to conclude that R3 was essentially willing to provide what turned out to be 

between an 11% and 18% fee discount when ComEd was able to reduce its rate case expenses by 

20% across the board.  ComEd should be commended for achieving this 20% reduction in 

overall costs, not punished for its effective contracting. 

Fundamentally, the overall $8.5 million rate case expense is reasonable – 20% lower than 

ComEd’s last rate case – and should be allowed.  The parties’ and the Proposed Order’s outright 

rejection of the results of this hard bargaining and their attempts to further reduce ComEd’s 

recovery should be rejected. 

The Commission should approve recovery of the entire $2.833 million amortization of 

ComEd’s $8.5 million in legal fees as provided in ComEd’s Exception No. 20.   

3. A Rulemaking on the Issue of Rate Case Expenses is Unnecessary 

The Proposed Order finds that a rulemaking should be opened for “determining what 

must be included in rate case expense, the level of specificity involved in that inclusion, and the 

documentation involved.”  PO at 80.  ComEd respectfully disagrees.  No special factor or 

complication involved with rate case fees and expenses generally warrants a rulemaking on this 

issue.  Section 9-229 requires that a finding be made; it does not impose a substantive standard 

any different from the standard the Commission has employed to assess rate case expenses (or 

other expenses for that matter) for decades.  A separate rulemaking to articulate the proper level 

of documentation and specificity for this one type of expense is simply not necessary.   

Moreover, because the legal and factual issues, their complexity, and the relevant witness 

testimony and other evidence will undoubtedly vary substantially from case to case, rate case 
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expenses are not susceptible to a “one-size fits all” basis that would result from the adoption of a 

“rule.”  The Commission should retain for itself the flexibility to decide this reasonableness issue 

on the record of each case, just as it does on all other issues to which this standard applies.  

Further, the Commission should afford the utility (which bears the burden of proof) the freedom 

to adapt its presentation to the circumstances of each case, and not confine the utility to generic 

and unwavering rules.  Due process and the role of the utility in managing its business demand 

no less.   

Finally, ComEd notes that at the same time that the Proposed Order calls for a 

rulemaking regarding new standards, it disallows certain rate case expenses purportedly because 

they do not meet those new standards.  PO at 80.  ComEd respectfully asserts that it is improper 

to disallow rate case expenses on the basis that they do not meet a standard that even the 

Proposed Order concludes has not yet been adequately articulated.  If the reasonableness 

standard applicable to rate case costs is different from the reasonableness standard used for every 

other expense item – a notion to which ComEd strongly objects – then what the Proposed Order 

recommends is springing that rule on ComEd before the rulemaking, and at the end of a rate 

case.  A rate case Order is not the proper legal vehicle to impose a new rule or, for that matter, to 

institute a rulemaking.  See generally 5 ILCS 100/5 (Illinois Administrative Procedure Act 

Rulemaking Provisions).  For the foregoing reasons, ComEd submits revised language 

addressing these errors in Exception No. 19.     

C. Administrative and General (A&G) Expenses 

1. Wages and Salaries Pro Forma Adjustment 

With respect to ComEd’s wages and salaries pro forma adjustment, the Proposed Order 

errs in accepting Staff proposal to disallow $8.8M of wages and salaries increases, to further 

reduce wages and salaries by $2.4M for a “2010 over 2009” reduction , offset by a $5M 
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contractually obligated increase for the IBEW.  Specifically, the Proposed Order concludes that 

Mr. Fruehe offered no evidentiary basis supporting his testimony that ComEd’s overall revenue 

requirement already takes in account $3.69 million of sustainable savings resulting from the 

workforce reductions, and the ALJs “therefore did not consider it.”  PO at 94.  ComEd Ex. 6.2a, 

WPC 2.4, page 2, provides the specific evidentiary support for the $3.69 million in sustainable 

savings and the Commission would be in error not to consider it.  See also Fruehe Sur., ComEd 

Ex. 56.0 3rd Rev., 5:87-90 (this testimony mistakenly refers to ComEd Ex. 6.0, Schedule WPC 

2.4 instead of ComEd Ex. 6.2a work paper WPC 2.4, the work paper that supports that Schedule, 

which may be the source of the Proposed Order’s mistaken finding).28  Accepting Staff’s 

disallowances would improperly double count this savings to ComEd’s detriment.  Specifically, 

Staff rejects ComEd’s pro forma wages and salaries increase and makes an adjustment for a 2010 

over 2009 reduction but still accepts ComEd’s sustainable savings adjustment (see ComEd 

Ex. 6.1, WPC 2.4)   Accordingly, the Commission should reject the Proposed Order’s conclusion 

on this issue and approve recovery of the entire $8.809 million in ComEd’s wages and salaries 

pro forma adjustment as provided in ComEd’s Exception No. 22 

2. Perquisites and Awards 

The proposed order adopts AG/CUB’s proposed disallowance of portions of ComEd’s 

perquisites and awards expenses in the amount of $1.392 million.  See PO at 96-97.  The 

                                                 
28  In addition, to disregard Mr. Fruehe’s sworn testimony on the stated basis would be unlawful.  “While 

an administrative agency's findings of fact are considered prima facie correct, they must still be based on the 
evidence, and the agency as fact finder simply cannot disregard the testimony of an unimpeached witness where the 
testimony is uncontradicted and is not inherently improbable.”  Thigpen v. Retirement Bd. of Fireman's Annuity and 
Benefit Fund of Chicago, 317 Ill. App. 3d 1010, 1021, 741 N.E.2d 276, 284-85 (1st Dist. 2000) (citing Trahraeg 
Holding Corp. v. Property Tax Appeal Bd., 204 Ill. App. 3d 41, 44, 561 N.E.2d 1298, 1300 (2d Dist. 1990)). The 
ICC was held to have committed clear error in rejecting various rate base items on the unlawful ground that they 
were supported only by sworn testimony in Commonwealth Edison Co. v. Illinois Commerce Comm’n, 322 Ill. App. 
3d 846, 849 (2nd Dist. 2001). 
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Proposed Order’s conclusion is based on an unsupported assertion that “improvements in job 

performance” “undoubted [sic] benefit shareholders.”  Id. at 97.  Nothing in the record supports 

this statement.  In fact, the opposite is likely true: improvements in job performance almost 

certainly benefit customers – and very directly.  Trpik Reb., ComEd Ex. 28.0, 6:117-119. 

Additionally, the order requests information about pertinent law and the USOA for future 

rate cases, but the relevant law is that regarding cost recovery and USOA is not related to 

perquisites and awards.   

For the foregoing reasons, the Commission should reject the Proposed Order’s conclusion 

on this issue and approve recovery of the entire $3.495 million in perquisites and awards in 

ComEd’s operating expenses as provided in ComEd’s Exception No. 23. 

3. Charitable Contributions  

The Proposed Order errs in only one respect with regard to charitable contributions: its 

disallowance of $214,000 in contributions to organizations outside of ComEd’s service territory.  

See PO at 102-03; Fruehe Reb., ComEd Ex. 30.0, 8:172-9:176.  In disallowing this portion of 

ComEd’s charitable contributions, the Proposed Order acts contrary to the clear requirements of 

Section 9-227 of the Act, 220 ILCS 5/9-227.  As ComEd has previously explained, the only 

proper test for inclusion of charitable contributions is whether the donation is made for 

“charitable, scientific, religious or educational purposes and whether it is reasonable in amount.”  

Fruehe Sur., ComEd Ex. 56.0 3rd Rev. at 6:123-25; 220 ILCS 5/9-227.  Nonetheless, the 

Proposed Order essentially establishes a presumption or rule that donations outside of ComEd’s 

service territory are unreasonable.  This is improper as a matter of law.  see 220 ILCS 5/9-227. 

In addition, the Proposed Order relies on a customer benefits test in support of this 

improper presumption or rule.  As discussed above, however, the Proposed Order explicitly 
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states that “[a] customer benefits test has been applied only in the context of incentive 

compensation payments and should not be expanded into other areas.  It would be impossible to 

match costs and customer benefits on a system-wide basis.”  PO at 51.  Utilizing a customer 

benefits test to disallow charitable donations outside ComEd’s service territory is thus 

inappropriate.  Moreover, this portion of charitable contributions is part of ComEd’s 

$1.915 million share of Exelon BSC’s charitable donations, which are apportioned between 

affiliated companies.  ComEd Init. Br. at 76-77.  This means that only a portion of Exelon’s 

contributions to Chicago area charitable organizations is included in ComEd’s revenue 

requirement and the amount sought by ComEd is lower than it would have been if 100% of the 

Chicago Area contributions were allocated to ComEd. 

The entirety of ComEd’s $6.3 million of charitable contributions meet the tests set forth 

in the Act and should therefore be approved in total.  The Commission should reject the 

Proposed Order’s conclusion on this issue and approve recovery of the entire $6.3 million of 

charitable contributions in ComEd’s operating expenses, including the $214,000 disallowed in 

the Proposed Order, as provided in ComEd’s Exception No. 24. 

4. Legal Fees – IRS Dispute   

The Proposed Order adopts AG/CUB’s disallowance of the entire $2.187 million in legal 

fees related to an IRS dispute associated with the gain on the sale of fossil generating units, on 

the basis that such fees are not jurisdictional.  See PO at 104.  The Proposed Order does not 

dispute that ComEd actually incurred these fees as a cost of doing business.  The Proposed 

Order’s conclusion on this issue should not be adopted.   

In adopting the AG/CUB position, the Proposed Order approves the cherry picking of one 

charge out of thousands in Account 923 to remove from ComEd’s operating expenses.  As 
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ComEd has explained, others of the thousands of charges in Account 923 could undoubtedly be 

more fully allocated to distribution if one endeavored to assess each charge individually.  See 

ComEd Init. Brief at 78-79; Fruehe Reb., ComEd Ex. 30.0, 10:213-11:221; Fruehe Sur., ComEd 

Ex. 56.0 3rd Rev., 8:167-9:179.  However, Account 923 charges for practical reasons are 

allocated using a general labor allocator, resulting in an overall reasonable estimation of 

jurisdictional cost.  Id.  To remove one charge upsets this balance. 

For the foregoing reasons, the Commission should reject the Proposed Order’s conclusion 

on this issue and approve recovery of the $2.187 million of legal fees in ComEd’s operating 

expenses as provided in ComEd’s Exception Nos. 25 and 26.  

5. Professional Sporting Activity Expenses  

The Proposed Order disallows the entire amount ($8,000 in rate base and $64,000 in 

operating expenses) associated with professional sporting activities because “they are not 

necessary for the provision of safe and reliable electric service.”  PO at 105.  The Proposed 

Order’s conclusion is without evidentiary support.  ComEd offered testimony explaining that 

these costs represent reasonable business expenses for employee recognition, team building, and 

development of business relationships with key customers, all of which are undoubtedly related 

to the provision of delivery services, are reasonably incurred in the normal course of business 

activity, and can help the company function more efficiently.  See ComEd Init. Br. at 79-80; 

ComEd Reply Brief at 87-88; Fruehe Reb., ComEd Ex. 30.0 Public, 11:222-29; Fruehe Sur., 

ComEd Ex. 56.0 3rd Rev., 9:180-94.  Staff and AG/CUB’s unsubstantiated claims to the contrary 

do not support the Proposed Order’s conclusion.  For the foregoing reasons, the Commission 

should reject the Proposed Order’s conclusion on this issue and approve recovery of the 
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professional sporting activity rate base and operating expense components as provided in 

ComEd’s Exception No. 27.   

6. Workforce Expense Reduction 

See Wages and Salaries Pro Forma Adjustment. 

D. Depreciation of Intangible Plant 

The Proposed Order (at 109) approves the concept of an AG/CUB proposal that ComEd 

update the depreciation associated with its test year Intangible Plant as of the final date of the 

approved pro forma capital additions period, with the amount of the adjustment to be based on a 

post-record data request issued to ComEd.  The Proposed Order’s recommendation should not be 

adopted, but if it is adopted then the operating expenses in ComEd’s revenue requirement should 

be increased by a net $4.5 million, not decreased. 

AG/CUB claims that ComEd should have updated in its operating expenses in its revenue 

requirement the depreciation (actually annual amortization) expense associated with test year 

Intangible Plant based on post-test year retirements.  Effron Dir., AG/CUB Ex. 2.0, 27:595-609.  

Mr. Effron claimed that the lack of that updating resulted in an overstatement of depreciation 

expense as to test year Intangible Plant of $4,987,000. Effron Reb., AG/CUB Ex. 8.0, 

19:426-427. 

However, Mr. Effron’s proposal improperly ignores an offset that is almost twice the size 

of his proposed adjustment.  Mr. Effron’s proposal disregards the increased depreciation expense 

associated with $42.1 million of Intangible Plant projects that went into service in November and 

December 2009, as to which only a fraction of the associated depreciation expense was included 

in operating expenses in the revenue requirement, i.e., the associated depreciation expense is 

$10.1 million but only $618,000 was included.  Houtsma Sur., ComEd Ex. 55.0, 35:747-757.  
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That $9.5 million understatement is $4.5 million more than the $4,987,000 amount about which 

Mr. Effron complains.  So, either Mr. Effron’s proposal should be rejected, or, if it is adopted, 

then the offset also must be adopted, and the operating expenses in ComEd’s revenue 

requirement should be increased by a net $4.5 million, not decreased.  Id. 

The Proposed Order appears to proceed from a misconception that a question has been 

raised with respect to ComEd’s accounting.  None has.  The Proposed Order (at 109) expresses 

concern “that no party has articulated what the Uniform System of Accounts or any law requires 

in this regard” and goes on to express concern about not “record[ing] depreciation when it 

actually occurs” and “inaccurate bookkeeping….” AG/CUB did not contend that ComEd’s 

accounting was incorrect.  AG/CUB’s claim involves updating 2009 test year figures that were 

correct for the test year based on amortization that Mr. Effron projected would be reflected in 

2011; similarly the offset that ComEd cited represents additional depreciation that will be 

recognized in 2010 (and 2011) but was correctly not accounted for in 2009.  Houtsma Sur., 

ComEd Ex. 55.0, 35:734-738.  Had AG/CUB contended that ComEd’s accounting was faulty, 

ComEd would have responded.  AG/CUB’s claim is purely a ratemaking issue.  It does not call 

into question ComEd’s accounting in any way.  The issue at hand suggested by AG/CUB is 

whether depreciation expense will decrease post-test year.  The evidence provided by ComEd 

demonstrates that when all offsetting factors are considered depreciation expense will increase, 

not decrease, in 2010 and 2011. 

ComEd agrees with the Proposed Order that ComEd incorrectly used the term “single 

issue ratemaking” in its Initial Brief (at 84) in responding to AG/CUB’s claim.  ComEd should 

have stated that AG/CUB’s claim is contrary to test year principles, not single issue ratemaking. 
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ComEd respectfully submits that, in light of the foregoing, there is no need or basis for a 

post-record data request.  AG/CUB’s claim lacks merit, but, if its logic were to be adopted, then 

the evidence in the record shows that the operating expenses in ComEd’s revenue requirement 

should be increased by a net $4.5 million, not decreased.  ComEd’s Exception Nos. 28 and 29 

contain appropriate language. 

IV. RATE OF RETURN 

A. Base Cost of Equity 

The Proposed Order finds that ComEd’s cost of equity is 10.5% per year.  PO at 145.  It 

correctly finds serious fault with the calculations presented by witnesses for Staff and the other 

parties and in particular explains how serious the errors in Staff’s calculation could be.  The 

Proposed Order also correctly recognizes that Professor Hadaway’s analysis uses accepted 

methodologies, GDP growth rates based on actual historical long-term data, samples that are not 

skewed by the inclusion of companies not comparable to ComEd, and data measurement dates 

that are unrepresentative and biased.  However, while correctly accepting Dr. Hadaway’s 

analyses, the Proposed Order chooses a cost of equity slightly below the midpoint of his 

proposed reasonable range.  The Proposed Order does not consider the additional evidence 

ComEd presented as to why, regardless of the range chosen, its cost of equity actually lies at the 

top of that range.  As a result, ComEd respectfully submits that the Proposed Order understates 

its base cost of equity by 40 basis points.  Three revisions should be made to this section of the 

Proposed Order. 
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1. The Reasonable Range and Midpoint  
ROEs Should Not Be Adjusted Down 

The Commission should accept Dr. Hadaway’s recommendation of the reasonable range 

(10.3% - 10.9%) of ComEd’s base cost of equity.29  As the Proposed Order notes, these values 

are derived from three basic DCF models, a type of methodology the Commission has accepted.  

PO at 144.  Nothing in the record supports a reduction in Dr. Hadaway’s calculations by about 

10 basis points to take into account attempts to correct Mr. McNally’s flawed analyses.  The 

proper purpose in pointing out the pervasiveness and magnitude of those flaws was not to “fix” 

Mr. McNally’s analyses.  Rather, it was to illustrate the significance of the errors and the 

potential magnitude of the effect on the outcome of changing just a handful of things, e.g., 

eliminating non-comparable companies, using a representative risk free rate, using a GDP 

reflective of actual historical growth.  Indeed, in some cases (e.g., his CAPM) we cannot know 

exactly what a corrected version of his analysis would actually show.  What we do know – as the 

Proposed Order points out in detail – is that, as presented, those analyses are biased and 

unreliable.  There is, therefore, no reason to rely on them to reduce Dr. Hadaway’s calculated 

midpoint or reasonable range. 

2. ComEd’s True ROE Lies as the  
Upper End of the Reasonable Range 

The Proposed Order should expressly consider where, within the range of reasonable 

estimates, ComEd’s true cost of equity lies.  In past cases, the Commission has often chosen the 

midpoint.  In the absence of specific evidence suggesting that a different value should be used, 

the use of midpoints can be reasonable and fair.  However, in this case, ComEd presented two 

                                                 
29 ComEd originally sought a base cost of equity of 11.1%, but – to be fair – acknowledged that since the 

case was filed, investors’ demanded equity returns have edged downward by about 20 basis points.  Hadaway Reb., 
ComEd Ex. 37.0, 31:587-90.   
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distinct types of evidence showing that its true cost of capital is actually at the upper end of the 

range.  

ComEd first presented evidence about the capital market environment in which utilities 

operate.  That evidence demonstrated how the recent economic and financial uncertainties 

significantly impacted costs of equity and why that was especially significant for the capital 

intensive electric utility industry.  Hadaway Dir., ComEd Ex. 11.0, 19:409-30:616.  Unlike 

typical industrial firms, which make annual capital expenditures of approximately 35% of their 

operating cash flow, electric utilities often must devote 100% of operating cash flow to new 

capital expenditures.  Seligson Dir., ComEd Ex. 12.0, 4:90-91.   These severe capital market 

disturbances had a disproportionate effect on the financial standing of the utility sector, testing it 

“like never before.”  Fetter Reb., ComEd Ex. 45.0, 11:212-213.  On top of that unusual demand 

for capital, utilities’ authorized returns on equity have been extremely low for a number of years, 

prompted in part by a decline in interest rates to record lows.  Seligson Dir., ComEd Ex. 12.0, 

7:138-139.  Moreover, while the S&P 500 has increased significantly during the past year, utility 

equity prices have remained relatively flat, indicating that the cost of equity for utility companies 

has not declined to the same extent that interest rates have fallen or to the same extent that the 

cost of equity may have come down for the broader equity market.  The relatively lower prices 

for utility shares indicate that the cost of capital for utilities is higher.  Hadaway Dir., ComEd Ex. 

11.0, 25:511-25:516. 

The condition of the capital markets heavily affects ComEd.  As the record shows, since 

its last rate case, ComEd has made more than $2 billion of new distribution infrastructure 

investments and continues to invest about $900 million each year to maintain and modernize its 

system.  Moreover, on top of depressed allowed returns in the utility sector, ComEd has been 
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unable to achieve its allowed returns with the revenues provided.  From 2007 (the year of 

ComEd’s last rate case) to through the 2009 test year, ComEd’s average earned ROE was below 

6.5%, far from the 10.3% found just and reasonable by the Commission.   

In addition, in line with the Commission’s recent decision in North Shore Gas Co., ICC 

Docket No. 09-0166/09-0167 Consol., ComEd not only provided results of established financial 

models but also evidence of the real world conditions ComEd and utilities like it face in the 

competitive capital markets.  ComEd presented alternative empirical evidence of how investors 

regard the ComEd’s cost of equity.  Seligson Dir., ComEd Ex. 12.0 Rev., 7;150-10:225.  

Investors see ComEd as a distribution company subject to significant financial, operational, and 

regulatory risks.  Fetter Reb., ComEd Ex. 45.0, 16:304-324.  Dr. Seligson presented the results of 

other objective models – comparable earnings and risk premium approaches – that while not 

historically accepted by the Commission as a means of determining numerical ROEs are 

theoretically and empirically valid indicators of how investors are behaving and what earnings 

those investors can receive from equity investments against which ComEd must compete.  

Seligson Dir., ComEd Ex. 12.0 Rev., 11:226-12:268; Thomas, Tr. 1766:5-1767:22  These data 

show that investors are actually now looking for higher returns than conventional models 

suggest.    

In short, higher risks facing utilities for major construction initiatives, the mounting need 

for external financing, increasing costs for medical, post-retirement, and pension benefits, and 

empirical evidence of rising investor demands all require higher returns on equity.  Seligson Dir., 

ComEd Ex. 12.0, 7:141-147.  In this case, therefore, the Commission should adopt as ComEd’s 

ROE the upper end of the reasonable range, 10.9%, instead of its midpoint. 
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3. Additional Clarifying Language Should be Added 

Additional clarifying language should be added to the discussion of the rejected analysis 

explaining in greater detail how the errors in these analyses render them unreliable and biased.  

The proposed language does not alter the substantive conclusions of the Proposed Order. 

*     *     *     *     * 

The modifications to the Proposed Order proposed in this Section IV.A are all reflected 

in Exception No. 32. 

B. Adjustments to the Base Rate of Return 

The Proposed Order does not adjust the allowed return on equity to compensate ComEd 

for the additional risk it faces because of ComEd’s need to comply with the aggressive energy 

conservation requirements in Illinois law.  These requirements confront ComEd with the very 

real threat of revenue erosion beyond that which can be expected to result from normal 

fluctuations in load faced by utilities, and beyond that faced by the utilities in the peer groups 

analyzed in connection with establishing ComEd’s base ROE.  ComEd requested a 40 basis point 

adjustment, and contrary to the conclusion in the Proposed Order, provided ample justification 

for it.  The Commission should approve that adjustment, and allow ComEd an adder in some 

amount up to 40 basis points. 

ComEd justified the need for a 40 basis point adder through the testimony and supporting 

analysis provided by Dr. Susan Tierney, a witness with extensive practical and academic 

experience in the area of utility regulation.  Dr. Tierney analyzed the groups of companies used 

by ComEd witnesses Dr. Hadaway and Mr. Seligson in their cost of equity studies to determine 

whether the included companies were subject to energy efficiency requirement risks comparable 

to those confronting ComEd.  Her analysis showed that the vast majority of companies in the 

groups do not reflect the combination of aggressive energy efficiency targets that face ComEd 
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and the absence of compensating ratemaking mechanisms30.  Tierney Reb., ComEd Ex. 39.0, 

9:191-11:225.  No witness presented any contrary evidence.  Tierney Sur., ComEd Ex. 64.0, 

1:14-20.    

Because the energy efficiency risks and revenue erosion to which ComEd is subject are 

not reflected in the base cost of equity estimates, including that presented by Dr. Hadaway, a cost 

of equity “adder” is warranted to address those risks.  Dr. Tierney presented an extensive 

analysis showing that the 40 basis point adder proposed by ComEd is justified.  Tierney Dir., 

ComEd Ex. 13.0, 19:337-28:551.  As with all elements of the cost of equity estimation process, 

judgment must be exercised when determining whether a 40 basis point increase in ComEd’s 

return on equity, or some lesser amount, is appropriate.  However, the analysis presented by Dr. 

Tierney that ComEd is subject to additional uncompensated risk clearly calls for an upward 

adjustment in some amount in the allowed return on equity.  Thomas, Tr. 1769 (Investors will 

“take on additional risks … only if they can expect to receive a higher rate of return.”). 

Moreover, Dr. Tierney’s analysis shows that the risks faced by ComEd are not, as the 

Proposed Order states (at 153), “elements of rate setting” that ComEd has “addressed in the past 

without ROE adders,” but instead result from the unique and detrimental combination of the 

mandate imposed on ComEd by the new Illinois energy conservation laws and the absence of a 

compensating ratemaking mechanism.  Dr. Tierney testified that the type of risk introduced by 

significant statutory demand side requirements is “categorically different” from those typically 

seen in traditional ratemaking – such as economy changes, weather, and price-elasticity of 

demand – which have both upside as well as downside potential for the utility and its customers.  

                                                 
30 ComEd has a relatively high target for implementation of energy efficiency measures but no ratemaking 

adjustment for revenue decoupling, lost revenues or shareholder incentives.  Tierney Sur., ComEd Ex. 64.0, 1:18-20. 
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Tierney Reb., ComEd Ex. 39.0, 12:259-66.  Demand side risk resulting from statutory 

requirements is not only new, it is one-sided, with no upside potential for the utility.  In this 

unique situation, a 40 basis point adder to ComEd’s return on equity is a responsible and 

appropriate risk management mechanism.  

The Proposed Order also concludes that ComEd should be able to account for any 

reasonably anticipated effects of its activities in response to the Illinois conservation laws 

through a future test year filing.  The contention that the adverse revenue impact of energy 

efficiency and demand response could be avoided with a future test year is beside the point in 

this case, which uses an historic test year with pro forma adjustments.  In any event, whether or 

not a future test year might mitigate this risk, the assertion that it will at least implicitly 

recognizes that the risk is real.  As Dr. Tierney testified, the 40 basis point adder is certainly not 

the only way to mitigate this risk, but it is an appropriate way and the only way that has been 

presented in this proceeding.  Moreover, it is unreasonable to expect ComEd to choose a test year 

simply to address this single issue without even addressing the implications of that decision on 

other issues, as the Proposed Order does.   

The Proposed Order (at 154) also relies on the conclusion that “the specific magnitude of 

the proposed adder has not been explained or justified.”  That statement is simply not correct.  

The record contains substantial evidence showing the relationship between the magnitude of 40 

basis point adjustment and the magnitude of the risks it offsets.  Dr. Tierney’s direct testimony 

quantified the two broad categories of tangible risks facing ComEd that are addressed by the 

proposed adder:  the risk of prudence disallowances arising from the expenditures required to 

meet the State’s goals; and load-side risk (revenue erosion) arising from implementation of 

demand side programs and other public programs.  The uncontradicted evidence shows that 
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ComEd’s spending on not only the State-mandated programs but also on programs arising out of 

the effects of other public initiatives such as ARRA could expose it to a prudence risk as to over 

$500 million of investment in the most recent three-year period.  Tierney Dir., ComEd Ex. 13.0, 

22:415-24:461.  This exposure will only increase in subsequent years.  Id. at 23:439-40.  Dr. 

Tierney also testified that lost revenues due to compliance only with the State-mandated 

programs would be in the range of about $12.7 million by the end of 2010, six months or so 

before the rates set in this case will go into effect.  Because rate-making is prospective, those 

losses can never be recouped.  More to the point, those losses will continue, and grow, once rates 

set in this case take effect.  The losses are estimated, assuming rates currently in effect, to be 

$15.75 million for 2011 and $28.5 million in 2012.  Making reasonable assumptions about 

investments in other energy saving programs and the likely effect of those investments, Dr. 

Tierney estimated that another $24 million in annual revenues could be at risk.  Id., 24:462-

25:486; see also ComEd Exs. 13.7, 13.8, and 13.9.  The lifetime net benefit to customers of only 

the state-mandated programs implemented through 2010 is estimated to be $155 million.  

Tierney Reb., ComEd Ex. 39.0, 4:68-77, citing Jensen Dir., ComEd Ex. 17.0.  By contrast the 40 

bp adder would add only $30.8 million to ComEd’s revenue requirement assuming a $7.7 billion 

rate base. 31  Tierney Dir., ComEd Ex. 13.0, 27:513-14.  Clearly, the proposed adder goes only a 

short part of the way towards protecting ComEd from the adverse revenue impacts of 

implementation of energy efficiency programs. 

The Proposed Order also incorrectly finds that an adjustment could impose higher rates 

on customers and yield a higher return for ComEd even if usage reductions never occur.  That 

concern is misplaced.  The bottom line is that the State has enacted an aggressive program of 

                                                 
31 Or about $26.5 million at the $6.629 billion rate base approved by the PO.  PO at 58. 
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energy efficiency with which ComEd is obligated to comply.  The program creates substantial 

lost revenue risks for ComEd.  The fact that sales may be forecast to increase does not negate the 

risk that they will decrease, or negate the prudence risks discussed above.  In the long run, if the 

energy reduction goals mean anything, they mean that energy use will decrease.  The General 

Assembly provided for recovery of the direct costs that will cause this reduced usage, but was 

silent on other tools available to the Commission to offset the real other costs and risks.  As 

many of the states with equally strong or comparable targets have recognized (Tierney Dir., 

ComEd Ex. 13.0, 10:187-201; ComEd Exs. 13.2, 13.3, 13.4, 13.5), sound ratemaking policy 

requires that the utility be compensated for the additional risks above and beyond the direct cost 

recovery.   

Finally, the Proposed Order rejects the 40 basis point adder in part on the unsubstantiated 

and unexplained contention that it could somehow allow the utility to avoid its “responsibility to 

manage operational risks.”  PO at 154.  In concluding that ComEd’s other, unspecified requests 

for relief in this proceeding somehow indicate that an ROE adjustment would somehow “excuse” 

ComEd from managing its operational risks, the Proposed Order improperly equates risks 

created by legislative demand-reduction mandates with the day-to-day operational risks of a 

running a utility.  Unlike true operational risks, nothing in the record shows how ComEd might 

be able to “manage” risks resulting from compliance with this statutory mandate, let alone that 

an ROE adjustment would reduce ComEd’s incentive to do so.  This part of the Proposed Order 

is pure speculation, and cannot serve as a justification for rejecting the proposal.  If anything, the 

argument proves too much, as it could be used to negate any return on equity at all, on grounds 

that such a return “excuses” the utility from “managing its operational risks.”  The undoubted 
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reality is that risk can never be “managed” away entirely.  The ROE in general and this adder in 

particular, are intended to compensate for that residual risk.  

The arguments in favor of the 40 basis point adder are clear and aligned with common 

sense.  The arguments against it are not.  ComEd’s argument is fully described in the additions 

identified as Exception No. 33.  The required modifications to the Commission’s Analysis and 

Conclusions are reflected in Exception No. 34. 

C. Other Rate of Return Issues 

ComEd suggests that, in addition to making a finding concerning the preferred period for 

the measurement of ComEd’s short-term debt balance, the Proposed Order should also include a 

finding approving the corresponding cost of short-term debt.  In this case, the Proposed Order 

adopts ComEd measurement period, which corresponds to a 0.39% cost of short-term debt.  PO 

at 114; Fruehe Reb., ComEd Ex. 30.0, 27:588 – 28:593; ComEd Ex. 30.1, Sch. D-1.  Likewise, 

the Commission may want to include in the Proposed Order an express finding as to the 

percentage of long-term debt in ComEd’s capital structure, even though this issue was largely 

uncontested.  Language making those findings is provided in Exception Nos. 30 and 31. 

V. COST OF SERVICE, ALLOCATION, AND RATE DESIGN ISSUES 

A. Overview and Common Issues 

The Proposed Order’s examination of cost of service, cost allocation and rate design 

issues contains several conclusions that are contrary to the evidence or the law.   Underlying the 

Proposed Order’s erroneous conclusions on these issues is an apparent belief that ComEd has an 

agenda when it comes to presenting its position on these issues.  While incorrect, such a 

mistaken belief is understandable given the rhetoric directed at ComEd in the briefs of certain 

parties seeking to shift costs to other customer classes.  See, e.g., REACT Init. Br. at 3, 19; 
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REACT Reply Br. at 2, 28.  The Commission, however, should not be swayed by such spurious 

claims.   

As ComEd has explained in testimony and briefs, cost of service, cost allocation and rate 

design issues are a revenue neutral exercise for ComEd.  ComEd would gain nothing by 

improperly allocating costs and designing rates that unduly discriminate against a particular class 

of customers.  On these issues, ComEd’s goal has been consistent – applying Commission 

directives and sound, long-standing cost causation and rate design principles in the development 

of rates that minimize, and ultimately eliminate, cross-subsidies between customer classes.  

Turning to the Proposed Order’s erroneous conclusions on these issues, three conclusions 

merit particular Commission attention: (1) ComEd’s asserted non-compliance with the RDI 

Order, which is contrary to the evidence; (2) the creation of an improper barrier to filing a rate 

case in the future, contrary to law; and (3) the imposition of a 30 day waiting period before 

tariffs filed in compliance with the Commission’s final order in this proceeding can become 

effective, which is contrary to the Act.  While each of these errors is described in detail herein, 

the following provides a summary description of the errors in the Proposed Order’s analysis.   

1. ComEd Complied With The RDI Order 

The evidence clearly demonstrates that ComEd complied with the RDI Order, and the 

Proposed Order’s conclusions to the contrary conflict with the evidence presented.  The ECOSSs 

ComEd presented in this proceeding: 

 used a coincident peak (“CP”) allocator for primary line and substation costs, 
consistent with the directive in the RDI Order.  Alongi Dir., ComEd Ex. 16.0 3rd 
Rev., 29:543-44; Garcia Reb., ComEd Ex. 50.0, 5:108-6:133; 

 used the “Chicago Method” approved in the RDI Order for allocating street lighting 
costs.  Alongi Dir., ComEd Ex. 16.0 3rd Rev., 29:545-48; and 
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 applied a primary/secondary analysis to segment primary and secondary distribution 
costs, as required in the RDI Order.  Alongi Supp. Dir., ComEd Ex. 21.0 Rev., 1:13-
2:30. 

ComEd also presented an embedded cost study related to the “Customer Care” cost issue, also 

required under the RDI Order.  Donovan Supp. Dir., ComEd Ex. 22.0 Rev.  Plainly ComEd 

complied with the Commission’s directives in the RDI Order.  ComEd offers revisions to reflect 

this compliance at Exceptions No. 35 and 36.  

Notwithstanding these facts, the Proposed Order incorrectly concludes that ComEd did 

not comply with the RDI Order, particularly with regard to the primary/secondary analysis.  For 

example, the Proposed Order states that ComEd did not conduct any direct observations of its 

primary system. PO at 166-67.  This statement is incorrect.  ComEd presented evidence 

demonstrating that it conducted direct observation of certain facilities as part of its 

primary/secondary analysis.  Alongi Supp. Dir., ComEd Ex. 21.0 Rev., 18:250-55; ComEd Ex. 

21.5.  In another example, the Proposed Order states that ComEd improperly sampled only 4 of 

nearly 6,400 circuits when conducting its primary/secondary analysis.  PO at 168.  Here, the 

Proposed Order fails to acknowledge the evidence that ComEd provided information concerning 

all of the nearly 6,400 circuits related to the primary/secondary analysis.  ComEd Ex. 49.6.  In 

this regard, ComEd testified that the remaining nearly 6,400 circuits were similar to the four 

previously identified circuits.  Alongi Rate Design Reb., ComEd Ex. 49.0 Rev., 2:42-44.  The 

record demonstrates clearly that ComEd provided the required information and a reasoned basis 

for the work it undertook to comply with the Commission’s RDI Order.     

2. The Proposed Order Creates An Improper Barrier To Filing A Rate 
Case In The Future 

The Proposed Order identifies certain informational requirements related to the 

preparation of a cost of service study that must be included in the initial filing of ComEd’s next 
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rate case.  The Proposed Order directs ComEd to, inter alia, “develop a scientifically-significant 

representative of its direct observations”, “develop a scientifically acceptable sample of [its] 

circuits”, and further analyze what other utilities do with respect to primary/secondary split.  PO 

at 167-68, 171.  It also proposes addressing certain distribution-related cost of service issues in a 

Section 9-250 proceeding otherwise concerned with supply rates that is not to exceed 18 months 

in duration.  PO at 235-36.   Presumably, the Proposed Order anticipates that a ruling in that 

matter would be required for the preparation and filing of a cost of service study.    

Consistent with ComEd’s position that it is generally neutral on cost of service and cost 

allocation issues, ComEd will not be taking exception to most of the new requirements set forth 

in the Proposed Order other than to address incorrect conclusions or factual findings.  In fact, in 

anticipation that many of the new requirements reflected in the Proposed Order ultimately will be 

adopted in the Commission’s final order, ComEd has already undertaken efforts to marshal the 

internal and external resources that will be required to produce the information that the 

Commission believes it needs to properly allocate costs and design rates.  To this end, ComEd 

intends to work closely with Staff to ensure a reasonable and appropriate interpretation of the 

Commission’s expectations as set forth in the Commission’s final order and, in turn, to determine 

the full and appropriate scope of the work to be performed.  The addition of more external 

resources to this effort sooner in the process will help to ensure that the information expected by 

the Commission will be provided in as timely a manner as possible and will be free from any 

future allegations of bias on ComEd’s part.  Most importantly, these efforts will help to eliminate 

the counterproductive rhetoric that has surrounded the requirements stemming from the RDI 

Order in this case from rate case filings in the future. 
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ComEd’s efforts to fulfill these new requirements notwithstanding, ComEd does take 

exception to the Proposed Order’s limitation, whether express or implied, on when it can file its 

next rate case.   

Illinois law provides that a utility is free to file tariffs seeking rate increases at any time.  

Article IX of the Act provides the utility with the ability to make such a tariff filing when 

necessary.  220 ILCS 5/9-101 et seq.  The Illinois Supreme Court also has made clear that “[t]he 

Act does not restrict when or how often a utility may file for a rate increase.”  Bus. & Prof’l 

People for the Publ. Interest v. Ill. Comm. Comm’n, 136 Ill. 2d 192, 230 (1989)(“BPI I”).  The 

BPI I Court also made clear that a unilateral imposition of a rate moratorium is unlawful.  Id. at 

225.  Accordingly, “the Commission cannot impose a rate moratorium upon a utility during [a] 

period without the agreement of the utility.”  Id. 

In this instance, the Proposed Order’s linkage between legitimate informational 

requirements and the filing of ComEd’s next rate case imposes an improper barrier to ComEd 

filing its next rate case.  As stated above, the law does not allow such a barrier to be created.  

Moreover, the Proposed Order also requires ComEd to work with Staff and other parties in 

developing a cost of service study.  ComEd has no objection to working with Staff, and has 

committed to employing independent experts, selected in consultation with Staff, to complete 

additional work required by the Commission.  However, as the Commission is well-aware from 

the Rate Design Investigation docket and earlier rate cases, it is highly unlikely that all parties 

will agree to a particular ECOSS given their disparate interests.  Indeed, connecting resolution of 

these issues to ComEd’s next rate case filing strongly incents the parties to disagree.  Again, no 

legal basis permits an agreement between Staff and other parties on a particular cost study 

methodology to serve as a precondition to filing a rate case.  Accordingly, in order to avoid 
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reversible error, the Commission should amend the Proposed Order’s conclusions related to the 

subject requirements to detach meeting such requirements and the filing of a rate case in the 

future.     

3. The Proposed Order’s Imposition Of A 30-Day Waiting Period Before 
Compliance Tariffs Become Effective Violates The Act 

Finding 13 of the Proposed Order provides: 

(13) new tariff sheets authorized to be filed by this Order should reflect an 
effective date not less than thirty (30) days after the date of filing, with the tariff 
sheets to be reviewed by the Rates Department of the Commission, and corrected, 
if necessary, within that time period.      

PO at 300 (emphasis added).  The requirement that compliance tariffs cannot go into effect for 

30 days squarely conflicts with the Act, if that period extends more than two days past the 

statutory suspension period.   Specifically, Section 9-201(b) provides in relevant part: 

The Commission shall incorporate into the period of suspension a review period 
of 4 business days during which the Commission may review and determine 
whether the new or revised schedules comply with the Commission's decision 
approving a change to the public utility's rates. Such review period shall not 
extend the suspension period by more than 2 days. Absent notification to the 
contrary within the 4 business day period, the new or revised schedules shall be 
deemed approved.    

220 ILCS 5/9-201(b)(emphasis added).   The provisions of Section 9-201(b) clearly provide that 

the Commission can extend the suspension period of this proceeding no more than two days in 

order to review compliance tariffs.  To the extent that Finding 13 seeks to extend the suspension 

period beyond the two days set forth in Section 9-201(b), it violates the Act.  Accordingly, the 

language set forth in Finding 13 must be amended to comply with the applicable provisions of 

the Act, as shown in Exception No. 66. 
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B. Cost of Service and Allocation Issues 

1. The Cost Of Service Study To Be Used To Allocate Costs 

While ComEd continues to urge the Commission to adopt the ECOSS set forth in ComEd 

Ex. 75.1, if the Commission determines that the creation of a new primary voltage delivery class 

is appropriate, the Commission should approve ComEd’s Preferred Exemplar ECOSS, as set 

forth in ComEd Ex. 75.2, and set rates based upon the Preferred Exemplar ECOSS.  ComEd Init. 

Br. at 103.  Thus, ComEd maintains that the Preferred Exemplar ECOSS should be adopted by 

the Commission, and the Proposed Order modified accordingly.  At a minimum, the Proposed 

Order should be clarified with respect to the ECOSS it adopts for purposes of cost allocation 

because, as currently written, the Proposed Order appears to adopt two different and inconsistent 

ECOSSs. 

In the Findings and Ordering Paragraphs, the Proposed Order states that “Commonwealth 

Edison Company’s embedded cost of service study is accepted as a basis for setting rates in this 

proceeding.”  PO at 301.  This statement is consistent with the Proposed Order’s earlier adoption 

of ComEd’s alternative exemplar ECOSS presented in ComEd Ex. 75.3 as “the only cost of 

service study that we will consider.”  PO at 241-42.  Exception No. 67 clarifies that it is 

ComEd’s alternative exemplar ECOSS that is accepted by the Commission.     

However, the Proposed Order also includes the following statement:  “We further adopt 

the IIEC’s further-refined ECOSS as the applicable cost of service study to use here, as it further 

differentiates the DFC based upon primary/secondary considerations.”  PO at 242.  This 

statement is flatly inconsistent with several other conclusions in the Proposed Order.  First, it is 

inconsistent with the Proposed Order’s acceptance of ComEd’s ECOSS “as a basis for setting 

rates.”  PO at 301.  Second, it is inconsistent with the conclusion that, “on an evidentiary basis, 

the IIEC’s arguments fail” as to the allocation of single phase primary circuit costs and line 
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transformer costs.  PO at 162-63.  Thus, even though the Proposed Order concludes that the 

primary/secondary analysis developed by the IIEC includes an improper allocation, it appears to 

adopt the IIEC cost study, which is based on that faulty primary/secondary analysis.  Third, it is 

inconsistent with the Proposed Order’s conclusion that a CP allocator should be used for the 

allocation of distribution substation and primary line costs (PO at 188), because the IIEC ECOSS 

uses a noncoincident peak (“NCP”) allocator for the allocation of distribution substation and 

primary line costs.  Stowe Dir., IIEC Ex. 3.0-C, 24:547-49, 25:559-68. 

Assuming it is the intent to adopt ComEd’s alternative exemplar ECOSS, as stated in 

several places in the Proposed Order, ComEd submits that the reference to adoption of the IIEC’s 

ECOSS should be deleted as reflected in Exception No. 56.    

2. ComEd’s Primary/Secondary Cost Analysis  
Complied With The RDI Order 

ComEd takes exception to the Proposed Order’s conclusion that its primary/secondary 

cost analysis did not comply with the RDI Order, particularly with respect to the steps ComEd 

took in preparing that analysis.  PO at 163, 166-69, 171.  Contrary to the Proposed Order’s 

discussion, the record contains substantial evidence that ComEd complied with the RDI Order in 

(1) performing direct observation of its facilities, (2) conducting adequate sampling, and (3) 

reviewing accessible information about the manner in which other utilities treat the 

primary/secondary issue.  Accordingly, ComEd submits that the Commission has substantial 

evidence to find that its primary/secondary cost analysis complied with the RDI Order and, 

therefore, the Proposed Order’s language about non-compliance should be stricken.  In addition,   

ComEd offers specific exceptions below to address incorrect conclusions or factual findings 

regarding its primary/secondary cost analysis. 
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Direct Observation Of ComEd Facilities 

The Proposed Order errs in finding that “no field inspections occurred” as part of 

ComEd’s primary/secondary analysis.  PO at 166-67.  The evidence shows that ComEd’s 

investigation included field reviews.   

For example, several references to ComEd’s field reviews appear in ComEd Ex. 21.5, 

which “provides a primary/secondary analysis with a detailed description of the method ComEd 

used in distinguishing costs for its primary distribution system separately from costs for its 

secondary distribution system.”  Alongi Supp. Dir., ComEd Ex. 21.0 Rev., 3:57-59.  In assigning 

costs within USOA Account 364 – Poles, Towers, and Fixtures, in addition to other steps, 

“ComEd applied the results from ComEd’s field and map reviews of sample data conducted 

during the course of the rate design docket to estimate the percentage of poles by region that may 

have secondary facilities attached thereto.”  ComEd Ex. 21.5 at 5.  ComEd’s analysis with 

respect to Account 364 further stated that “[t]he percentage of poles estimated to have secondary 

[facilities] attached is based on the field sampling.”  Id. at 13.  ComEd also conducted “field and 

map reviews of areas that have secondary distribution systems in conduit” in assigning costs 

within USOA Account 366 – Underground Conduit.  Id. at 7.   

ComEd’s testimony also describes field reviews conducted in connection with the 

analysis of ComEd’s primary and secondary customers and costs:  “ComEd reviewed each 

account to confirm eligibility by determining if no further ComEd transformation is provided or 

if a ComEd transformation is provided to 2,400 volts or above.  ComEd personnel and external 

contractors performed this review over four months.  It required a review of ComEd maps, 

billing records, and in many instances field reviews.”  Alongi Supp. Dir., ComEd Ex. 21.0 Rev., 

18:250-55.  Other parties acknowledged in briefing that ComEd’s investigation involved “several 

observation and sampling techniques,” including field reviews.  See, e.g., REACT Init. Br. at 25; 
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Staff Init. Br. at 101 (arguing that “the Company itself has found direct observation to be useful 

for its analysis of primary and secondary costs”). 

The Proposed Order also errs in criticizing ComEd’s reliance on its maps as somehow 

defying common sense.  PO at 167.  In the first instance, the criticism is misplaced because the 

evidence demonstrates that ComEd’s maps can properly be relied upon to present an accurate 

representation of what facilities are in the field.  ComEd Init. Br. at 112.  Moreover, the Proposed 

Order’s criticism that “[a] map cannot provide information like the age or condition of the 

equipment and other characteristics that a visual inspection of some sample equipment would 

produce” (PO at 167) has no bearing on whether a particular facility should be allocated as a 

primary or secondary facility for the purposes of rate setting. 

Although ComEd has already performed direct observation of its facilities, including 

field review, in accordance with the RDI Order, ComEd recognizes that the Commission may be 

dissatisfied with the level of ComEd’s direct observation to date.  Accordingly, ComEd is willing 

to conduct additional direct observation in connection with any further analysis required by the 

Commission with respect to ComEd’s primary/secondary split.  ComEd will commit to specific 

deadlines for completing the additional analysis the Commission requires and will employ 

independent experts, selected in consultation with Staff, to complete that analysis.  However, this 

additional analysis should not be a condition precedent to the filing of ComEd’s next rate case. 

ComEd offers revised language regarding this issue in Exception No. 37.  

Sampling 

The Proposed Order errs in concluding that ComEd did not examine a sufficiently large 

or representative sample as part of its primary/secondary analysis, pointing to ComEd’s 

purported failure to explain “why sampling 4 out of 6,400 circuits constitutes [a] meaningful 
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sample.”  PO at 168.  In reaching this conclusion, the Proposed Order fails to recognize that 

ComEd did provide data for all of the nearly 6,400 circuits at issue.   

Specifically, ComEd presented information for all of ComEd’s nearly 6,400 circuits to 

show that its initial sample circuits were representative of the majority of ComEd’s circuits that 

deliver electricity across both overhead and underground facilities in its primary distribution 

system and serve a variety of customers in the residential, nonresidential, and lighting delivery 

classes.  ComEd Ex. 49.6.  Further, ComEd Ex. 49.6 “provides information for all of ComEd’s 

almost 6,400 circuits that is similar to the information that ComEd previously provided for the 

four circuits in ComEd Ex. 21.6.”  Alongi Rate Design Reb., ComEd Ex. 49.0 Rev., 2:42-44. 

The Proposed Order appears to have adopted Staff’s position that it was “premature” to 

draw a conclusion about the nearly 6,400 distribution circuits based on four examples, and that 

“[a] larger sample should be examined before drawing conclusions about the full set of 

distribution circuits on the system.”  Lazare Dir., Staff Ex. 10, 28:649-52.  Yet, the Proposed 

Order ignores that ComEd provided information for all of the nearly 6,400 circuits at issue and 

drew the same conclusion that it would be an “arbitrary and unnecessarily complicated” 

undertaking to identify at what point in ComEd’s system each of the service points for ComEd’s 

customers is connected to one of ComEd’s almost 6,400 interconnected primary voltage circuits 

to determine if an overhead or underground portion of the circuit serves a particular customer.  

Alongi Rate Design Reb., ComEd Ex. 49.0 Rev., 38:850-65; see also Alongi Supp. Dir., ComEd 

Ex. 21.0 Rev., 30:565-68 (“Attempts to separately allocate the underground and overhead costs 

of primary circuits based upon the load established by each customer on the circuit and the 

location of each customer along the circuit in relation to its origin or some other point would be 

arbitrary and unnecessarily complicated.”). 
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Thus, in this instance, ComEd not only provided a sample, but went on to provide 

information for the entire universe of circuits being considered.  And, as to both its initial sample 

of four and the later presentation of all the nearly 6,400 circuits, ComEd concluded that further 

analysis on the point was unnecessary.  The information provided by ComEd was hardly 

unrepresentative or meaningless.  Although ComEd has already conducted sampling that more 

than satisfies the directive in the RDI Order, ComEd recognizes that the Commission may be 

dissatisfied with the sampling to date.  Accordingly, ComEd is willing to conduct further review 

of its circuits in connection with any further analysis required by the Commission with respect to 

ComEd’s primary/secondary split.  ComEd will commit to specific deadlines for completing the 

additional analysis the Commission requires and will employ independent experts, selected in 

consultation with Staff, to complete that analysis.  However, this additional analysis should not 

be a condition precedent to the filing of ComEd’s next rate case. 

ComEd offers revised language regarding this issue in Exception No. 38.  

Review of Other Utilities’  
Treatment of Primary/Secondary Issues  

The Proposed Order errs in concluding that ComEd’s examination of the tariffs of other 

utilities did not satisfy the requirements of the RDI Order to review other utilities’ methods in 

differentiating primary and secondary systems and costs and that ComEd somehow did not factor 

its examination of other utilities into its primary/secondary analysis.  PO at 171.  As to the latter 

issue, nothing in the RDI Order required ComEd to incorporate findings from other utilities into 

ComEd’s own approach of allocating the costs between secondary and primary. 

Moreover, ComEd’s review of the tariffs of 35 unbundled distribution utilities in 

California, Texas, the Midwest, the Mid-Atlantic, and the Northeast permitted it to determine 

how these other utilities segment their primary and secondary systems, which was the first task 
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required by the RDI Order.  Alongi Rate Design Reb., ComEd Ex. 49.0 Rev., 40:901-04; ComEd 

Init. Br. at 114.  The record demonstrates that ComEd obtained additional information from 

utility employees in telephone conversations and through emails.  Alongi Rate Design Reb., 

ComEd Ex. 49.0 Rev., 40:904-06; ComEd Init. Br. at 115.     

The record also demonstrates that ComEd made significant efforts to investigate how 

other utilities allocated costs but was ultimately unsuccessful in obtaining cost allocation data 

because, inter alia, (1) cost of service studies are not always available electronically, (2) the 

terms of rate case settlement agreements are not always public, (3) the individual terms of a cost 

allocation approach may be spread across several documents, and (4) most utility personnel were 

reluctant to offer anything specific about their studies.  Alongi Rate Design Reb., ComEd Ex. 

49.0 Rev., 41:915-33.  In short, ComEd did not review other utilities’ costs analyses because it 

could not obtain them despite diligent efforts to do so. 

As discussed herein, the record demonstrates that ComEd met the Commission’s 

directive to examine “other utilities’ methods in differentiating primary and secondary systems 

and costs.”  RDI Order at 40.    However, ComEd recognizes that the Commission may desire 

additional review of other utilities’ primary/secondary treatment and ComEd is willing to review 

such information as is readily and publicly available on this issue.  ComEd submits that this 

additional review should not be a condition precedent to the filing of ComEd’s next rate case. 

ComEd offers revised language regarding this issue in Exception No. 39. 

3. Customer-Specific Cost Studies 

Although the Proposed Order acknowledges that the Commission has historically 

declined to require studies of the costs to serve specific customers, it nevertheless requires 

ComEd to conduct customer-specific studies for two classes—the Railroad Delivery Class and 
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the Extra Large Load Delivery Class.  PO at 177-78, 181-82.  The Proposed Order 

inappropriately requires ComEd to conduct such studies for several reasons as set forth in detail 

below.  ComEd offers corresponding revised language to the Analysis and Conclusions sections 

on these issues in Exception Nos. 40 and 41, Alternative A. 

First, the conclusion that studies should be conducted to determine the facilities used to 

serve individual members of selected classes is unprecedented in the Commission and, in fact, 

goes against prior findings of the Commission rejecting requests for such studies.  And nothing 

in Part 285.5110, or in any other Commission Rule or Order, establishes a requirement that a 

utility conduct a special investigation of the assets used to serve individual members of any 

particular customer class for the purposes of preparing a cost study.  Moreover, there is no 

evidence that shows that any other jurisdiction employs customer-specific cost studies for 

purposes of cost allocation.     

Second, nothing has changed in the time since the Commission previously rejected such 

customer-specific studies, so they should be rejected again here.  The Proposed Order states that 

a purported change in circumstances has occurred in that REACT presented a witness “who 

analyzed evidence that ComEd provided to him and concluded that [the Extra Large Load] 

customers use very little single, two-phase, or 4 KV service, if any.”  PO at 178.  But the 

“analysis” provided by REACT witness Terhune that the Proposed Order relies upon is not 

record evidence in this proceeding.  The ALJs properly refused to allow any additional “direct” 

testimony to be given by Mr. Terhune at the evidentiary hearing in this proceeding.  Tr. 1/14/11, 

1672-88.  Accordingly, the “analysis” the Proposed Order relies upon is only found within an 

offer of proof submitted by REACT, which states, in part, that “Mr. Terhune would have 

testified” as to certain matters based upon his analysis of documents provided by ComEd.  



 

 85 

REACT’s Verified Offer of Proof in Response to the Administrative Law Judges’ January 14, 

2011 On-the-Record Ruling, at 3 (emphasis added).  The Commission may not issue findings 

based upon evidence that is not in the record and as to which no other party was allowed to 

conduct discovery or cross examination.  See, e.g., Metropolitan Sanitary Dist. v. Pollution 

Control Bd., 62 Ill. 2d 38, 43 (1975) (“A decision pursuant to an administrative hearing must be 

based upon testimony and other evidence received at the hearing, and a conclusion influenced by 

extraneous considerations must be set aside.”).  Moreover, had this “evidence” been proffered in 

a timely manner for admission into the record, ComEd would have responded with evidence 

showing that the actual facts are otherwise and that the limited information that Mr. Terhune 

considered was insufficient to support the conclusions he purported to reach. 

Third, as the Commission has previously concluded, such studies are inappropriate as a 

policy matter:   

Given the time constraints inherent in rate making, the Commission finds that 
requiring ComEd to extend the level of cost study scrutiny to that of the 
evaluation of each individual large customer would be unwise.   A granular 
analysis of costs on a customer by customer basis even for a small class of 
customers would likely significantly increase the number of issues and the 
number of litigants in these proceedings.  The Commission rejects the individual 
cost study proposal. 

Commonwealth Edison Co., Docket No. 07-0566 (Order, Sept. 9, 2008) at 210; see also 

Commonwealth Edison Co., Docket No. 08-0532, Denial of REACT’s Petition for Interlocutory 

Review (Aug. 25, 2009 Commission Minutes, Tr. 15:10-16:19) (“it appears to me that they’re 

asking for sort of individual cost studies within a class, and I think that’s going a little far afield. 

… It may be information that is relevant to REACT; but I’m not sure from the Commission’s 

perspective, when we’re looking at customer class, cost of service, that it’s going to be 

particularly informative.”).  This reasoning is particularly apt here, where the proponent of these 
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studies has failed to demonstrate why the same treatment if warranted here should not be 

accorded each of the members of each of the other classes ComEd serves.   

Fourth, the Proposed Order’s requirement of customer-specific cost studies is at odds 

with how costs are compiled and allocated in an ECOSS.  Like all such studies, ComEd’s 

ECOSS compiles ComEd’s costs for providing distribution service and allocates such costs to 

the appropriate customer classes.  Alongi Rate Design Reb., ComEd Ex. 49.0 Rev., 29:646-50; 

ComEd Init. Br. at 118.  No ECOSS, including ComEd’s, is conducted by compiling the costs to 

serve individual customers and then aggregating the costs to serve individual customers into 

class costs.  Id.   

Although the Proposed Order breaks with precedent in requiring customer-specific cost 

studies—and such studies will not aid the ECOSS process—ComEd will conduct these 

additional analyses if they are required by the Commission.  ComEd offers alternative revised 

language supporting such additional analysis on these issues in Exception Nos. 40 and 41, 

Alternative B.  

4. NCP v. CP 

As an initial matter, the Proposed Order fails to recognize that ComEd prepared its 

ECOSSs in compliance with the RDI Order by allocating primary lines and substation costs 

using a CP allocation method.  ComEd Init. Br. at 118.  While ComEd did not agree with the 

RDI Order’s conclusion on this issue and it remains ComEd’s position that the NCP allocation 

method is the appropriate method for allocating these costs, ComEd is not arguing the issue 

again in this proceeding.  Id.   
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5. Indirect Uncollectible Costs  

ComEd disagrees in principle with the Proposed Order’s conclusion that it should 

somehow segregate indirect costs associated with uncollectible costs; however, ComEd will 

follow the Commission’s directive should the Commission adopt the Proposed Order’s 

conclusion on this issue.  ComEd takes exception to the Proposed Order on this issue solely to 

seek clarification.  The Proposed Order states that “in ComEd’s next rate case or rate design 

case[], it shall include the segregated indirect uncollectible costs in a cost of service study in the 

manner that Mr. Bodmer set forth in his rebuttal testimony.”  PO at 190.  ComEd takes exception 

to this language because Mr. Bodmer did not produce any evidence or study that identifies or 

defines what constitutes indirect uncollectible costs.  ComEd Init. Br. at 122.  Instead, Mr. 

Bodmer only offered a loose, high-level description of what he would do to produce an analysis 

identifying and quantifying the indirect uncollectible costs.  Garcia Sur., ComEd Ex. 74.0 Rev., 

3:65-69.  Because the Proposed Order’s directive on this issue is unsupported by any evidence, 

ComEd submits that, at a minimum, the Proposed Order should be modified to require ComEd to 

examine the issue further but not to include segregated indirect uncollectible costs as part of an 

ECOSS or in ComEd’s next rate case filing or rate design proceeding, as set forth in Exception 

No. 43. 

6. Other Issues 

The Proposed Order Should Be Modified With Respect To Imposition 
Of AMI Costs On The Railroad Class 

ComEd does not contest the Proposed Order’s conclusion that ComEd may not allocate 

$1,212 of its AMI Pilot Program Costs to the Railroad Delivery Class.  PO at 201.  However, 

ComEd continues to maintain its position that whether the Commission’s Order in Docket No. 

09-0263 intended to permanently let the Railroad Delivery Class “off the hook” with respect to 
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the cost of the meters provided as part of the AMI Pilot is an open question.  Garcia Sur., ComEd 

Ex. 74.0 Rev., 4-85-5:105.  Accordingly, ComEd takes exception as reflected in Exception No. 

46 to the Proposed Order’s language finding that the Final Order in Docket No. 09-0263 was 

clear on this issue and implying that ComEd did not comply with that Order in this regard. 

C. Customer Care Cost Allocation 

1. Allocation Study vs. Switching Study 

The Proposed Order correctly concludes that the Commission should adopt the Switching 

Study and reject the Allocation Study.  The reasoning in the Proposed Order on this issue, 

however, is unclear.  Revised language addressing this and providing more clarity is provided in 

Exception No. 44. 

In addition, the Proposed Order states that “the alternative electric supplier market is just 

beginning to blossom” and “this issue may need to be explored some time in the future.”  PO at 

196.  ComEd respectfully submits that between Docket Nos. 07-0566, 08-0532, and the instant 

case, this issue has been exhaustively analyzed.  ComEd therefore proposes substitute language 

to clarify that this issue should not be explored again unless and until some material change in 

circumstances appears regarding costs associated with customer switching.  Revised language 

addressing this and providing more clarity is provided in Exception No. 44. 

2. Direct Operation and Maintenance (O&M) Costs vs. Total Costs 

The Proposed Order states that “ComEd’s revised figures, based upon Mr. Merola’s 

analysis, shall be the subject of a post-record data request.”  PO at 199.  While post record data 

requests are addressed in the Commission’s Rules of Practice, 83 Ill. Admin Code § 200.875, 

such a request is unnecessary in this instance.  The Switching Study clearly concludes that no 

change in costs occurs at 1% switching, which is the current situation.  See ComEd Ex. 19.1.  
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This conclusion does not change whether the relevant pool of costs is Direct O&M Costs as 

analyzed by ComEd or “total costs” as defined by Mr. Merola.  Simply put, 0% of $176,231,365 

is the same as 0% of the sum of $176,231,365 plus $141.9 million.  See id.; PO at 197.     

Further, contrary to the statement in the Proposed Order, ComEd did not ignore the 

mandate in the RDI Order.  See PO at 199.  As Staff clearly and concisely pointed out in its 

testimony, the RDI Order was unclear regarding the proper pool of costs for ComEd to analyze: 

“the Commission did not provide sufficient direction to determine what costs should be included 

in the analysis of customer care costs.  Consequently, ComEd interpreted the term ‘these costs’ 

in the Final Order to mean direct O&M costs.”  Rukosuev Reb., Staff Ex. 28, 6:144-48.  See also 

Garcia Reb., ComEd Ex. 50.0, 11:253-58; Garcia Sur., ComEd Ex. 74.0 Rev., 6:121-8:166.  

REACT has grossly mischaracterized Staff’s position, and the Proposed Order has erroneously 

adopted REACT’s mischaracterization.  See PO at 197-199.  Revised language addressing these 

errors is provided in Exception No. 45. 

D. Rate Design Issues 

1. Overview 

The Proposed Order’s summary of ComEd’s rate design proposals requires clarification 

as reflected in Exception No. 47. 

2. Uncontested Issues 

The Proposed Order’s discussion of Uncontested Issues requires clarification in three 

paragraphs to reflect that modifications may be necessary to reflect the alternative rate design 

presented in ComEd Ex. 73.3.  PO at 202-04.  Those clarifying statements are shown in 

Exception Nos. 48-50. 
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3. SFV / Decoupling 

The Proposed Order’s analysis of ComEd’s proposal to move toward an 80% SFV rate 

design for residential and watt-hour non-residential customers gradually over three years is 

largely correct.  PO at 217-18.  However, the conclusion that SFV should only apply to 50% of 

fixed delivery costs does not follow from the preceding analysis, which clearly supports 

ComEd’s original proposal to recover in fixed charges 60% of total Commission-approved 

delivery costs in the first year, 70% in the second year, and 80% thereafter.   

The Proposed Order correctly finds unconvincing the arguments by Staff and intervenors 

about the effect of SFV on the incentives to conserve electricity.  PO at 217.  It correctly 

recognizes that, under SFV distribution rates, customers still have an incentive to conserve 

commodity costs, which remain volumetric.  Id.  Further, the Proposed Order correctly finds that 

distribution costs are fixed and “cannot be conserved.”  Id.  

The Proposed Order points to the Commission’s decisions in Ameren and Nicor Gas, 

“which recognize the importance of recovering fixed costs predominantly through fixed 

charges.”  Id.  The Proposed Order correctly concludes that, “[b]ecause electric and natural gas 

distribution utilities must have the capacity in place to serve peak loads whenever they occur, it 

is logical to apply pricing policies for both types of industries because they have similar 

underlying cost structures.”  Id.   

The Proposed Order further finds that SFV does not shift risks to customers.  Id.  It also 

finds that low-usage customers are not necessarily low income and that SFV is not an attempt to 

recover short term marginal costs.  Id. at 217-18.  These findings are correct and are clearly 

supported in the record.  

Lastly, the Proposed Order correctly states the economic justification for SFV, that “one 

of the most important step[s] in bringing ComEd’s rate design in line with its costs is to properly 
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align the fixed and variable portions of ComEd’s delivery rates with the fixed and variable costs 

ComEd incurs to provide delivery service.”  PO at 218.  As the Proposed Order recognizes, “it is 

when customers respond to rates that do not accurately reflect cost causation, that inefficiency 

results and society suffers.”  Id. at 217.  

Given the correct analysis and findings, ComEd is puzzled by the Proposed Order’s 

decision to implement only a 50% SFV.  Clearly, the Proposed Order’s analysis justifies a more 

rapid implementation of an SFV rate structure for all delivery costs.  In the Ameren and Nicor 

Gas cases the Commission implemented an 80% SFV structure without delay.  The Ameren 

decision was affirmed by the Appellate Court, Fourth District, No. 4-08-0895.  By contrast, 

ComEd proposed to implement a 60% SFV now, a 70% SFV next year, and an 80% SFV in two 

years.  This phase-in allows for gradualism and addresses concerns of potential rate shock.   

In ComEd’s case, ComEd Ex. 46.3 shows that the fixed costs of serving the residential 

and Watt-Hour nonresidential classes total $1,287,072,946, which, out of the total costs of 

serving these classes at $1,323,200,965, equals 97.27%.32  Moreover, while Dr. Hemphill 

testified that ComEd currently recovers 37% of the distribution revenue it receives in serving 

residential customers through the application of fixed charges, a chart in his Direct Testimony 

shows that this number varies among the four residential classes, with multi family customers 

without electric space heat at 50% of distribution revenue from that class being recovered 

through fixed charges.  See Hemphill Dir., ComEd Ex. 14.0 Rev., 11:231.  Thus, for these 

customers, a 50% SFV, as called for in the Proposed Order, does not represent any movement 

                                                 
32 These numbers are derived from ComEd Ex. 46.3 as follows:  $1,287,072,946 is the result of adding 

$974,564,191 for Single Family plus $285,150,392 for Multi-Family plus $27,358,363 for Watt-Hour; and 
$1,323,200.965 is the result of adding $1,002,374,462 for Single Family plus $292,800,192 for Multi-Family plus 
$28,026,311 for Watt-Hour. 
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toward increasing the recovery of fixed costs through fixed charges, which the analysis argues is 

desirable.    

For the Watt-Hour Delivery Class, the Alternative Exemplar Rate Design in ComEd Ex. 

73.3, which the Proposed Order adopts for rate design purposes, shows that, without SFV, the 

revenues from the application of the customer charge and standard metering service charge 

would be $13,783,319 and $3,155,777, respectively.  The sum of these two amounts is 

$16,939,096, which is the amount of revenue that would be recovered through the application of 

fixed charges.  Dividing this $16,939,096 by the total revenue recovered from the Watt-Hour 

Delivery Class, which is $27,760,650, shows that ComEd would recover 61% of its total delivery 

costs attributable to the Watt-Hour Delivery Class through fixed charges without the SFV rate 

design.  ComEd Ex 73.3 at page 2, ECOSS-Based Revenue Section Column D Revenue and 

Column E Total Revenue.  For this delivery class, the 50% SFV approved in the Proposed Order 

represents a step backward, and movement away from more accurate pricing.  

As mentioned previously, ComEd proposed to recover 60%, 70%, and finally 80% of its 

delivery service costs attributable to residential and watt-hour customers through the application 

of fixed charges in the first year, second year, and thereafter, respectively.   These percentages 

would apply to all costs, not just fixed costs.  However, as adopted in the Proposed Order, the 

50% SFV rate design appears to only apply to fixed costs, not to total delivery costs.  The 

Proposed Order offers no justification for this departure from ComEd’s proposal.  Worse, the 

statement, “the Commission concludes that the use of volumetric charges be reduced so that they 

recover 50% of fixed delivery service costs,” (id. at 218) excludes recovery of variable costs 

from the volumetric rate, which is clearly an error.  Even if, arguendo, the Commission were to 

conclude that SFV should apply only to fixed costs (which the Commission should not), then the 
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volumetric portion of the rates must recover a share of fixed costs and all variable costs.  

ComEd’s proposal to apply SFV fixed charges to total costs should be adopted.  

Finally, in the Analysis and Conclusions section on NRDC’s decoupling proposal, the 

Proposed Order states:  “The Commission finds that the decoupling proposal is less favorable to 

the customers and has the potential of leading to higher rates.”  PO at 231.  ComEd interprets the 

statement as comparing the NRDC’s decoupling proposal to ComEd’s SFV proposal.  While 

ComEd witness Dr. Hemphill explained why ComEd finds SFV to be preferable to NRDC’s 

decoupling proposal (Hemphill Rate Design Reb., ComEd Ex. 46.0, 23:531-24:537), ComEd can 

find no credible evidence in the record demonstrating that NRDC’s decoupling proposal has the 

potential to result in higher rates.  Indeed, as NRDC witness Cavanagh described the NRDC 

proposal, it would be revenue neutral.  See Cavanagh Dir., NRDC Ex. 2.0, 15:295-312.  

ComEd offers revised language addressing SFV and decoupling in Exception Nos. 51 

and 52. 

4. Class Definitions 

a. Residential Rate Classes 

Based on the evidence contained in the record, ComEd has clearly made a factual 

showing in support of its proposal to reduce the number of residential delivery classes from four 

to two and thereby eliminate the distinction in distribution rates between electric space heating 

customers and non-electric space heating customers.  Alongi Dir., ComEd Ex. 16.0 3rd Rev. at 

16-17; Alongi Rate Design Reb., ComEd Ex. 49.0 Rev. at 12; ComEd Init. Br. at 140-41.  

Similarly, Staff witness Boggs offered factual evidence in support of ComEd’s position.  Boggs 

Dir., Staff Ex.  13.0 at 30-32.  The Proposed Order ignores the evidence and needlessly chides 

ComEd’s witness who presented ComEd’s proposal.   
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Mr. Alongi testified that based on the grandfathered status of the electric space heating 

class, ComEd was for billing purposes effectively required to “police” its customers’ use of 

electricity.  Alongi Dir., ComEd Ex. 16.0 3rd Rev. at 16-17.  While the word “police” may have 

inartfully suggested use of obtrusive tactics, the fact remains that ComEd’s current tariff 

distinction between space heating and nonspace heating residential customers necessarily 

involves ComEd in the assessment of its customers’ usage of electricity.   

The Proposed Order also overlooks that under Rider PE, electric space heat supply 

charges are not applicable to any customer in a residential abode with electric space heat that 

either was built on or after January 2, 2007, or had electric space heating facilities installed for 

the first time on or after January 2, 2007.  Instead of eliminating this end-use distinction outright 

in its Order in Docket No. 05-0159, because electric space heat customers were being provided 

with a significant subsidy, the Commission provided for a gradual movement toward cost-based 

rates for customers with electric space heat.  The Commission’s ruling in Docket No. 05-0159 

was consistent with its rulings over many years to phase-out end-use rates for governmental 

buildings (Docket No. 82-0026, Order at 77), schools (id.), nonresidential electric space heating 

(Docket No. 05-0597, Order at 218), pumping and sewage treatment facilities (Docket No. 05-

0597, Order at 253), and residential and nonresidential electric water heating (Docket No. 83-

0537, Order at 43-44).  ComEd’s proposal is consistent with the Commission’s practice.  The 

Proposed Order notes that AG/CUB Rubin witness has raised concerns regarding the impact of 

this change on multi-family residential customers.  PO at 235.  ComEd disagrees with the 

conclusion reached in the Proposed Order with respect to the consolidation of the residential 

delivery classes but will not object to it. 
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In this same section of the Proposed Order, the Commission addresses Staff’s proposal 

for a proceeding under Section 9-250 to address supply rate issues relating to residential 

customers.  PO at 235.  ComEd does not object to the Proposed Order’s conclusion that adopts 

Staff’s proposal.  However, there is no logical reason to expand that proceeding to address 

delivery service matters, as the Proposed Order proposes.  ComEd urges the Commission to 

avoid encumbering that limited 9-250 proceeding with delivery service issues that may or may 

not arise in the future and that are unlikely to be resolvable on a consensual basis.  Moreover, the 

language in the Proposed Order that prescribes the form, manner, and method of the 

contemplated proceeding under 9-250 should be omitted with those matters deferred to the ALJ 

assigned to that docket and the parties that participate in it.  Furthermore, the Section 9-250 

proceeding should not be used as a “catch all” docket to address any and all issues that have not 

been appropriately adjudicated in the rate case as contemplated in the Proposed Order.  Finally, 

as noted in the Overview section above, ComEd takes exception to any linkage between the 

completion of that docket and the filing of ComEd’s next delivery service rate case that would 

act as an improper barrier to the filing of a rate case in the future. 

ComEd has provided appropriate alternative language addressing these issues in 

Exception Nos. 53 and 54.  

b. New Primary Voltage Delivery Class vs. Primary Subclass 
Charges 

The Proposed Order concludes that ComEd’s Alternative Exemplar Rate Design, as 

substantiated with its alternative exemplar ECOSS, comports with the RDI Order.  PO at 241-42.  

The Proposed Order incorrectly asserts that ComEd’s Alternative Exemplar ECOSS does not 

conform in “other ways” with the RDI Order but fails to identify any specific deficiencies in that 

regard.  Id.   
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The Proposed Order also incorrectly states that ComEd proposed to consolidate all of the 

customers in the Small Load, Medium Load, Large Load, Very Large Load and Extra Large 

Load Delivery Classes.  Id.  ComEd proposed a new Primary Voltage (PV) Delivery class, which 

would consist of a subset of customers from the Small Load, Medium Load, Large Load, Very 

Large Load and Extra Large Load delivery classes that take service at a primary voltage (i.e., 

4kV, 12kV, or 34kV) because those customers receive similar on-property distribution facilities.  

Alongi Rate Design Sur., ComEd Ex. 73.0 2nd Rev., 25:540-26:567.      

In addition to adopting ComEd’s Alternative Exemplar Rate Design and the associated 

ECOSS, the Proposed Order also states that it adopts the IIEC’s ECOSS as the cost of service 

study, inaccurately declaring that no party has asserted that the IIEC’s ECOSS is not accurate or 

is otherwise deficient.  PO at 241-42.  However, ComEd specifically identified various 

deficiencies with the IIEC’s ECOSS, including that (a) IIEC’s failure to identify customers that 

do not require a ComEd provided transformation and appropriately not charge such customers 

for transformers that they do not require is in conflict with the RDI Order (RDI Order at 39),  (b) 

the IIEC’s ECOSS employs NCP instead of CP as required by this Commission, and (c) the 

IIEC’s ECOSS improperly allocates costs associated with the Illinois Electricity Distribution Tax 

because it does not allocate these costs on the basis of kilowatt-hours.  See Alongi Rate Design 

Sur., ComEd Ex. 73.0 2nd Rev. at 26-27; Garcia Reb., ComEd Ex. 50.0 at 5-6; Garcia Sur., 

ComEd Ex. 74.0 at 3; Heintz Reb., ComEd Ex. 51.0 at 6-9.  Moreover, the Proposed Order 

specifically notes that IIEC’s arguments with respect to line transformers and single phase 

primary lines fail (PO at 163) and that the IIEC’s use of the NCP allocator is inappropriate for 

use in the ECOSS (id. at 188), both of which are reflected in the IIEC’s ECOSS.    
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ComEd has provided appropriate alternative language addressing these issues in 

Exception Nos. 55 and 56. 

5. Movement towards ECOSS Rates 

a. The Railroad Class 

ComEd agrees with the conclusions reached in the Proposed Order addressing this issue.  

However, the Proposed Order contains a statement about the Commercial Group’s position that 

is unnecessary to the ultimate conclusion on this issue.  Accordingly, ComEd has provided 

appropriate alternative language deleting that statement and otherwise refining the Commission’s 

Analysis and Conclusions on this issue in Exception No. 57. 

b. Extra Large Load and High Voltage Customers 

ComEd agrees with the conclusions reached in the Proposed Order but recommends that 

the Analysis and Conclusions in this section be clarified as reflected in the alternative language 

in Exception No. 58. 

c. The Revenue Shortfall 

Although the Proposed Order rejects Staff’s proposal to move further towards ECOSS 

rates, it also adopts Staff’s proposal to “lower” the subsidy responsibility of certain customer 

classes.  PO at 250.  These positions in the Proposed Order are in conflict.  Accordingly, ComEd 

has provided language to remedy this conflict in the Proposed Order’s Analysis and Conclusions 

on this issue in Exception No. 59. 

6. Dusk to Dawn Street Lighting 

While ComEd maintains its position that the Chicago Method unfairly and illogically 

reallocates costs, ComEd refrains from objecting to the ultimate conclusion reached in the 

Proposed Order to adopt the Chicago Method.  Proposed Order at 264-65.  Although ComEd 
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does not object to the Commission’s conclusion on this issue, ComEd offers several revisions in 

Exception No. 60 to the Commission’s analysis, including the statement that the Commission’s 

current adoption is not to be construed as a precedent mandating the use of the Chicago Method 

for future cost allocation.  

7. Distribution Loss Factors 

ComEd takes exception to the Proposed Order’s directive to ComEd to re-file its tariffs to 

reflect updated distribution loss factors (“DLFs”) while at the same time rejecting ComEd’s 

proposal to “file an updated cost of service study, and provide many other items.”  PO at 276.  

When agreeing to file a tariff revision to reflect updated distribution loss factors, ComEd 

specifically requested Commission authorization to update its class load study, which would then 

be reflected in an updated ECOSS and changes to delivery charges, to file revisions of other 

charges (such as Purchased Electricity Charges) for informational purposes that are affected by 

changes in distribution and/or transmission loss factors, and to apply the revised charges affected 

by such updates in DLFs in the next monthly billing period after such revised tariffs and 

information sheets become effective.  ComEd Init. Br. at 150-51.  If ComEd is required to file 

updated DLFs in Rate RDS without making changes to other charges affected by those revised 

DLFs, ComEd would be out of compliance with its own tariffs because the formulas set forth for 

computing certain other charges in ComEd’s tariffs refer specifically to the DLFs listed in Rate 

RDS.  For example, the formula in Rider PE - Purchased Electricity (Rider PE) to compute 

ComEd’s Purchased Electricity Charges includes DLFs.  Accordingly, the Proposed Order 

should be modified as reflected in Exception No. 61 to permit ComEd to also update the 

Purchased Electricity Charges and other charges affected by a change in DLFs, including 

Distribution Facilities Charges (DFCs). 
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8. General Terms and Conditions 

a. Limitation of Liability Language 

ComEd proposed to add specific Limitation of Liability language to the Nature of Service 

portion of the General Terms and Conditions.  ComEd takes exception to the Proposed Order’s 

conclusion that its proffered language is contrary to public policy and in any way ignores the 

Act.  PO at 285-86.   

The purpose of ComEd’s proposed modification was to incorporate limitation of liability 

language that is uniform with the other Illinois utilities; nothing more and nothing less.  ComEd 

Init. Br. at 153-54; ComEd Reply Br. at 152-53.  In fact, ComEd’s proposed language was 

modeled on the corresponding provisions of the other Illinois utilities while maintaining ComEd 

terminology and tariff structure.  Id.  Importantly, Staff supports ComEd’s proposal to achieve 

uniformity with other Illinois utilities.  Harden Dir., Staff Ex. 11.0, 42:878-43:890. 

ComEd’s proposed modification ensures consistency as it applies universally to retail 

customers, applicants for electric service, RESs, MSPs, and other entities with which ComEd 

interacts.  Alongi Dir., ComEd Ex. 16.0 3rd Rev., 42:786-88; ComEd Init. Br. at 154.  Moreover, 

the limitations apply only to parties that have some connection between the claimed liability and 

ComEd’s provision of electricity to the party; the provision is inapplicable to non-service 

liability matters, such as a bystander whose injury and damages were unconnected to the 

provision of electrical service.  Alongi Rate Design Reb., ComEd Ex. 49.0 Rev., 53:1204-08.  

ComEd offers revised language regarding this issue in Exception No. 62.  

VI. REVENUE ISSUES 

A. Late Payment Charge Revenues 

The Proposed Order (at 289-290) rejects Staff’s and ComEd’s testimony and arguments 

that only the $11.1 million of jurisdictional (delivery services) late payment charges revenues 
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should be included in calculating ComEd’s revenue requirement, and instead recommends that, 

in addition, the $13.986 million of non-jurisdictional  late payment charges revenues also should 

be included.  The Proposed Order errs in approving addition of the non-jurisdictional portion.33 

ComEd incorporates here its argument in Section II.G of this Brief on Exceptions 

regarding non-jurisdictional customer deposits.  The grounds for excluding non-delivery services 

customer deposits from the calculation of ComEd’s delivery services rates apply here as well. 

The Proposed Order (at 289) indicates that no party has provided a legal basis for 

“ignoring” the non-delivery services late payment charges revenues, but that is incorrect.  

ComEd’s Reply Brief (at 156) on this issue expressly incorporated its arguments in 

Section IV.C.7 of its Reply Brief.  That included, among other things (at 71-72), the following 

paragraph citing Section 16-108(c) of the Act, 220 ILCS 5/16-108(c):  

As explained in ComEd’s Initial Brief, AG/CUB witness Mr. Brosch and Staff 
witness Mr. Tolsdorf incorrectly seek to treat the delivery services rate as a 
residual or catch-all rate for revenue or cost components not assigned or collected 
elsewhere.  ComEd Init. Br. at 51.  Under this theory, however, ComEd should 
also be able to charge every single dollar it spends to either transmission or 
distribution, and all costs that are not affirmatively and explicitly assigned to 
transmission would properly be assigned to distribution.  No party contends that 
this would be an appropriate treatment of rate base and operating expense cost 
components, and it is likewise not an appropriate treatment of revenue 
components such as customer deposits.  Houtsma Reb., ComEd Ex. 29.0. 37:796-
38:806; Houtsma Sur., ComEd Ex. 55.0 2nd Rev., 27:569-82; see also 220 ILCS 
5/16-108(c) (“Charges for delivery services shall …  recover the costs of 
providing delivery services through its charges to its delivery services 
customers….”) (emphasis added). 

The Proposed Order’s reasoning on late payment charges revenues is inconsistent with 

the many instances in which the Commission, in delivery services rate cases, has excluded 

various costs from a delivery services revenue requirement as non-jurisdictional (non-delivery 

                                                 
33  Although the non-jurisdictional portion should not be added, in the event that the Commission were to 

conclude otherwise, ComEd notes that it appears that Appendix A, notwithstanding the Proposed Order’s finding, 
did not make this adjustment. 
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services), on functionalization grounds, without indicating that whether the costs are recovered 

through any non-delivery services rates is a factor in the exclusion.  E.g., Commonwealth Edison 

Co., Docket No. 99-0117, p. 11 (Order Aug, 27, 1999). 

The Proposed Order (at 104) itself recommends exclusion of legal fees that it finds 

should be functionalized to supply.  

The Proposed Order (at 289) equates non-delivery services revenues with state and local 

taxes and energy efficiency costs, stating in part: “Yet, it cannot be said that ComEd’s energy 

efficiency program, or state and local taxes are non-jurisdictional.”  That is incorrect. ComEd 

excludes its non-jurisdictional (non-delivery services) taxes from the expenses in its revenue 

requirement, and does so without regard to any calculation of whether they are recovered 

through non-delivery services rates.  E.g., ComEd Ex. 6.1, Sched. A-5, lines 14, 19-22.34 

AG/CUB and the Proposed Order do not appear to cite any case where energy efficiency costs 

were determined by the Commission to be non-jurisdictional but nonetheless were included in 

the calculation of delivery services rates.  The Commission has in fact found energy efficiency 

costs to be non-jurisdictional in some delivery services rate cases, and, when it has done so, 

those costs have been excluded from the calculation of delivery services rates.  E.g., Illinois 

Power Co., Docket Nos. 99-0120; 99-0134, 1999 Ill. PUC LEXIS 648, *92-93 (Order Aug. 25. 

1999).35 

                                                 
34  Neither Staff nor any party contends in this Docket that basic costs of business of being a corporation or 

delivery services provider, such as paying taxes, paying amounts necessary to maintain corporate status, or 
complying with environmental law mandates, should be excluded from the delivery services revenue requirement.  
The Commission and the courts previously have rejected claims that such basic costs of doing business should be 
excluded from base rates.  See, e.g., Commonwealth Edison Company, ICC Docket No. 01-0423, p. 105 (Order 
March 28, 2003); Citizens Util. Bd. v. Illinois Commerce Comm’n, 166 Ill. 2d 111 (1995). 

35  ComEd is not making a point about, or taking a position here on, the correct functionalization of energy 
efficiency costs . 
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The Proposed Order (at p. 289, 290) also erroneously refers to late payment charges as 

“profits”.  These charges are imposed to offset the very real carrying costs that ComEd incurs 

when customers pay their bills and as such do not represent a source of profit to ComEd.   

ComEd’s Exception No. 63 includes appropriate language. 

B. New Business Revenue Credit 

ComEd is not submitting an Exception to this subsection, but ComEd notes that, if the 

Commission accepts, in whole or in part, ComEd’s earlier Exception Nos. 1 and 2 to the 

Proposed Order’s adjustment to ComEd’s pro forma capital additions, then the new business 

revenue credit adjustment figure appearing in Appendix A, p. 2, col. (h), needs to be reviewed to 

determine whether it needs to be eliminated, reduced, or left as is. 

C. UUFR 

Consistent with the evidence in this proceeding that ComEd is providing highly reliable 

service and would be placed in the position of not being able to proceed with other projects 

deemed to be of higher priority if compelled to undertake the UUFR program without a cost 

recovery mechanism to allow ComEd to raise additional capital for these additional costs, the 

Proposed Order correctly “decline[s] to require ComEd to move forward with [the Urban 

Underground Facilities Reinvestment (“UUFR”)] program on an un-funded basis.”  PO at 297.  

However, the Proposed Order contains some statements that are either inaccurate or capable of 

being misconstrued, and issues a directive for future action that should be modified to be more 

focused and consistent with the evidence. 

First, the Proposed Order contains the following statements in its analysis and 

conclusions for this issue: 

ComEd avers that, if it were to proceed with this $50 million program, it would 
have to make significant cutbacks in other area.  This is due to ComEd’s decision 
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to use a historic test year.  The expenditures on this program would not occur 
during that test year period. 

PO at 297.  It is correct that ComEd would be forced to make cutbacks in other investments if 

ordered to undertake specific investments without additional cost recovery for those investments, 

and it is also correct that the UUFR program expenditures would occur outside of the 2009 

historical test year selected for this docket.  However, it is incorrect and goes beyond the record 

in this proceeding to state that this result is due to ComEd’s decision to use an historic test year.  

Future test years must “end[] no later than 24 months after the date new tariffs are filed.”  83 Ill. 

Adm. Code § 287.20(b).  There is no evidence that a future test year would be capable of 

including the full costs of an 18-month UUFR program even under the longest timeframe 

allowed under the Commission’s rules.  Moreover, one could just as easily conclude that the 

reason costs are not recovered here is that Staff did not propose a cost recovery mechanism to 

coincide with its proposal to mandate that additional work be performed.  Accordingly, this 

portion of the Proposed Order should be revised to be presented in more neutral terms in 

accordance with ComEd’s Exception No. 64. 

Second, the Proposed Order decides to address the concerns raised by Staff by directing 

that “workshops shall be conducted for the purpose of developing proactive methods of 

identifying problems with underground mainline feeder cables, with ComEd to report to this 

Commission within nine months from the date of issuance of a final Order in this docket.”  PO at 

297.  ComEd is not opposed to meeting with Staff to attempt to reach a mutually agreeable 

method of identifying problems with underground feeder cables.  However, there is no particular 

reason for these meetings to be “workshops” as only Staff and ComEd have addressed these 

issues.  Further, any directive should acknowledge the competing concerns expressed by Staff 

and ComEd and contemplate that Staff and ComEd may or may not reach a mutually agreeable 
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method of identifying problems with underground feeder cables.  If no agreement can be 

reached, then a report should be submitted to the Commission by Staff and the Commission can 

consider whether and how to further proceed at that time.  Accordingly, the Proposed Order 

should be revised consistent with the foregoing in accordance with ComEd’s Exception No. 64. 

D. Timely Meter Reading 

The Proposed Order (at 298) would direct ComEd: 

(1) to “develop and implement an improved personnel policy that addresses timely 
meter reading and unsealed meters.  This policy shall include periodic internal 
audits of its meter-reading personnel.”; 

(2) “develop a policy that documents, in writing, to the customer and ComEd, the 
instances in which, access to the meter was not obtained and the circumstances 
regarding lack of access to the meter.”; and 

(3) to “report to this Commission regarding its implementation of this policy within 
six months from the date upon which a final Order issues in this docket”. 

None of these three directives, as such, was proposed by any Staff or intervenor witness, so 

ComEd did not have the opportunity to present evidence regarding these directives.  ComEd 

respectfully submits that, as to the portions of the directives it opposes, they should not be 

adopted in this circumstance, both because the Commission’s decision must be supported by and 

based exclusively on the evidence in the record,36 and because ComEd has not had due process 

because it has not had sufficient notice and opportunity to be heard.37 

The first directive should be adopted, if at all, only as to meter reading and not as to 

unsealed meters.  The economic downturn has increased meter access issues, but ComEd already 

is working to improve its performance on the subject of unread meters and estimated bills, 

                                                 
36  220 ILCS 5/10-103, 10-201(e)(iv)(A); Citizens Util. Bd. v. Illinois Commerce Comm’n, 166 Ill. 2d 111, 

120-121, 131 (1995); Business and Prof’l People for the Pub. Interest v. Illinois Commerce Comm’n, 136 Ill. 2d 
192, 204, 227, 234, 240 (1989). 

37  E.g., Quantum Pipeline Co. v. Illinois Commerce Comm’n, 304 Ill. App. 3d (3d Dist. 1999) (ICC 
violated due process by failing to provide adequate notice). 
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including, among other things, working on ways to increase timely access to meters in 

commercial buildings and working on information technology improvements.  Marquez Reb., 

ComEd Ex. 36.0, 26:579-596, 27:604-620; Marquez Sur., ComEd Ex. 61.0, 12:278 – 13:288.  

Accordingly, ComEd is willing to develop an improved policy regarding meter reading and to 

conduct periodic audits.  As to unsealed meters, however, ComEd respectfully submits that 

circumstances vary greatly and it has an appropriate policy in place that allows its personnel to 

exercise judgment in a manner that reflects the employee safety, public health, cost, and other 

concerns that may be implicated by unsealed meters and sealing meters in any given instance.  

See Marquez Reb., ComEd Ex. 36.0, 25:560-578; Marquez Sur., ComEd Ex. 61.0, 12:263-272.  

While ComEd understands that Staff has expressed concern on this subject, there is no evidence 

in the record that would support requiring ComEd to adopt a policy that is less flexible in light of 

the complexity of the situations and concerns. 

The second directive should not be adopted.  The proposed requirement is not found in 83 

Ill. Adm. Code Part 280, and it would significantly increase ComEd’s costs, which ultimately 

would inure to the detriment of customers.  ComEd is taking appropriate steps, and working on 

improvements, regarding notification of customers in failure to read situations.  See Marquez 

Reb., ComEd Ex. 36.0, 26:589-596; Marquez Sur., ComEd Ex. 61.0, 12:281-288.  However, 

ComEd has approximately 3.8 million customers.  Marquez Dir., ComEd Ex. 10.0, 5:98-104.  If 

just 1% of its customer’s meters were not read in one month, and the policy applied to all non-

read situations (regardless of whether the cause was an access issue), and each customer had to 

receive a letter with a 44 cent stamp (the Proposed Order refer sot documentation to the customer 

“in writing”), that would be a cost of $167,200 per month, just for the stamp.  That is a simplistic 
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hypothetical and calculation, but, because the issue was not raised by any witness, ComEd did 

not have the opportunity to address it with evidence.  

The third directive should be adopted but, given the above, would be limited to the 

modified version of the first directive.  ComEd does not oppose providing a report on the 

subjects of meter reading (and estimated bills) to the Commission in six months, and is willing to 

work with Staff and interested intervenors in defining the scope of the report.  ComEd also notes 

that, while it understands concern has been expressed by RESs as to the preceding period, all 

accounts with a 100kW or more of load (which includes most RES customers) have been read at 

greater than 95% per month since August 2010, which is in line with historical rates, and are 

expected to be read at or above 95% in 2011.  Marquez Sur., ComEd Ex. 61.0, 13:291-294.  

ComEd also is working on process improvements and additional resources relating to delayed 

bills.  Id. at 13:296-300. 

ComEd’s Exception No. 65 contains appropriate language. 

VII. TECHNICAL AND CONFORMING CORRECTIONS 

The Proposed Order’s reference (at 189) to “Section IV C 3 (e)” should be “Section III C 

3 (e)”. 

The Revenues section of the Proposed Order has no heading number, but ComEd 

believes that to be a typographical error and that major heading “VIII.” is intended.  Then, 

ComEd believes that the items listed as “H”, “I”, “J”, “K””, and “L”, are intended to be “A”, 

“B”, “C”, “D”, and “E.” 

The Proposed Order’s Analysis and Conclusions (at 88-89) under Pension Costs – 

Recovery of Actuarially-Determined 2010 Pension and OPEB Costs (Uncontested between 
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Company and Staff) repeats the same two paragraphs.  The deletion of the duplicative 

paragraphs is reflected in Exception No. 21. 

The Proposed Order’s Analysis and Conclusions (at 188) under NCP vs. CP should be 

corrected to reference a Final Order date in the Rate Design Investigation docket of April 21, 

2010 as reflected in Exception No. 42.  

Similar to ComEd’s position and Exception No. 9 regarding the Rate Base (Total) 

figures, the total operating expense figures (Proposed Order at 113-114) and the revenue 

requirement-related figures in the Findings and Ordering Paragraphs (id. at 299) and Appendix A 

should be revised to reflect ComEd’s arguments herein and the associated Exceptions, including 

application of recent tax law changes in a manner consistent with the methods shown in Staff 

Cross Ex. 15.  In addition, in certain instances in this Brief on Exceptions, ComEd has noted that 

corrections should be made to figures in the Proposed Order and/or Appendix A.  Those 

corrections should be made to the extent applicable in the final Order.   

Findings and Ordering Paragraph (8) (Proposed Order at 300) contains incorrect figures 

relating to the original cost determination.  The correct figures are found in the fourth paragraph 

of Section III.A of the Proposed Order (at 11), as reflected in Exception No. 66. 

Findings and Ordering Paragraphs (7) and  (11) (Proposed Order at 300), for the 

approved base rate revenues amount to be recovered through the tariff sheets, incorrectly use the 

figure from Appendix A, p. 1, col. (i).  The figure that should be used is that figure less the 

approved Other Revenues amount.  Thus, the figure that should be used is the figure on 

Appendix A, p. 1, line 5, col. (i), when Appendix A has been recalculated and corrected as 

discussed above.   
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VIII. CONCLUSION 

WHEREFORE, for the reasons set forth herein, ComEd respectfully requests that the 

Proposed Order be modified as set forth in the ComEd’s Exceptions and, as modified, be adopted 

by the Commission.  Pursuant to Section 9-201(c) of the PUA, ComEd also requests oral 

argument on those issues on which the Commission believes such argument would be beneficial 

to its deliberation and decision. 
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Attachment 138 

Function Category ITN ITN Name Blanket
-Unique 

Disallowed 
>$0.5M  

Distribution Cap 
Ovheads 

35253 35253-Capitalized Overheads-A&G-
CapEx 

Blanket 9,429,351 

Distribution Cap 
Ovheads 

45933 45933-Capitalized Overheads-
Distribution-CapEx 

Blanket 7,543,478 

Distribution Capacity 
Expansion 

11606 11606: Direct Support: Cap Exp: ComEd: 
Electric 

Unique 1,492,326 

Distribution Capacity 
Expansion 

14235 14235: TDC570 Elgin - Relieve conduit 
thermal load 

Unique 1,603,090 

Distribution Capacity 
Expansion 

16542 16542 Projects between $100k & $5M 
(2009-2015) 

Unique 5,226,814 

Distribution Capacity 
Expansion 

23622 23622 - Dearborn 12kV Feeder Ties Unique 8,851,825 

Distribution Capacity 
Expansion 

24142 24142: CE Distrib Transformers-Capacity 
Expansion 

Blanket 706,704 

Distribution Capacity 
Expansion 

29335 29335 Cap Exp Baseline Work Bucket 
(2009-2014) 

Blanket 5,377,511 

Distribution Capacity 
Expansion 

32111 32111: Install Distribution Capacitors Unique 500,096 

Distribution Capacity 
Expansion 

45265 45265 - 7P091000 Eliminate Low Voltage 
on L10762 and L13934 

Unique 952,096 

Distribution Capacity 
Expansion 

45276 45276: 1P100001 Repl 33MVA w/40MVA 
TSS114-2 

Unique 2,998,470 

Distribution Capacity 
Expansion 

45673 45673 PD 6P110401 Westmont Unique 719,849 

Distribution Corrective 
Maintenanc
e 

5084 5084: CE-Replace Reject Dist Poles Blanket 653,171 

Distribution Corrective 
Maintenanc
e 

5346 5346: CE-Distrib Transformers-Corrective 
Maint 

Blanket 6,992,032 

                                                 
38 Source:  ComEd Ex. 55.2, Workpaper WPB-2.1a, Support (January 3, 2011 REVISED) (Disallowed 

>$500K column is total of columns labeled “Q1 2011 Projected In Service” and “Q1 2011 Projected In Service” for 
identified ITNs. 
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Function Category ITN ITN Name Blanket
-Unique 

Disallowed 
>$0.5M  

Distribution Corrective 
Maintenanc
e 

10622 10622: CE-Overhead Distribution Defect 
Repairs 

Blanket 15,959,109 

Distribution Corrective 
Maintenanc
e 

10623 10623: CE-Dist Cable Fault Repair Blanket 6,369,940 

Distribution Corrective 
Maintenanc
e 

10628 10628: CE-Storm Restoration Unique 9,542,327 

Distribution Corrective 
Maintenanc
e 

11607 11607: Direct Support: Cor Maint: 
ComEd: Electric 

Unique 932,809 

Distribution Corrective 
Maintenanc
e 

17182 17182:CE-Line Clearance Backlog 
Mitigation for LRP 

Blanket 909,505 

Distribution Corrective 
Maintenanc
e 

20543 20543: CE-Dist Emergency Cable Fault 
Replacement 

Blanket 25,434,600 

Distribution Corrective 
Maintenanc
e 

29102 29102 - COMED Substation CM - 
CAPITAL-D 

Unique 5,616,630 

Distribution Corrective 
Maintenanc
e 

29204 29204 Repair of UGHVD CM's Blanket 656,141 

Distribution Corrective 
Maintenanc
e 

30422 30422: CE-Overhead Non-Emergent 
CM's 

Blanket 9,695,047 

Distribution Corrective 
Maintenanc
e 

36638 36638: Replace 12kv joints in substations Blanket 731,973 

Distribution Corrective 
Maintenanc
e 

45018 45018: Transformer Recovery Blanket 999,102 

Distribution Corrective 
Maintenanc
e 

45676 45676: Aurora Secondary Cable 
Replacement Project - Stolp Island 

Unique 681,764 

Distribution Facility 
Relocation 

5363 5363: Lower Wacker Drive Rebuild Unique 15,736,261 
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Function Category ITN ITN Name Blanket
-Unique 

Disallowed 
>$0.5M  

Distribution Facility 
Relocation 

11610 11610: Direct Support: Fac Reloc: 
ComEd: Electric 

Unique 2,336,439 

Distribution Facility 
Relocation 

19262 19262: ComEd Facility Relocation 
Baseline Work 

Blanket 5,889,209 

Distribution Facility 
Relocation 

19742 19742: ComEd FR Projects >$100K 
Regionally Managed 

Unique 11,060,912 

Distribution Facility 
Relocation 

42696 42696: O/U-Vill of Orland Pk LaGrange 
Rd & 143rd 

Unique 1,326,153 

Distribution Facility 
Relocation 

45025 45025:  IL RT53 Elgin O'Hare Expy to 
Army Trail Rd 

Unique 639,595 

Distribution Facility 
Relocation 

45111 45111: IDOT IL RT 62 IL RT 53 to 
Arlington Heights Road Street Lighting 
Project 

Unique 1,969,478 

Distribution Facility 
Relocation 

45461 45461: IDOT IL RT22 E/O I-94 to W/O 
US RT41 

Unique 630,038 

Distribution New 
Business 

11612 11612: AFUDC: ComEd: New Bus: 
Electric 

Unique 846,586 

Distribution New 
Business 

34034 34034: 215 E Chicago - Childrens 
Memorial Hospital 

Unique 843,570 

Distribution New 
Business 

39959 39959: NA - 4400 N Broadway - Wilson 
Yard 

Unique 648,197 

Distribution New 
Business 

41917 41917: 118 E. Erie Unique 529,308 

Distribution New 
Business 

42157 42157: US Cellular- 115 Commerce Unique 753,339 

Distribution New 
Business 

45726 45726: Rockwell Gardens Unique 685,044 

Distribution Non-Ops 35802 35802: ComEd Cust Fld Ops F&MS New 
Business Sets 

Blanket 1,111,294 

Distribution Non-Ops 35803 35803:ComEd Cust Fld Ops F&MS 
NonPeriodic Exchange 

Blanket 567,724 

Distribution Non-Ops 35805 35805: ComEd Cust Fld Ops F&MS 
Periodic Exchange 

Blanket 528,457 

Distribution Non-Ops 35994 35994: ComEd Cust Fld Ops F&MS 
Capital Purchases 

Blanket 3,667,127 
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Function Category ITN ITN Name Blanket
-Unique 

Disallowed 
>$0.5M  

Distribution Non-Ops 36180 36180: ComEd Cust Fld Ops F&MS 
Meter Shop 

Blanket 627,786 

Distribution Non-Ops 38136 38136:  AMI Pilot Unique 4,982,084 

Distribution System 
Performanc
e 

4775 4775: D-Replace Substation Capacitors 
PCB Banks 

Unique 1,623,400 

Distribution System 
Performanc
e 

4920 4920: Replace Distribution Poor 
Performing URD Ca 

Blanket 13,927,306 

Distribution System 
Performanc
e 

4928 4928: Install Distribution Sectionalizing 
Devices 

Blanket 2,371,684 

Distribution System 
Performanc
e 

6053 6053: Defined Circuit Improvements Blanket 3,203,105 

Distribution System 
Performanc
e 

10136 10136: D-CE Replc Substa Batteries & 
Chgrs SysPerf 

Unique 502,714 

Distribution System 
Performanc
e 

11161 11161: ICC 1% Worst Performing Circuit 
Program 

Blanket 4,035,655 

Distribution System 
Performanc
e 

11609 11609: Direct Support: Sys Perf: ComEd: 
Electric 

Unique 2,365,137 

Distribution System 
Performanc
e 

29232 29232:OHHVD Wood Tension Brace 
Replacement Program 

Unique 675,435 

Distribution System 
Performanc
e 

29259 29259 - Spare Transformers >10MVA 
(HVD Class) West 

Blanket 6,935,712 

Distribution System 
Performanc
e 

30752 30752 : Regional Reliability Imprvmnts - 
Chicago 

Blanket 1,073,321 

Distribution System 
Performanc
e 

31412 31412: Direct Support Syst Perf - Relay & 
Protect 

Unique 839,897 
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Function Category ITN ITN Name Blanket
-Unique 

Disallowed 
>$0.5M  

Distribution System 
Performanc
e 

40100 40100: 4/ 12kV Mid- Circuit Reclosers Blanket 8,568,374 

Distribution System 
Performanc
e 

41279 41279 - Arc Flash Relay Upgrades Unique 1,292,622 

Distribution System 
Performanc
e 

42256 42256:  2010 Repl Dist Mainline Dir Bury 
& Conduit 

Unique 4,337,109 

Distribution System 
Performanc
e 

43678 43678:  CO2 Upgrade TDC 745 IC Air 
Rights 

Unique 666,247 

Distribution System 
Performanc
e 

45167 45167:  Midway System Improvement 
3P111000 

Unique 3,077,919 

Distribution System 
Performanc
e 

45170 45170:  Midway System Improvement 
Proj 3P111001 

Unique 3,748,124 

Distribution System 
Performanc
e 

45180 45180 CVR at Oak Park TDC505 Unique 1,789,499 

Distribution System 
Performanc
e 

45181 45181:TDC505 Oak Park Intelligent 
Substation Upgrade 

Unique 1,693,250 

Distribution System 
Performanc
e 

45785 45785:  Wrigley Field Improvement Plan Unique 749,953 

Distribution System 
Performanc
e 

45796 45796:  Focused Reliability Blanket 756,980 

Distribution System 
Performanc
e 

45997 45997: 2011 Repl Dist Mainline Dir Bury 
& Conduit 

Unique 4,950,594 

General 
Plant 

Non-Ops 36074 36074: ComEd Cust Fld Ops F&MS 
Overhead 

Blanket 1,086,905 

General 
Plant 

Non-Ops 36174 36174  OCC, OFP, CFO and Gen Coun 
and CARE (CapEx) 

Blanket 1,589,263 
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Function Category ITN ITN Name Blanket
-Unique 

Disallowed 
>$0.5M  

General 
Plant 

Non-Ops 36181 36181 - Regulatory Program 
Implementation Capital 

Blanket 596,437 

General 
Plant 

Non-Ops 36294 36294  BSC / Corp Center / Other 
(Capital) 

Blanket 4,517,821 

General 
Plant 

Non-Ops 42476 42476:  CAP Cust Bus Transf & Tech Blanket 1,703,411 

General 
Plant 

Non-Ops 45940 45940 Security Services Capital Blanket 2,215,002 

General 
Plant 

Other Ops 35498 35498: Demand Response Switch Install 
(Dept 500) 

Blanket 955,994 

General 
Plant 

Real Estate 35155 35155: Paving Unique 1,904,900 

General 
Plant 

Real Estate 35158 35158: Lighting Unique 604,480 

General 
Plant 

Real Estate 35172 35172: Other Misc. Projects Unique 4,806,550 

General 
Plant 

Real Estate 42056 42056 - Chicago Ordinance Work Unique 531,600 

General 
Plant 

Real Estate 45390 ITN 45390 RE&F IWMS project Unique 708,784 

General 
Plant 

SCADA 40357 40357: SCADA Communication 
Standardization 

Unique 1,424,707 

General 
Plant 

Tools 5494 5494: ComEd Capital Tools and Repair Blanket 2,193,449 

General 
Plant 

Vehicles 21402 21402: ComEd Fleet ITN Blanket 7,265,200 

Intangible Intangible 35896 35896 - BTW Capital Blanket 1,201,416 

Intangible Intangible 36266-
19 

36266-19EPM Upgrade 2010-2011 SW 
Ph2 

Unique 611,279 

Intangible Intangible 36266-
3 

36266-3PowerPlant All Other CAP Unique 1,747,758 

      
   Total  290,803,354 

 


