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Pursuant to Section 200.830 of the Rules of Practice of the Illinois Commerce 

Commission (“Commission” or “ICC”), the Natural Resources Defense Council, 

(“NRDC”), through its attorneys, Rowland & Moore LLP, files this Initial Brief on 

Exceptions to the Administrative Law Judges’ Proposed Order (“ALJPO”) issued April 1, 

2011.  This brief addresses two related issues:  Commonwealth Edison Company’s 

(“ComEd’s”) proposed Rider SFV and NRDC’s proposed decoupling mechanism.   

After evaluating the arguments for and against ComEd’s Rider SFV, the ALJPO 

finds that ComEd should reduce volumetric charges so that they recover 50% of fixed 

delivery service costs.  Next, in a few brief sentences, the ALJPO rejects NRDC’s 

proposed decoupling mechanism.  As shown below, these determinations are contrary to 

the evidence and are bad public policy. 

 
I. The Commission Should Reject Rider SFV and Any Rate Design That 

Increases in Fixed Charges and Reduces Variable Charges. 
 

 The ALJPO justifies its decision to increase fixed charges and decrease variable 

charges by first finding that a SFV type rate design does not reduce the incentive to 

conserve energy.  That finding is contrary to both the evidence and common sense.  The 
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ALJPO attempts to defend this finding by claiming that because the SFV rate design only 

affects delivery services rates, customers will still be faced with commodity costs, which 

vary directly with usage.  According to the ALJPO, “The customers under ComEd's 

proposal would have an incentive to conserve because they can avoid commodity costs 

associated through conservation.”  ALJPO, p. 217. 

The ALJPO is raising and then knocking down a straw man.  No one has ever 

argued that ComEd’s Rider SFV completely eliminates the incentive to conserve.  Of 

course, the existence of commodity costs will provide some incentive to conserve.  The 

real issue, however, is whether reducing variable charges and increasing fixed charges 

reduces the incentive to use energy efficiently.  The Commission Staff and several parties 

provided compelling evidence that such a shift in charges would inevitably have a 

negative impact on customers’ incentives to use energy efficiently.   

NRDC witness Mr. Ralph Cavanagh showed that increasing fixed charges will 

discourage ComEd’s customers from taking measures to use electricity efficiently, 

because they will see longer payback periods for any energy efficiency investments they 

make.  NRDC Ex. 2.0, p. 11-12.  For example, he estimated that adoption of Rider SFV 

would lengthen the payback period for an investment in 5 CFLs from approximately four 

months to approximately 6 months. A customer that chooses to install five CFLs would 

thus save $1.89 over the year, compared to $5.54 under ComEd’s current rate design.  Id., 

p. 10. 

One might be tempted to argue that this example shows that customers would still 

have an incentive to invest in more efficient fixtures under Rider SFV.  Mr. Cavanagh 

showed, however, that in the real world, this difference in payback periods is critical 
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because energy consumers are reluctant to make investments in efficiency that would 

have long term benefits.  Studies have shown that customers expect a payback period of 

only six months to three years and are demanding rates of return of 40-100% on 

investments in efficiency.  Id., p. 11-12.  The reluctance of customers to invest in cost 

effective efficiency measures is so great that Mr. Cavanagh estimated that average energy 

rates would have to rise eightfold in order to overcome the impact of the market barriers 

that block cost-effective energy efficiency investments.  Id., p. 13.    

Commission Staff witness Boggs agrees with Mr. Cavanagh’s assessment, stating 

that Rider SFV “would discourage ratepayers from conserving electricity which conflicts 

with ComEd’s stated policy and its own efforts to promote ratepayer conservation.”  He 

added:  “Furthermore, by lowering the costs for large customers, the SFV would signal 

these customers to increase their use of electricity.”  Staff Ex. 13, p. 18.  Mr. Boggs also 

cited the National Action Plan for Energy Efficiency, which stated: 

Rate forms like declining block rates and customer charges promote 
revenue stability for the utility, but they create a barrier to customer 
adoption of energy efficiency because they reduce the savings that 
customers can realize from reducing usage. In turn, electricity demand is 
more likely to increase, which could lead to long-term higher rates and 
bills where new supply is more costly than energy efficiency.  
 
Id.  p. 19, citing (National Action Plan for Energy Efficiency, page 5-2.) 

City of Chicago witness Mr. Bodmer agreed that ComEd’s Rider SFV will 

encourage the inefficient use of energy, stating: “The largest utility in the State would 

have a rate structure that is less favorable to energy conservation than any other utility 

company in the country.”  City of Chicago Ex. 1.0, p. 35. 

This Commission itself has recognized that raising fixed charges and lowering 

energy charges results in the incentive to use excessive energy.  In its Final Order in 
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Docket 07-0566, the Commission stated “The Commission agrees … that imposing costs 

on customers who use less energy is, at best, inconsistent with the General Assembly’s 

mandate that reducing energy use is a vital policy objective of the State.”1  

In summary, there is no evidence supporting the contention of the ALJPO that “a 

SFV design that more accurately reflects a consumer‘s actual costs does not impede 

conservation.”  ALJPO, p. 217.  On the contrary, increasing fixed costs and decreasing 

variable costs invariably impedes conservation.  This Commission has already said it, 

every witness addressing the topic has opined it, and the evidence demonstrates it.    

 The next fallacy adopted by the ALJPO is that increasing fixed charges and 

decreasing variable charges is somehow more reflective of costs causation.  Several 

witnesses showed that Rider SFV is based on the faulty notion that electric utilities 

should base rates on short term marginal costs.  The ALJPO rejects that evidence with the 

unsupported statement: “Finally, we do not find that a SFV proposal is attempting to 

recover short term marginal costs.  Instead, the SFV proposal is intended to recover 

additional fixed delivery costs through higher fixed delivery charges.”  ALJPO p. 217-18.  

The ALJPO’s statement that Rider SFV is not based on marginal costs is a 

simplistic statement that ignores the more complicated nature of ComEd’s proposal.  

More precisely, ComEd has essentially argued that commodity charges should be based 

on short run marginal distribution costs, which are zero.  Then, because ComEd doesn’t 

want to give away its investment in distribution, it argues that fixed charges should be 

based on its embedded distribution costs.  Such a combination of these two pricing 

principles is apparent if one takes all distribution costs out of variable charges and places 

                                                 
1   In re Commonwealth Edison Company, I.C.C. Docket 07-0566, Order at 690 

(Sep. 10, 2008). 
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them on fixed charges.  ComEd’s Rider SFV and the ALJPO decision to recover 50% of 

distribution costs from variable charges somewhat moderates the pure application of 

ComEd’s two part pricing theory, but they are still based upon it. 

NRDC witness Dr. Karl McDermott illustrates this use of two pricing standards:  

The story behind SFV is deceptively simple: distribution investment is 
largely sunk and since sunk costs do not vary with energy sales rates 
should be largely fixed. Since short-run marginal cost, under this theory, is 
assumed to be nearly zero, volumetric charges should be close to zero to 
approximate the economically efficient price. Pricing at short-run 
marginal cost would obviously discourage investment in the delivery grid, 
and therefore the investment costs are recovered through a fixed monthly 
fee. 
 
NRDC Ex. 1.0, p. 5. 
 
Dr. McDermott then showed that using short-run marginal cost of distribution to 

set rates is not the appropriate price standard: 

Utilities invest in long-term assets and are expected to invest on a 
continual basis, pricing distribution usage at zero probably sends the 
wrong signal to customers concerning the opportunity cost of utilizing the 
delivery system over time.  Moreover, if the goal is to provide consumers 
with incentives to reduce energy consumption, reducing distribution usage 
prices to zero will almost assuredly cause consumers to overuse 
distribution services thereby overusing energy services because utilities 
invest in long-term assets and are expected to invest on a continual basis.  
Therefore, pricing distribution usage at zero sends the wrong signal to 
customers concerning the opportunity cost of utilizing the delivery system 
over time.   
 
NRDC Ex. 1.0, p. 6. 
 
Other parties’ witnesses supported Dr. McDermott’s analysis.  Mr. Bodmer 

showed why the use of short run marginal costs is not an appropriate measure of setting 

ComEd’s rates.  City Ex. 1.0, p. 15-28.  AG-CUB witness Mr. Rubin agreed, stating:  

[T]here is no support among reputable public utility economists or among 
public utility commissions for setting utility rates based on short-run 
marginal costs. This notion was floated by a few economists during the 



   

6 
 

1940s and 1950s and quickly was discredited by those who understood the 
public utility industry. The essential flaw in pricing electricity distribution 
service based on short-run marginal cost is that the industry exhibits 
economies of scale (as one would expect from a natural monopoly). This 
means that the marginal cost declines as more of the product is supplied 
(at least up to some point). We see this in the price of nearly every 
component of the distribution system: installing and maintaining a 
transformer or distribution wire with twice the capacity of a smaller 
facility does not result in doubling the cost; indeed, the cost increment 
often is relatively small compared to the increase in capacity. In an 
industry that exhibits economies of scale (that is, declining marginal costs 
for at least a portion of the supply curve), setting prices equal to short-run 
marginal cost results in the firm being unable to recover its costs. In an 
industry providing an essential public service like electricity distribution, 
this is simply untenable, as it would force the utility to go out of business, 
or at least to stop replacing and maintaining its facilities. 
 
AG-CUB Ex. 6.0, p. 16-17. 

Commission Staff witness Boggs showed that ComEd’s cost analysis is wrong on 

its face because it does not reflect the fact that there is a high correlation between usage 

level and demand on the grid.  For example, under Rider SFV, a customer with low 

monthly usage would pay the same amount for fixed costs as a customer with high 

monthly usage.  Mr. Boggs showed why such pricing is wrong: 

The SFV assumes that the distribution costs they cause ComEd to incur 
would be comparable. However, a more reasonable assumption would be 
that the customer with the highest level of usage would have a larger 
demand impact on the grid system than the customer with the lowest level 
of usage. 
 
Staff Ex. 13, p. 24. 
 
He concluded that the result of a SFV rate design, which would ultimately charge 

these two customers 80% of distribution costs in a fixed charge, “would be contrary to 

cost causation principles.”  Id. 

 There is an additional cost of service implication of Rider SFV that goes beyond 

the issue of short term marginal cost pricing.  Dr. McDermott showed that the negative 
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conservation impact of Rider SFV will actually increase the total cost of service of 

energy.  If customers use more electricity under Rider SFV than they would without it, 

then society will incur external costs of the production of electric energy, such as 

emissions costs.  Such external costs are not captured in ComEd’s cost of service study.  

NRDC Ex. 1.0, p. 5.  Commission Staff witness Boggs agreed with this assessment, 

stating: 

The SFV rate design also does not take into account a significant set of 
costs associated with the provision of electricity which would include, but 
would not be limited to emissions from coal plants, climate change and 
resource depletion. Those are the environmental costs of producing power. 
The higher fixed charges under the SFV would not send ratepayers 
appropriate signals about the cause of this set of costs. 
 
Staff Ex. 13, p. 20. 
 
In summary, the ALJPO is incorrect in its analysis that Rider SFV will not 

provide a negative incentive to efficient energy use and is incorrect in its analysis that 

Rider SFV is not a faulty application of short term marginal cost pricing.  The 

Commission should therefore reject the finding in the ALJPO that fixed and variable 

charges should each recover 50% of fixed delivery service costs.   

 
II. The Commission Should Adopt NRDC’s Decoupling Proposal. 

 
As discussed above, the ALJPO recommendation to lower variable charges and 

increase fixed charges will have a detrimental impact on customers’ efficient use of 

energy.  It would reduce customers’ rewards for conserving at the very time when Illinois 

state policy and the public interest call urgently for more efficient use of electricity.  Mr. 

Cavanagh stated: “Shifting costs from high-volume to low-volume residential customers 
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is the equivalent of a regressive subsidy for increased electricity consumption.”  NRDC 

Ex. 2.0, p. 9.   

NRDC does recognize, however, that such a change in rate design has one benefit 

from the perspective of ComEd – it provides it protection from variation in electricity 

sales by making a greater percentage of its revenue stable.  NRDC therefore proposed a 

decoupling mechanism that provides ComEd with the same benefits as its proposed Rider 

SFV without providing customers with a disincentive to efficient energy use.  This is 

accomplished by decoupling ComEd’s fixed-cost revenue recovery from changes in the 

average usage of its customers.  This proposal has the added benefit of making the 

company neutral to energy efficiency measures that reduce electricity sales.  Therefore, 

adoption of decoupling would allow for increased energy efficiency in the ComEd 

territory.   

The ALJPO rejects NRDC’s decoupling proposal with only a few cursory 

statements: 

The Commission finds that the decoupling proposal is less favorable to the 
customers and has the potential of leading to higher rates.  This proposal is 
also overly complicated and has not been adopted for an electric utility in 
this state. The Commission has concluded at this time that it will not adopt 
the NRDC’s proposal of Decoupling.  With the adoption of the modified 
SFV charge, this is not necessary.  
 
ALJPO, p. 231-32. 

None of the arguments cited by the ALJPO are valid reasons for its rejection.  

Initially, NRDC notes that although ComEd prefers the adoption of Rider SFV, it 

provided testimony of its own witness supporting decoupling.  Dr. Lowry testified: 

The approaches proposed by both ComEd and NRDC are conservative, 
already used in Illinois, and unlikely to lead to overearning. Each 
approach has its pluses and minuses, as well as options for possible 
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refinement. As a matter of policy and economics, the Commission should 
feel comfortable approving one of these approaches for immediate 
implementation.  
 
ComEd Ex. 47, p. i. 
 
Thus, ComEd did not find that decoupling has the defects the ALJPO found.  In 

fact, ComEd said that this Commission should feel comfortable adopting it.  As shown 

below, each of the reasons provided by the ALJPO for rejecting decoupling is faulty. 

A. Decoupling Is Not Less Favorable to Customers and Does Not Have the 
Potential of Leading to Higher Rates.   

 
The ALJPO finds that decoupling is less favorable to customers and has the 

potential of leading to higher rates.  ALJPO, p. 231.  This argument demonstrates a 

misunderstanding of the proposal.  Decoupling is symmetrical, with the potential to 

generate both refunds and surcharges.  In fact, the evidence shows that if the decoupling 

proposal had been in effect for the past two decades, customers would have received 

refunds rather than paid surcharges because the average use per customer almost doubled 

during that period.  NRDC Ex. 2.0, p. 20. 

Additionally, refunds or surcharges would provide a moderating effect on 

customers’ annual electric expenditures in years of extreme weather.  Because NRDC’s 

proposal is based on an analysis of usage per customer, there would be refunds in those 

years when customers spend the most for electricity.  Similarly, ComEd would avoid the 

risk of under-collecting fixed costs when weather is unusually mild.  Thus, both ComEd 

and its customers would enjoy reductions in weather-related economic risks.  Put another 

way, the ALJPO may be correct that the proposal has “the potential of leading to higher 

rates” but it also has the potential to lead to lower rates – just at the time when customers 

need it the most - when they are saddled with high electric bills due to a hot summer.   
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Of course, the reason that NRDC supports the proposal is that it will take away 

the disincentive ComEd has to encourage its customers to use electricity efficiently.  If 

the result of the program is that ComEd becomes more engaged in encouraging energy 

efficiency by its customers, then reductions in their overall bills will far exceed any 

surcharges that may occur from decoupling.  Mr. Cavanagh noted that the potential 

customer benefits from accelerated energy efficiency would be “at least ten-fold greater 

than the highest possible rate increase that could occur under the NRDC decoupling 

proposal.”  Id., p. 17. 

Because it is the total bill that matters, rather than the rate per kWh, the best way 

to measure the viability of NRDC’s decoupling proposal is to examine total bills, not the 

cost per kWh.  The potential economic benefits to customers from cost-effective energy 

efficiency measures dwarf the very modest maximum annual rate increases that the 

NRDC proposal could produce.  Id.  p. 18-19.  As stated by Mr. Cavanagh:  

Bills will go down. There will be a modest increase in rates, assuming a 
sustained reduction in per-customer electricity use. I think the most 
important point to make is that bills will be going down. 
 
Tr. 1447. 
 

B. NRDC’s Decoupling Proposal is Not Overly Complicated. 

Next, the ALJPO argues that the NRDC decoupling proposal is overly 

complicated.  ALJPO, p. 231.  On the contrary, the essential elements of the proposal are 

simple: 

1. For single-family and multi-family residential electricity customers, respectively, 

the Commission would establish in this rate case an authorized per-customer 

fixed-cost revenue requirement based on the company’s authorized fixed costs of 
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distribution service to these two delivery subclasses, averaged across all 

households in each subclass.  

2. The Commission would annually compare the company’s actual recovery of these 

per-customer fixed-cost revenues (based on recorded energy sales and any 

changes in the total customer count) with its authorized level of recovery.  Excess 

balances would be refunded to customers through a rate reduction and under-

recoveries would be restored to the company through a rate increase. To minimize 

complexity and rate volatility, the annual rate adjustments will be averaged across 

and uniform for the entire residential class. 

3. Rate increases or decreases under the mechanism would be capped at 3%, with 

any unrecovered balances carried forward.  

NRDC Ex. 2.0, p. 15-16. 

ComEd provided a simple tariff in its rebuttal testimony that implemented the 

decoupling proposal.  ComEd Ex. 46.2 (“Rider DA: Decoupling Adjustment”).  NRDC 

believes that with the exception of the absence of a 3% cap on adjustments and the rider’s 

return of under- or over-collection on a per-customer basis, ComEd’s Rider DA is 

consistent with its proposal and it would support the adoption of that rider.2   

In summary, there is nothing complicated about this proposal.  It is simple on its 

face and ComEd has already drafted a tariff that implements it. 

 
                                                 
2   The sponsor of Rider DA, Mr. Hemphill, stated: “As of yet, ComEd has no opinion on 
the 3% soft cap. Should the Commission decide that NRDC’s approach is preferable, this 
sample tariff would be an appropriate vehicle.  ComEd Ex. 46, p. 25.  The 3% cap (with 
any unrecovered balances carried forward) is an important component of the proposal.  
NRDC strongly urges its inclusion in the final tariff, to eliminate any possibility of 
unanticipated rate volatility. 
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C. Decoupling Proposals Have Been Adopted by Electric Utilities in Other 
States. 

 
The final reason provided by the ALJPO is that this Commission has not adopted 

decoupling before.  ALJPO, p. 231.  The lack of an exact precedent is not a reason to 

reject decoupling.  As shown by ComEd witness Dr. Lowry, decoupling and Rider SFV 

are similar in many respects.  This Commission’s adoption of a form of such a rate design 

for Peoples Gas Light and Coke Company and North Shore Gas Company provides 

sufficient experience in such mechanisms.  Just as importantly, decoupling mechanisms 

such as NRDC’s have been adopted in numerous states.  Dr. Lowry’s review of 

decoupling mechanisms around the country shows that only the State of Mississippi has 

adopted a Rider SFV type of ratemaking whereas ten states or utility regions have 

adopted decoupling.  ComEd Ex. 47.2, Table 5a.  While the State of Mississippi has 

enhanced lives in Illinois in many ways3, the Commission should hesitate to choose Rider 

SFV when a state not known for progressive environmental policy is the only state in the 

country that has adopted it.  Thus, if the Commission believes that it is necessary to 

remove the throughput incentive and provide ComEd with stability in recovery of fixed 

costs, then it should adopt NRDC’s decoupling proposal rather than increase fixed 

charges and decrease variable charges.   

CONCLUSION 

For the reasons stated above, the Commission should modify the ALJPO to reject 

the shift of 50% of distribution costs to fixed charges and approve NRDC’s decoupling 

proposal as set forth in ComEd Rider DA: Decoupling Adjustment (ComEd Ex. 46.2) 

                                                 
3   The migration to Chicago of Mississippi Delta blues artists such as McKinley 
Morganfield, aka Muddy Waters, Chester Arthur Burnett, aka Howlin’ Wolf, and Willie 
Dixon being only one example. 
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with the modification of adding a 3% cap on refunds or charges, with any unrecovered 

balances carried forward and refunds or charges based on a per kWh basis. 

 

Dated:  April 11, 2011  

     Respectfully submitted, 
     Natural Resources Defense Council 
 
     /s/_Stephen J. Moore______________ 
     By: Stephen J. Moore 
 

Stephen J. Moore 
Thomas H. Rowland 
Kevin D. Rhoda   
Rowland & Moore LLP 
200 West Superior Street 
Suite 400 
Chicago, Illinois 60654 
(312) 803-1000 (voice) 
(312) 803-0953 (fax) 
steve@telecomreg.com 
tom@telecomreg.com 
krhoda@telecomreg.com 
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REPLACEMENT LANGUAGE 
 
Exception # 1 
 

Strike everything after the first paragraph of the Commission Analysis and 

Conclusion on page 217-218 and replace it with the following: 

Commission Analysis and Conclusion: 

The Commission believes that the evidence demonstrates that an SFV rate design 
reduces the incentive to use energy efficiently.  As shown by NRDC witness Cavanagh, 
increasing fixed charges will discourage ComEd’s customers from taking measures to use 
electricity efficiently because they will see longer payback periods for any energy 
efficiency investments they make.  This difference in payback periods is critical because 
energy consumers are reluctant to make investments in efficiency that would have long 
term benefits.  Such disincentive to use energy efficiently conflicts with ComEd’s stated 
policy and its own efforts to promote ratepayer conservation as well as with the National 
Action Plan for Energy Efficiency, which provides: 

Rate forms like declining block rates and customer charges promote 
revenue stability for the utility, but they create a barrier to customer 
adoption of energy efficiency because they reduce the savings that 
customers can realize from reducing usage. In turn, electricity demand is 
more likely to increase, which could lead to long-term higher rates and 
bills where new supply is more costly than energy efficiency.  
 
This Commission has recognized that raising fixed charges and lowering energy 

charges results in the incentive to use excessive energy.  In its Final Order in Docket 07-
0566, the Commission stated “The Commission agrees … that imposing costs on 
customers who use less energy is, at best, inconsistent with the General Assembly’s 
mandate that reducing energy use is a vital policy objective of the State.”   

  
 The Commission also rejects ComEd’s argument that increasing fixed charges 

and decreasing variable charges is more reflective of costs causation.   An SFV rate 
design assumes that the distribution investment is largely sunk and sunk costs do not vary 
with energy sales, thus commodity rates should contain little or no distribution costs and 
all or most such costs should be placed into fixed charges.  As shown by Staff witness 
Boggs, however, ComEd’s pricing theory ignores the high correlation between usage 
level and demand on the grid.  Customers with high use put a larger demand on the grid 
than low use customers.  The rates of those customers should reflect that fact.  The 
Commission also notes that SFV pricing would encourage energy consumption.  If 
customers use more electricity under Rider SFV than they would without it, then society 
will incur external costs of the production of electric energy, such as emissions costs.  
Such external costs are not captured in ComEd’s cost of service study.   
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For these reasons, the Commission rejects ComEd’s Rider SFV and rejects any 
rate design that changes the current ratio for the recovery of distribution costs from fixed 
and variable charges. 

 

Exception # 2 

Strike everything in the Commission Analysis and Conclusion on page 231-232 

and replace it with the following: 

Commission Analysis and Conclusion: 

The Commission finds that the decoupling proposal provides the revenue stability 
inherent in ComEd’s SFV pricing, while eliminating the disincentive for customers to use 
energy efficiently.  The Commission notes that ten other states have adopted decoupling 
proposals.   

 
The Commission rejects the argument that decoupling is not favorable to 

customers.  Because it is designed to be symmetrical, refunds are as likely as surcharges.  
Moreover, decoupling would provide a moderating effect on customers’ annual electric 
expenditures in years of extreme weather.  The Commission agrees with NRDC that 
decoupling would take away the disincentive ComEd has to encourage its customers to 
use electricity efficiently and if the result of the program is that ComEd becomes more 
engaged in encouraging energy efficiency by its customers, then reductions in their 
overall bills will far exceed any surcharges that may occur from decoupling.   

 
ComEd has produced a tariff that would decouple fixed cost recovery from sales 

in the affected rate classes.  NRDC has indicated that this tariff properly reflects NRDC’s 
proposal, with the exception of the fact that NRDC believes that there should be a 3% cap 
on refunds or surcharges and the rider’s return of under- or over-collection on a per-
customer basis.  The Commission agrees with NRDC on these exceptions and directs 
ComEd to rewrite the tariff to reflect NRDC’s recommendations.  
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