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INTRODUCTION 
 

The Environmental Law and Policy Center (ELPC) files this Brief on Exceptions 

to address two issues. First, the Commission should amend the Proposed Order (PO) 

to include ELPC and the AG’s respective positions on ComEd’s proposed adjustment 

to its rate of return, which were inadvertently omitted from the PO. Second, the 

Commission should amend the Commission’s analysis of ComEd’s proposed straight 

fixed-variable (SFV) rate design in order to properly reflect the record evidence. 

ELPC’s proposed replacement language on these two points is identical to the 

suggestions that will be filed today by the Attorney General in the People’s Brief on 

Exceptions.  

I. The Proposed Order Should be Amended to Reflect ELPC and the AG’s 
Positions on ComEd’s Proposed Adjustments to its Rate of Return.  
 
The ALJ’s Proposed Order correctly rejects in its entirety the Company’s 

proposed forty basis-point adder. PO at 153-154. The PO, however, inadvertently left 

out the arguments made by the AG and ELPC regarding this issue. In order to 

maintain a complete and accurate record for this proceeding, the AG and ELPC 

respectfully request that their respective positions on this issue be incorporated into 

the Final Order. Even though the Proposed Order ultimately adopts the position 

advocated by the AG and ELPC in their initial briefs, it is still important for the sake of 

a complete record for the Final Order to include the positions of all parties.  

For example, ELPC in its initial brief argued that ComEd’s proposed adjustment 

to its rate of return essentially asks the Commission to approve a $50,000,000 transfer 

of wealth from ratepayers to ComEd’s shareholders in exchange for running EE 
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programs the company already has an obligation to run, both by statute and as part of 

its obligation to serve at least cost. By omitting a summary of ELPC’s argument, the 

Proposed Order does not accurately reflect the record.  This could prejudice ELPC 

and the AG in the case that ComEd or another party decide to appeal this issue.     

For convenience, ELPC and the AG have coordinated our suggested 

replacement language below, which summarizes our arguments on this issue.  The 

replacement language also proposes to clarify two minor typographical errors that 

appear on page 153 of the PO.  We propose that Section VI. F at pages 146-154 of 

the PO be modified as shown below: 

 F. Adjustments to Rate of Return 
 
AG Position 
 
Company witness Tierney supported an upward adjustment of 40 basis points 

to the Company’s return on equity related to its revenue risk from implementation of 
energy efficiency. ComEd Brief at 100-101. 

 
The AG, however, believes the 40 basis point adder or any additional adder 

proposed by Dr. Tierney1 should be rejected for several reasons articulated in the AG 
briefs testimony of AG witness Michael Brosch, as well as in Staff’s briefs and by Staff 
witnesses Dr. David Brightwell and Mr. Michael McNally.  

 
The AG stated in their initial brief, “the evaluation to determine the appropriate 

rate of return in this case is a detailed process and assesses risk as a whole. Experts 
testifying on behalf of the Company, Staff, and intervenors each developed acceptable 
ranges for the Company’s rate of return, based on DCF and CAPM models.” AG Brief 
at 102-103. Likewise, Staff described a certain portion of the “adder related to reduced 
sales volume as single-issue rate making that violates the test- year rules. (See 
Business and Professional People for the Public Interest v. Illinois Commerce 
Commission (1991), 146 Ill. 2d 175, 244-245.” Staff Brief at 86. The Illinois Supreme 

                                                            
1 The adder proposed by Dr. Tierney was not developed by her. Indeed, in response to cross 
examination at the evidentiary hearing in this case, Ms. Tierney agreed that she “didn’t [actually] 
determine [herself] whether 40 basis points was the basis points – was the correct amount of basis 
points to add.” Tr. at 1822. 
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Court, in addressing the issue of single-issue ratemaking in BPI II, stated:   
 

The rule against single-issue ratemaking recognizes that the 
revenue formula is designed to determine the revenue requirement 
based on the aggregate costs and demand of the utility. Therefore, 
it would be improper to consider changes to components of the 
revenue requirement in isolation. Often times a change in one item 
of the revenue formula is offset by a corresponding change in 
another component of the formula. For example, an increase in 
depreciation expense attributable to a new plant may be offset by a 
decrease in the cost of labor due to increased productivity, or by 
increased demand for electricity. In such a case, the revenue 
requirement would be overstated if rates were increased based solely on 
the higher depreciation expense without first considering changes to 
other elements of the revenue formula. Conversely the revenue 
requirement would be understated if rates were reduced based on the 
higher demand data without considering the effects of higher expenses. 
(emphasis added) 
 

BPI II, 146 Ill.2d at 244-45 (emphasis added). 
 

ComEd witness Dr. Susan Tierney further described a situation in which ComEd 
would be “better off” by not meeting its statutory goals under Section 8-103 of the Act.  
In describing this circumstance Dr. Tierney states: 

 
ComEd would likely be better off if it were to simply, consistent with the 
letter of the law, pay a penalty for failing to accomplish the KWh and KW 
reduction targets and thus avoid having its shareholders absorb the lost 
revenues and increased risk in the future. Under the law, the penalty for 
non-performance is a known and predictable amount of money, and is 
small relative to the revenues that a company would stand to lose from 
aggressive compliance to achieve the targeted program expenditures 
and energy efficiency reductions.  
 

ComEd Ex. 13.0 at 20. 
 
Dr. Tierney’s previously described scenario married with the Company 

proposed adder creates the perfect storm of bad regulatory policy. This potentially 
disastrous effect of the adder applied to the energy efficiency statute under 220 ILCS 
5/8-103 is clearly described by Staff witness Dr. David Brightwell: 

 
…the 40 basis point adder would be awarded to the Company 

regardless of whether the Company actually complies with the energy 
efficiency law, and the adder provides no additional incentive to comply 
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with the energy efficiency law. In fact, if the Company received this 
adder and subsequently decided not to comply with the energy efficiency 
law, it would be about $30.1 million better off than if it failed to comply 
with no adder. [Footnote omitted] Approving this adder leaves the 
Commission at risk of having to explain to the General Assembly why it 
rewarded ComEd a $30.1 million annual windfall for failing to comply 
with state law.  

 
ICC Staff Exhibit 23.0 at 8-9. 

 
As noted above, ComEd witness Dr. Susan Tierney admits she did not develop 

nor was she responsible for determining the amount of the adder.  Instead, ComEd 
determined what the adder amount would be and Dr. Tierney simply supported the 
theory in her testimony. For example, Dr. Tierney stated, “I have been asked by 
Commonwealth Edison Company (“ComEd”) to testify on a proposed adjustment to 
ComEd’s return on equity in support of its efforts to promote the adoption of energy 
efficiency measures by its customers.” ComEd Ex. 13.0 at 1. 

 
Dr. Tierney discussed certain risk the Company faces such as recovery related 

to “increased prudency risk” and perceived “financial community risk.”2 ComEd Ex. 
13.0 at 3 and 21-22;ComEd Ex. 13.7. In cross examination, however, when asked if 
she was aware of any disallowances under energy efficiency for ComEd, she stated 
she was “not aware of any disallowances to date.”  Tr. at 1827. When Dr. Tierney was 
asked to “identify any utility that has been downgraded or put on watch as a result of 
state energy efficiency goals or targets,” she similarly stated she was not aware of 
any.  

 
Dr. Tierney opines, “[o]vercoming utility resistance and supporting positive 

utility participation is a critical factor in the success of these programs.” ComEd Ex. 
13.0 at 8.  Later Dr. Tierney argues the adder will “create positive support for energy 
efficiency” Id. at 21. The People assume Dr. Tierney meant positive support by the 
Company -- not the utility customer or a third party- toward their energy efficiency 
programs. The Company, however, is required by Section 8-103 of the Public Utilities 
Act to comply with, among other things, certain energy efficiency goals and demand 
response goals. Section 8-103(a) states: 

 
It is the policy of the State that electric utilities are required to use 
cost-effective energy efficiency and demand-response measures to 
reduce delivery load. Requiring investment in cost effective energy 

                                                            
2 Section 8-103 allows ComEd to recover reasonable and prudently incurred expenses associated with 
the operation of its energy efficiency programs. These costs are currently recovered through the Energy 
Efficiency and Demand Response Adjustment Rider (Rider EDA”) Rider EDA is a cost-tracker, in which 
rates initially set based on forecast program spending and adjusted in subsequent years depending on 
whether actual allowed costs are greater or lesser than forecast costs. ComEd Ex. 13.0 at 15. 
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efficiency and demand-response measures will reduce direct and 
indirect costs to consumers… 
 

220 ILCS 5/8-103(a) (emphasis added). 
 
Also, Section 8-103(a) discusses utility cost recovery and states, “It serves the 

public interest to allow electric utilities to recover costs for reasonably and prudently 
incurred expenses for energy efficiency and demand-response measures.” Id.  
Nowhere, in any provision of the energy efficiency and demand-response section of 
the Act is there language describing a utility adder. Dr. Tierney talks about lost sales3 
and revenue associated energy efficiency programs. ComEd Ex. 13.0 at 3-4, 8, 11-12, 
17; ComEd Ex. 13.8 and 13.9.  What Ms. Tierney fails to mention in her testimony, 
however, is that ComEd’s overall electric sales have been increasing. For example, 
regarding Company electricity load growth Dr. Tierney stated, “It is my recollection that 
there is anticipated growth in overall kilowatt hour sales in spite of the energy use per 
customer going down.” Tr. at 1825.   

 
While Dr. Tierney talks about positive incentives that are necessary for ComEd 

to promote energy efficiency, the Company’s recommended adder provides no 
incentive for the Company to further promote energy efficiency and certainly does 
nothing to benefit the customer. In fact, Staff witness Dr. David Brightwell argues that 
the proposed adder is not necessary to induce customers to adopt energy efficiency or 
to help assist suppliers to deploy energy efficiency services and states:  

 
It sends the wrong incentives to ComEd’s management, it does not 
affect the behavior of vendors or program implementers and it charges 
customers more for distribution service after requiring them to pay for 
energy efficiency programs. 
 

ICC Staff Exhibit. 23.0 at 6-7; Staff Brief at 87. Even Dr. Tierney opines “[that she] did 
not assert that the adder makes it more likely that customers or providers will do 
anything different to deepen their adoption/deployment of energy efficiency…” ComEd 
Ex. 64.0 at 4-5.  

 
Instead, it is the energy efficiency statute under Section 8-103 of the Act that 

sets out meaningful incentives or disincentives to provide an “increase in utility 
commitments to energy efficiency programs to benefit their [utility] customers.” For 
example, if the Company fails to meet certain energy efficiency goals pursuant to the 
statute it is assessed monetary penalties and over time risks losing their energy 

                                                            
3 Dr. Tierney in her rebuttal testimony admits in her response to IIEC witness Mr. Gorman and CUB 
witness Mr. Thomas, that the Company could have mitigated lost sales risk if it had chosen a future test 
year. She states, “a future test year could address the anticipated lost sales (and in turn lost revenues) in 
the first year that rates go into effect. ComEd Ex. 39.0 at 5. 
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efficiency programs to the Illinois Power Agency (“IPA”).4 Also, it is unclear how a 
Company calculated adder in this case would translate into a customer benefit or 
ComEd taking on additional steps to promote the statutorily required energy efficiency 
programs. In support of this argument, the People look to ComEd witness Val Jensen, 
who agreed that:  

 
• He had managed the energy efficiency programs to the best of his ability;  

• ComEd during the course of the last three years has made the best effort 
possible to achieve energy efficiency savings for customers under the 
programs in its plan: and 

• ComEd was committed to making its best effort to help customers save 
energy under the Year 4 to 6 plan recently approved in Docket 10-0570.  

 
Tr. at 2308-2309.  Additionally, Mr. Jensen later concurred that ComEd views the 
energy efficiency programs as a positive way to connect with its customers… Id. at 
2313. 

 
Dr. Tierney, in supporting the Company’s adder, states that if it is approved, 

“the chances are increased that ComEd will not have to file a new rate case as soon 
as it otherwise would” ComEd Ex. 13.0 at 27.  Dr. Tierney, however, does not quantify 
that statement. Hence, when she was asked if she could provide any kind of number 
associated with the change in frequency of rate cases related to the Company’s 
requested adder she answered, “I could not”  Tr. at 1828.   

 
The AG opines that there clearly has not been a proven case for this additional 

adder. The AG goes on to pronounce the  Commission should reject the Company 
proposal for any adder as it is bad public policy, provides significant risk to ratepayers, 
does not provide any incentive for the Company to further promote energy efficiency, 
is contrary to Section 8-103 of the Act and provides no customer benefit. 

 
ELPC Position 

 
ELPC points out that ComEd’s request for a forty basis point increase in its 

return on equity will actually cost ratepayers $50 million in pre-tax revenue.5  To put 
this in perspective in 2008 the first year of ComEd’s efficiency programs, it spent only 
                                                            
4 As described under the energy efficiency statute in the Act, if ComEd fails to achieve energy efficiency 
targets in either the second or third years of initial program implementation, it must pay up to $665,000 in 
each year to the Low-Income Home Energy Assistance Program. Further, if ComEd fails to achieve 
targets after the third year, then responsibility for implementing the energy efficiency and demand 
response programs would transfer to the Illinois Power Agency. 220 ILCS 5/8-103(i). 
5 ELPC bases this calculation on the fact that ComEd’s request translates to $30.8 million dollars for the 
company after taxes and ComEd’s corporate tax rate of approximately 40% for 2007 and 2009.  (Derived 
from figures in ComEd’s 2010 SEC 10-K filing at p. 82.) 
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$39.4 million total on all of its programs. Docket No. 07-0540, ComEd Ex. 1.0 at 18. 
Even with increased efficiency spending that rises to $160 million in 2011, ComEd’s 
ROE request would require ratepayers to pay a staggering increase of 31% for 
efficiency that goes straight to ComEd shareholders.  

 
According to ELPC, this request is unsupported by the evidence in the record. 

In fact, ELPC argues that there is little risk from running the programs at all, and that 
the Company benefits from providing this service in ways it fails to acknowledge. 

 
ComEd Witness Tierney cites three principle reasons for the increased risk: 1) 

increased prudency risk; 2) uncertainty related to load due to efficiency, including loss 
of revenue; and 3) other intangible risks including regulatory penalties and credit risk. 
ComEd Ex. 10 at 22-28. While on their face each sounds challenging, ELPC argues 
that the facts in this proceeding indicate that ComEd faces little risk from running the 
efficiency programs. Moreover, ELPC argues that the increase in ROE is inconsistent 
with the fact that the Company wants to run the efficiency programs, and in fact 
receives significant benefit from running the programs. 

 
ELPC opines that Dr. Tierney fails to make any specific fact based argument 

that ComEd actually faces any significant risk it will fail to recover every penny. For 
example, Dr. Tierney completely ignores the fact that ComEd recovers all of its costs 
up front in a rider, which Mr. Jensen acknowledges is advantageous to the Company. 
220 ILCS 8-103(e); Tr. at 2311 (attached). Dr. Tierney also ignores the fact that the 
Commission pre-approves ComEd’s energy efficiency plans, thereby significantly 
reducing the Company’s risk regarding cost recovery. Dr. Tierney further ignores the 
fact that ComEd runs everything through the stakeholder advisory group (SAG) 
process and has consistently emphasized this stakeholder input over the years.  

 
ELPC also notes that ComEd could have used a future test year to estimate 

load changes that result from energy efficiency programs and other policies such as 
ARRA (federal stimulus) activity and changes in EISA (federal efficiency) standards. 
See ComEd Ex. 13.0 at 23-24. Certainly, use of a future test year would take into 
account the efficiency targets for the next year and any future changes in EISA 
standards.  

 
Finally, Dr. Tierney ignores the fact that ComEd has met its program goals for 

years 1 and 2, and agreed to the program goals for years 4-6 when it settled the 
ComEd EE case in Docket 10-0570. When the Commission considers this risk, in light 
of the other facts as they relate to the Illinois law, the chances of ComEd facing any 
real prudency challenge is very low. 

 
ELPC also points out that ComEd wants a huge increase in ROE to run the 

programs the Company benefits from running. Under cross-examination Mr. Jensen 
acknowledges that: a) ComEd wants to run the efficiency programs, Tr at 2313; b) 
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ComEd views the programs as a positive way to connect with its customers, Tr at 
2313; c) ComEd has taken a number of steps related to leverage the energy efficiency 
programs in order to enhance the Company’s reputation – bill inserts, press releases, 
etc. Tr at 2313-2318. While ComEd has not assessed the value of the goodwill it has 
derived from its energy efficiency efforts, this goodwill should be considered along with 
the “risk” ComEd claims it faces. Certainly, the value is not zero. 

 
In the final analysis, ELPC concludes that ComEd’s request is unsupported by 

the evidence in the record and that ComEd failed to meaningfully address a host of 
issues regarding the true “risks” ComEd faces from running energy efficiency 
programs. 

 
Commission Analysis and Conclusion  
 
ComEd has proposed to augment its determined ROE with a 40 basis point 

adder. According to ComEd, the adder is necessary to reflect the adverse revenue 
effects of the Commission’s ratemaking practices and compliance with EE/DR 
requirements. The Commission rejects the Company proposal for any adder as it is 
bad public policy, does not provide any incentive for the Company to further promote 
energy efficiency, is contrary to Section 8-103 of the Act and provides no customer 
benefit. Additionally, some of the risks ComEd identifies are elements of rate setting 
that have been addressed in the past without ROE adders. Staff, the AG, CUB, ELPC, 
and IIEC all agree that the Company has failed to prove a case for any basis point 
adder here. In addition, several parties observed that the Commission’s practices 
allow future test year filings that could take account of any reasonably anticipated 
effects of EE/DR activities. ComEd has failed to justify the need for this adder as 
ComEd is not subject to an unavoidable risk for which it should be compensated.  

 
In fact, ComEd’s requests for various forms of regulatory relief in this 

proceeding illustrate an ability to manage the potential risks associated related to 
energy efficiency without imposing the proposed adder. Moreover, the Commission 
finds that an adder is an inappropriate response to the identified risk. Even if usage 
reductions never occurred, the proposed adder would still impose higher rates on 
customers and yield a higher authorized return for ComEd. Substituting Commission 
action in the form of an adder to ComEd’s ROE in place of risk management by the 
utility reduces regulatory efficiency and it excuses the utility from its responsibility to 
manage operational risks. Further, the specific magnitude of the proposed adder has 
not been explained or justified. Therefore, the Commission rejects ComEd’s proposed 
40 basis point adder. 
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II. The Commission’s Analysis of ComEd’s Straight Fixed-Variable Rate 
Design Should Accurately Reflect the Evidence in the Record.  
 
Beginning at page 204, the PO addresses ComEd’s proposal to dramatically 

increase the fixed portion of residential customer bills to ultimately recover 80% of the 

residential class’s cost of service over a three-year period. The PO rejects ComEd’s 

request, instead opting to raise the fixed portion of the bill to 50%. See PO at 218. 

While adoption of the 50% cap is an improvement over ComEd’s extreme 

proposal, the PO wrongly accepts several of the underlying theories ComEd supplies in 

support of its SFV proposal which stand in plain conflict with the evidence in the record. 

For example, the PO concludes unequivocally that “there is no disincentive a consumer 

may have by a move toward recovering fixed costs through fixed charges, as opposed 

to recovery on a volumetric basis.”  See PO at 217 (emphasis added). With respect, 

the record is actually replete with evidence demonstrating direct financial disincentives 

for customers installing energy efficiency or renewable energy measures under 

ComEd’s proposal to recover more revenue through fixed charges. For example, 

ELPC’s initial brief uses ComEd’s own numbers to calculate the direct hit to the bottom 

line of ComEd customers’ energy efficiency and renewable energy investments: 

Using ComEd’s numbers in witness Alongi’s testimony, under ComEd’s 
SFV proposal every kilowatt-hour that a customer saves (or self-
generates) would be worth approximately 1.5 cents less than under the 
current rate structure.6

 This adds up to very significant lost savings when 
you consider the scale of energy efficiency programs in ComEd’s service 
territory. 

                                                            
6 For single family residential, the difference is approximately 1.483 cents / kWh ($0.02407/kWh vs 
$0.00924/kWh). For multifamily, the difference is 1.428 cents / kWh ($0.02407/kWh vs. $0.00979/kWh). 
See ComEd Ex. 16.0 Revised (Alongi) at 11 (Table D2) (adding DFC and IEDT charges). The difference 
is somewhat smaller for space heating customers. 
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For example, in the next three years ComEd plans to collect 
approximately $47 million from its ratepayers to provide residential 
incentives for approximately 31 million energy efficient lightbulbs. See 
ComEd 2011-2013 EE Plan, Case 10-0570, Ex. 1.0 at 56-57 (“EE Plan”). 
Under ComEd’s SFV proposal, customers that install these bulbs will 
save approximately $6 million less than they would have under ComEd’s 
existing rate structure.7

 These lost savings will compound over time 
because each CFL is expected to last “about ten times longer” than 
incandescent bulbs. EE Plan at 54. 
 
Looking more broadly, ComEd plans to spend more than $106 million of 
ratepayer money on residential energy efficiency programs over the next 
three years. See EE Plan at 49 (Table 12). These programs are 
projected to save over 85,000,000 kWh of energy for ComEd ratepayers. 
Id. Using the same calculation, residential customers that participate in 
these programs will save nearly $12 million less under ComEd’s SFV 
proposal than they would have under ComEd’s existing rate structure.8 In 
other words, ComEd’s SFV proposal will take approximately $12 million 
of bill savings directly out of the pockets of ComEd customers that have 
purchased and installed EE equipment and put it back in the pocket of 
ComEd’s shareholders. This number will grow each year as ComEd’s 
statutory savings targets continue to rise. The effect is the same as if 
ComEd had proposed to single out customers that improve their energy 
efficiency for a multi-million dollar annual rate increase. 

 
ELPC Initial Brief at 17-18.  

Thus, the Proposed Order is not accurate when its states that there is “no 

disincentive” a customer would experience under a higher ratio of fixed to variable 

charges. The financial disincentives are clear, direct, and uncontroverted. Instead, the 

more appropriate question is how the Commission should balance these disincentives 

 
7 ComEd projects that the residential lighting programs in its next 3-yr plan will save customers more 
than 400,000,000 kWh. See EE Plan at 49. As discussed above, each one of these kilowatt-hours saved 
will be worth approximately 1.5 cents less to ComEd’s customers under the Company’s SFV rate 
proposal. So multiplying the 400,000,000 kWh savings times 1.5 cents / kWh represents approximately 
$6 million of lost savings during the plan period. 

8 Again, each kWh saved is worth approximately 1.5 cents less for ComEd’s customers under a SFV 
rate. So multiplying the 785,000,000 of anticipated savings times 1.5 cents / kWh represents 
approximately $12 million of lost savings. 
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against other factors to reach the appropriate rate design objectives.  Thus, even if the 

Commission sticks with its decision to move towards a rate design that recovers 50% 

of fixed costs through fixed charges, it still should adjust the discussion in the Proposed 

Order’s Commission Analysis and Conclusion section to more accurately reflect the 

record in this case and set appropriate guidelines for future cases.  

 ELPC’s recommendations for modifications to Section VII.C. beginning at page 

217 of the PO are the same as the AG’s recommendations in the People’s Brief on 

Exceptions filed today.   

 Commission Analysis and Conclusion: 
ComEd is proposing movement towards a SFV rate design.  ComEd’s proposal 

applies only to residential customers and nonresidential customers in the Watt-Hour 
Delivery Class and establishes fixed and variable charges that track the fixed and 
variable costs of serving those customers.  ComEd proposes that gradually, over a 
three-year period, the use of volumetric charges be reduced for the recovery of 40%, 
then 30%, and finally 20% of its overall delivery service costs. 

The Commission is not convinced agrees with the arguments presented by Staff 
and Intervenors that an SFV rate design reduces the incentive to conserve electricity., 
and is inconsistent with public policy goals in the Public Utilities Act, in particular, 
Section 8-103, that promote energy efficiency and the wise use of our energy 
resources.  ComEd’s proposal to increase flat charges and reduce the kWh-based 
distribution charge for residential customers means that each “saved” kWh will be 
worth that much less to ComEd’s customers.  Using ComEd’s numbers in witness 
Alongi’s testimony, under ComEd’s SFV proposal every kilowatt-hour that a customer 
saves (or self-generates) would be worth approximately 1.5 cents less than under the 
current rate structure. This adds up to very significant lost savings when one considers 
the scale of energy efficiency programs in ComEd’s service territory.  

 First, the Commission notes that the rate design in this proceeding relates to 
delivery services associated with electric power and energy.  The actual commodity 
costs associated with the electric power and energy, which is the majority of the total 
electric bill in addition to the delivery costs and vary directly with usage.  The 
customers under ComEd's proposal would have an incentive to conserve because they 
can avoid commodity costs associated through conservation.  In addition, these costs 
at issue here are in fact fixed costs, cannot be conserved and result in an under-
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recovery of fixed costs for the utility.  Just as with the natural gas utilities, we conclude 
there is no disincentive a consumer may have by a move toward recovering fixed costs 
through fixed charges, as opposed to recovery on a volumetric basis.  We further 
conclude that a SFV design that more accurately reflects a consumer‘s actual costs 
does not impede conservation.  Commission decisions to either decouple or move 
toward an SFV in rate cases filed by North Shore/Peoples Gas, the Ameren Illinois 
Companies (“Ameren”), and Nicor Gas Company (“Nicor Gas”).  All of which recognize 
the importance of recovering fixed costs predominantly through fixed charges.  The 
Commission concludes that it is when customers respond to rates that do not 
accurately reflect cost causation, that inefficiency results and society suffers.  Because 
electric and natural gas distribution utilities must have the capacity in place to serve 
peak loads whenever they occur, it is logical to apply pricing policies for both types of 
industries because they have similar underlying cost structures. 

The Commission further finds that a SFV proposal does not inequitably shifts 
risk to residential customers. in that it imposes extremely high rate increases on the 
lowest-use customers, while decreasing rates for ComEd’s largest residential energy 
users.  For example, the evidence showed that even under ComEd’s proposed 
revenue requirement, the highest residential users would receive rate decreases while 
the lowest users would experience the highest percentage increases.     

Further, the record does not demonstrate that low-income customers are 
necessarily low-usage customers, or vice versa.  Further, there are other means in 
place that more precisely target the policy issue that the AG and City seeks to address 
here.  Finally, we do not find that a SFV proposal is attempting to recover short term 
marginal costs.  Instead, the SFV proposal is intended to recover additional fixed 
delivery costs through higher fixed delivery charges.   

The Commission has recognized the importance of recovering fixed costs 
predominantly through fixed charges. The Commission finds that the one of the most 
important steps in bringing ComEd’s rate design in line with its costs is to properly align 
the fixed and variable portions of ComEd’s delivery rates with the fixed and variable 
costs ComEd incurs to provide delivery service.  That being said, there remain 
important public policy reasons why the fixed portion of the customer bill should remain 
affordable. Rather than promoting efficiency and social welfare, as Mr. Hemphill 
asserts, ComEd’s radical increase in the fixed charge portion of residential bills is 
simply a method of transferring wealth from one group of customers to another.  Stated 
another way, low users of electricity end up subsidizing high users. There is no 
discernible increase in overall societal welfare and no improvement in the efficiency of 
use of the utility’s service.  In fact, such a pricing proposal could lead consumers and 
utilities to make decisions that are not in their long-run best interests and not in the 
public policy goals of the General Assembly to establish regulatory policies that 
discourage electricity usage and enable lower consumer rates.    

We also believe that it is important to design rates that reflect cost causation. 
Both Staff and Intervenor witnesses presented unrefuted evidence that customer 
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demand for electricity contributes to the cost of delivering electricity.  For example, 
AG/CUB Ex. 6.01 (a ComEd ECOSS document), page 13, lines 273-277, shows the 
breakdown of costs among the different residential categories:  customer, meter, 
distribution and distribution tax.   As this document shows, distribution costs vary with 
demand and energy consumption.  Distribution costs for SF No Heat are about five 
times higher than those costs for MF No Heat.  On line 283 of this same page, ComEd 
shows that kwh consumption for SF No Heat is about five times higher than for MF No 
Heat.  The number of customers, however, is only about two times higher.  This is a 
clear depiction that substantial costs of service for ComEd are related to energy 
consumption.  To that end, it does not matter if the cost is “fixed” at some point in time; 
the cost was incurred because of a class’s energy consumption and demand for 
electricity.It is undisputed that ComEd recovers 37% of its fixed charges. In an effort to 
gradually move towards more realistic cost causation and to avoid rate shock, the 
Commission concludes that the use of volumetric charges be reduced so that they 
recover 50% of fixed delivery service costs.  This conclusion applies only to residential 
customers and nonresidential customers in the Watt-Hour Delivery Class. In addition, 
Staff witness Boggs pointed out that his review of utility rate structures throughout the 
country revealed that not a single state has approved SFV pricing for electricity rates.  
For all of these reasons, the Commission rejects ComEd’s SFV proposal for the 
Residential and Watt-Hour customer classes.   

Instead, we adopt the residential rate design proposed by AG/CUB witness 
Scott Rubin.  Mr. Rubin’s proposed rate structure essentially retains the current 
percentage level of fixed cost recovery in the fixed charges.  Mr. Rubin also presented 
evidence that the level of consumption, the demand requirements, and the types of 
facilities needed to serve each residential subclass are different enough from each 
other that each class should have a separate per KWH charge.  The Commission’s 
over-arching goal is to develop a set of residential rates that reflect differences in the 
cost of serving different types of residential customers.  We also conclude below that 
the designation between heating and nonheating customer classes should be retained.  
Establishing separate kwh charges for each of the four residential subclasses is 
consistent with that finding.  Another important aspect of setting cost-based rates is to 
attempt to recover the major categories of cost (customer costs, meter costs, demand 
and energy costs) through charges that are related to the customer’s use of facilities 
related to that cost category.  As a general matter, rate design analysts place some 
limit on the maximum increase that any customer class should receive when compared 
to the overall, system-average increase.  Mr. Rubin explained that he typically uses a 
benchmark that no significant group of customers should receive an increase that is 
more than 1.5 times the system-average increase.  Accordingly, rates for the 
residential rate class shall be designed consistent with the structure proposed by Mr. 
Rubin.   The Commission will not determine whether changes need to be addressed in 
future year’s rates; this is an issue to be addressed in future rate cases. 
 
 



CONCLUSION 
 

Wherefore, ELPC requests that the Commission amend the Proposed Order as 

set forth above. 

 
Respectfully submitted, 

 
 

        
Brad Klein, Staff Attorney 
Environmental Law & Policy Center 
35 East Wacker Drive, Suite 1600 
Chicago, IL 60601 
Phone: (312) 795-3746 
Fax: (312) 795-3730 
bklein@elpc.org 
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