
STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
Illinois Commerce Commission   ) 
 On its own motion    ) 
       ) Docket 06-0703 
Revision of 83 Ill. Admin. Code Part 280  ) 
 

GOVERNMENTAL AND CONSUMER INTERVENORS’ RESPONSE TO 
THE MOTION TO STRIKE ON BEHALF OF AMEREN ILLINOIS COMPANY 

 
 Pursuant to Section 200.190 of the Rules of Practice of the Illinois Commerce 

Commission (the “Commission”), the City of Chicago (the “City”), the Citizens Utility 

Board (“CUB”), and the People of the State of Illinois, by Lisa Madigan, Attorney 

General (“AG”), (collectively, the “Governmental and Consumer Intervenors” or “GCI”) 

hereby submit their Response to the Motion to Strike on Behalf of the Ameren Illinois 

Company (“Motion”).  As discussed below, Ameren’s Motion has no merit and should be 

denied.   

INTRODUCTION 

 The Motion seeks to strike portions of the surrebuttal testimony of GCI witness 

Barbara Alexander.  Ameren Illinois Company (“Ameren”) alleges that Ms. Alexander 

uses her “surrebuttal [testimony] to introduce new arguments, concepts, surveys, rules, 

regulations and policies” that, according to the utility, should have been included in Ms. 

Alexander’s Direct Testimony.  Ameren Motion at 1.  The Motion goes on to say that 

“There are many portions of [Ms. Alexander’s testimony] that … are not responsive to 

the rebuttal testimony of any party.”  Id.  Ameren is wrong on both points.   

 As to the claim that the identified sections of Ms. Alexander’s testimony should 

be stricken because they fail to respond to rebuttal testimony submitted by the 

Commission Staff (“Staff”) or the utility parties, the Motion is incorrect.  The point-by-
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point response below shows that the portions of Ms. Alexander’s Surrebuttal Testimony 

Ameren seeks to strike do respond to rebuttal testimony submitted by other parties.  

Perhaps it can be argued that Ms. Alexander’s testimony should have included citations 

to the testimony to which she was responding, but failing to include such citations does 

not warrant the drastic measure of striking the testimony.1  The utility’s argument that 

parts of Ms. Alexander’s testimony should be stricken because it includes “new 

arguments, concepts, surveys, rules, regulations and policies” defies the realities of 

litigation and contravenes the Commission’s Rules of Practice.   

Ameren’s view of litigation, and rulemakings in particular, is impossibly narrow.  

Evidently, Ameren believes that once a party stakes out a position in its direct testimony, 

it cannot modify, revise, qualify, tweak, or change its position in any way.  Nor can a 

party cite to any evidence, make additional arguments, or provide any support for its 

position that were not included in its direct case.  In Ameren’s view, parties apparently 

are stuck with their initial positions, which cannot be compromised, further supported, or 

modified in any anyway – even in response to new presentations or persuasive testimony 

from other parties.  Ameren’s argument is nonsensical and ignores the practical 

inevitability – as well as accepted Commission practice – of refining recommendations 

and positions in rebuttal and surrebuttal testimony, something utilities like Ameren 

routinely do in the context of requests for rate relief by changing or adopting various 

proposed adjustments in rebuttal and surrebuttal testimony.   

 Moreover, Ameren’s Motion is inconsistent with stated Commission policy.  

Section 200.25(a) of the Commission’s Rules of Practice states that  
                                                 

1 If the Administrative Law Judge prefers, GCI will file a revised version of Ms. Alexander’s Surrebuttal 
Testimony that includes the citations to rebuttal testimony to which she responds.   
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All Commission discretion under this Part shall be exercised so as 
to accomplish the goals set forth in the remainder of this Section.  

a) Integrity of the fact-finding process – The 
principal goal of the hearing process is to 
assemble a complete factual record to serve 
as basis for a correct and legally sustainable 
decision.  

83 Ill. Admin. Code §200.25(a).  Striking the portions of Ms. Alexander’s testimony 

identified in the Motion does not serve the purpose of “assembl[ing] a complete factual 

record.”  This is especially true in a rulemaking proceeding such as the instant case.  

Since in a rulemaking, unlike rate cases, no party bears the burden of proof, the 

Commission’s goal of a full and complete record should be pursued vigorously and the 

Commission should err on the side of including relevant evidence.   

POINT-BY-POINT RESPONSE 

 Below is a point-by-point response to Ameren’s Motion.  The numbering of the 

point-by-point response tracks the numbering of the Motion.   

 2. In paragraph 2, Ameren complains about a National Regulatory Research 

Institute (“NRRI”) report that Ms. Alexander referenced at page 1, lines 20-22 of her 

surrebuttal testimony, claiming that the report does not respond to any other party’s 

testimony and should have been part of Ms. Alexander’s direct testimony.  For emphasis, 

Ameren adds that the report “is never addressed later in the testimony.”  Motion at 2, ¶ 2.  

As to the last point, Ameren’s own Motion demonstrates that the utility is wrong.  The 

report that Ameren asserts in paragraph 2 “is never addressed later in the testimony” is 

also the subject of paragraph 15 of Ameren’s Motion.  In that paragraph, Ameren moves 

to strike Ms. Alexander’s discussion of the same NRRI report at page 41, lines 946-052 

of her surrebuttal testimony.  There, Ms. Alexander explains that the NRRI report is 
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additional support for GCI’s data reporting and tracking recommendation.  GCI Ex. 5.0 at 

41, LL 946-952.   

 Ameren’s Motion is also wrong that the NRRI Report does not respond any other 

party’s rebuttal testimony.  For example, had Ameren reviewed the testimony of its own 

witness, Laurie H. Karman, it would have realized that Ms. Alexander testimony was 

responding to Ameren’s own rebuttal testimony regarding GCI’s recommendation to add 

a reporting requirements section to Part 280.  In her rebuttal testimony, Ms. Karman 

states “To add on further costs for the purposes of collecting data that may or may not be 

used when Staff has the option of requesting data at the point in time when such data is 

actually needed, is a far better balance of everyone’s resources.  For this reason, Ameren 

Illinois recommends Staff reject the GCI proposal to incorporate a new periodic data 

reporting section within the proposed language.”  Ameren Ex. 3.0 at 24, LL 519-24.   

 North Shore Gas Company and The Peoples Gas Light and Coke Company 

(“North Shore-Peoples Gas)” testified in a similar vein.  North Shore-Peoples Gas 

witness James G. Robinson testified that “The additional reporting requirements 

proposed by GCI would be burdensome and unnecessary.  At the end of the day, 

someone has to pay for the costs of additional reporting burdens, and that someone is the 

utility customer.  GCI is doing utility customers a disservice by proposing extensive and 

unnecessary additional reporting requirements.”  North Shore-Peoples Gas Ex. JR-2.0 at 

55, LL 1225-1229.   

 Ms. Alexander’s discussion of the NRRI provides information on both the need 

for data collection, the usefulness of that data, and returns to the NARUC data collection 

initiative on which many GCI proposals were based.  See GCI Ex. 1.0 at 14-21:344-569.  
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According to Ameren, a party’s positions and supporting evidence – as presented in 

direct testimony – are never to be changed or supported with additional facts.    

 3. Next, Ameren claims that Ms. Alexander’s cite to JD Power survey results 

to support her claim that Illinois utilities may not be following the best practices should 

be stricken because introducing the “results of a survey without the opportunity to 

sufficiently review and rebut the survey, presents an extreme prejudice to [Ameren].  

Ameren Motion at 2-3, ¶3.  Putting aside the hyperbole about “extreme” prejudice, the 

utility’s argument has no merit.  Again, Ameren takes the “extreme” position that a 

party’s position and supporting evidence must remain static once it has filed its direct 

case.  This idea ignores reality.  Parties are not limited to the arguments and evidence 

submitted in their direct cases.  Parties supplement their cases as proceedings move 

forward.  There would be little point to additional rounds of testimony if parties could not 

make additional arguments or cite to additional evidence to support their positions after 

direct testimony is filed.  Moreover, this proceeding has spanned a period of nearly five 

years.  If the submission of new and updated information was not permitted, the 

Commission’s decision would unavoidably be based on dated (possibly obsolete) 

information.  

 Furthermore, it strains credulity to say that Ameren was not aware of the results 

of the surveys cited in Ms. Alexander’s testimony.  JD Power surveys are well-

recognized and oft-cited publications.  This testimony provides additional information 

about the bases of Ms. Alexander’s expert testimony.  Under the Illinois Rules of 

Evidence, experts need not provide this information before offering expert opinions, but 

can be compelled to provide it on cross-examination.  Ill. Rules of Evid., Rule 705.  
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Ameren has the opportunity to cross-examine Ms. Alexander about the survey results and 

can argue the evidentiary weight to be given the survey results in its briefs.  The 

disclosure of surveys as one basis of Ms. Alexander’s opinions does not result in 

“extreme prejudice” - or any prejudice - to Ameren.   

 4. Ameren takes issue with Ms. Alexander’s use of the phrase the “nation’s 

best practices,” claiming that Ms. Alexander should have recommended that Part 280 be 

based on the “nation’s best practices” as part of her Direct Testimony.  Id. at 3, ¶4.  

Ameren also argues that Ms. Alexander’s testimony about the practices of other states 

should be stricken because it is “not responsive testimony.”  While Ms. Alexander may 

not have used the precise phrase the “nation’s best practices” in her prior pre-filed 

testimony, she frequently cited in her direct and rebuttal testimonies the statutes, rules, 

and regulations of other states as models for the substantive content of rules the 

Commission should adopt as part of a revised Part 280.  See, e.g., GCI Ex. 1.0 at 26, LL 

694; GCI Ex. 3.0 at 14, LL 309.   

 It is difficult to respond more definitively to Ameren’s claim regarding the 

impropriety or unresponsiveness of Ms. Alexander’s citations to other state’s practices or 

rules because in the portion of the testimony that Ameren seeks to strike, there are no 

cites to other state’s practices or rules.  However, the citations to the rules and practices 

of other states in her surrebuttal testimony do respond to the rebuttal testimony submitted 

by another party.  For example, at pages 17-18, Ms. Alexander, in discussing section 

280.40 – Deposits, quotes an Ohio regulation that gives an applicant for utility service the 

right to request information in writing about a utility’s decision to require the applicant 

provide a deposit in order to receive service.  GCI Ex. 5.0 at 17-18, LL 374-396.  Ms. 
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Alexander’s testimony on this point is responsive to North Shore-Peoples Gas witness 

James G. Robinson’s testimony suggesting that the proposed draft provides all needed 

information and asserting that GCI’s “recommendations are one-sided and would 

increase costs for utilities and, ultimately, their customers.  For example, they propose 

additional disclosure requirements beyond what is in the Commission Staff’s Proposed 

Rules, additional disclosure requirements that are simply not necessary because the 

Commission Staff’s Proposed Rules would require all the necessary information about 

deposits to be disclosed.”  North Shore-Peoples Gas Ex. JR-2.0 at 14, LL 289-294.  GCI 

does not think it would be productive to go through each cite or reference to other states’ 

rules or practices in Ms. Alexander’s Surrebuttal Testimony to show that they respond to 

the rebuttal testimony submitted by another party.  Ameren’s claim that Ms. Alexander’s 

use of such references “is not responsive testimony” is simply incorrect.   

 5. Ameren argues that Ms. Alexander’s testimony that the revised Part 280 

should include a data collection requirement that allows the Commission to compare the 

performance of utilities under the rules and that “the Commission conduct another 

investigation” is “… a new proposition and thus not proper for surrebuttal testimony.”  

Ameren Motion at 3, ¶5.  Ameren’s interpretation of Ms. Alexander’s testimony is 

plainly misguided.  Ms. Alexander testified regarding GCI’s proposal that utilities collect 

data on a consistent basis so that the Commission can evaluate the impact of the changes 

to Part 280.  GCI Ex. 5.0 at 7, LL 136-145.  Doing so, Ms. Alexander explained, would 

provide the Commission information for determining whether the rules it adopts are 

accomplishing what was intended and whether additional changes to Part 280 should be 

considered in the future.  Id.  Ms. Alexander did not recommend that the Commission 
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conduct another investigation.  Rather, she recommended that the Commission collect 

data that would allow it to make informed decisions about the need for additional changes 

or amendments to Part 280 in the future.   

 Moreover, as Ameren concedes, Ms. Alexander testified about data collection 

issues in both her direct and rebuttal testimonies. See GCI Ex. 1.0 at 13-21, LL 308-569; 

GCI Ex. 3.0 at 23-25, LL 511-562.  This is not a new issue.  Ameren’s claim that Ms. 

Alexander introduced a new argument in her surrebuttal testimony is false.   

6. Next, Ameren asserts that Ms. Alexander’s testimony that one objective of 

the Part 280 rewrite is that the rules be more accessible to customers should be stricken 

because it is not responsive to anyone’s testimony and it represents a new argument that 

is not appropriate for surrebuttal testimony.  Ameren is wrong on both counts.   

The testimony that Ameren seeks to strike deals with arguments raised by certain 

witnesses that the proposed policy statement in the rule make clear that the rules take 

precedence over any conflicting language in any utility tariffs.  GCI Ex. 5.0 at 9, LL 185-

191.  Placed in its proper context, it is clear that Ms. Alexander’s testimony responds to 

the rebuttal testimony of Nicor Gas Company (Nicor) witness David A. Lukowicz.  Mr. 

Lucowicz states: 

If the Commission has already determined that a tariff provision is 
acceptable and proper under the old rule (either as an explicit 
waiver or implicitly in approving the tariff) and the new rule does 
not contain new or changed substantive requirements, then there is 
no reason to treat the prior waiver or approval as invalid.  Not only 
is this proposal unfair and unreasonable, but it would also be costly 
and inefficient to re-litigate any such issues.  The proposed 
“precedence” language is unreasonable and should be rejected.   
 

Nicor Ex. 3.0 at 7, LL 156-162.   
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 The testimony Ameren seeks to strike is not a new position, but rather a 

reiteration of a consistent theme in each piece of Ms. Alexander’s testimony, which is to 

make Part 280 more consumer-friendly.  This is consistent with Staff’s stated desire to 

simplify the rule.  See, e.g., Staff Ex. 2.0 at 1, LL 16-17 (one purpose of the Part 280 re-

write is to ensure that the rule is “both legally functional and user-friendly.”)   

 Ameren also argues that the “policy statement in Section 280.05 has nothing to do 

with having customers being required to “scour hundreds of pages of hard-to-read utility 

tariffs.”  Ameren Motion at 4, ¶6.  Ameren’s argument, however, goes to the intent of 

section 280.05.  It does not serve as a basis for striking the identified testimony.   

7. Ameren argues that Ms. Alexander’s testimony that “existing waivers to the 

current Part 280” should not be allowed to continue is not responsive and represents a 

new argument.  Again, Ameren’s arguments have no merit.  Ms. Alexander’s testimony 

responds to the quoted portion of Nicor witness Lucowicz’s testimony cited in paragraph 

6 above where he takes issue with Ms. Alexander’s proposal that the Part 280 rules 

should take precedence unless the Commission has granted a specific waiver.  Nicor Ex. 

3.0 at 7, LL 144-162.  And, contrary to Ameren’s assertion, this is not a new argument.  

Ms. Alexander proposed the same language for section 280.05 as part of GCI’s mark-up 

of Staff’s draft rule, which was attached to Ms. Alexander’s direct testimony as GCI 

Exhibit 1.2.   

 8. Ameren next challenges Ms. Alexander’s statement that utilities should 

not be able to refuse service to an applicant if the applicant refuses to provide an e-mail 

address or a social security number.  Ameren Motion at 4-5, ¶8.  In particular, Ameren 

claims that for the first time, Ms. Alexander is testifying to the “legality” of utilities 
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asking for an applicant’s social security number.  Ameren says that this is the first time 

that this issue has been raised.   

However, as Ameren admits, Ms. Alexander has testified regarding the propriety 

of utilities asking applicants for a social security number since the beginning of this case.  

See GCI Ex. 1.0 at 5-6, LL 1220134; GCI Ex. 3.0 at 6, LL 134-143.  The surrebuttal 

testimony that Ameren seeks to strike is simply additional support for the position that 

Ms. Alexander took in her direct and rebuttal testimonies.  It is not a new issue.  

Ameren’s argument is another example of Ameren’s novel view of litigation that parties 

cannot supplement their positions with additional authority or evidence after they have 

filed their direct testimony.  Ameren’s argument should be rejected.   

Ameren’s argument that Ms. Alexander’s testimony regarding social security 

numbers does not respond to any parties’ rebuttal testimony is also wrong.  For example, 

North Shore-Peoples Gas witness James G. Robinson argued that the Commission should 

reject Ms. Alexander’s proposal that applicants should not be required to provide social 

security numbers.  North Shore-Peoples Gas Ex. JR-2.0 at 12, LL 240-249.   

9. Ameren next asks that the Commission strike Ms. Alexander’s reference 

to an Ohio regulation regarding activation rates.  Ameren Motion at 5, ¶9.  Ameren also 

argues that Ms. Alexander, for the first time, proposed new activation limits.  Ameren 

says that the reference to the Ohio regulation and the revised activation limitation should 

have been included as part of Ms. Alexander’s direct testimony.   

This is perhaps the most egregious example of Ameren’s distorted view of 

litigation.  Ms. Alexander’s surrebuttal testimony proposes that electric utilities be given 

three days to activate service and that gas utilities be given five days.  GCI Ex. 5.0 at 15, 



 11

LL 316-318.  These recommendations are more generous to utilities than the activation 

limits Ms. Alexander proposed in her direct testimony.  There, Ms. Alexander 

recommended that both electric and gas utilities be given two days to activate service.  

GCI Ex. 1.2 at 10-11.  Yet, under Ameren’s constricted interpretation of litigation, 

apparently Ms. Alexander cannot modify her position even if she were persuaded by the 

testimony of Ameren or another party.  Ameren’s position is not tenable.   

The same is true of Ameren’s argument regarding Ms. Alexander’s reference to 

the Ohio regulation.  Ms. Alexander’s discussion of the Ohio regulation provides 

additional support for her position regarding activation rates.  Parties are free to cite to 

additional evidence or support in rebuttal and surrebuttal testimony to bolster their 

positions.   

 10. Next, Ameren asserts that Ms. Alexander’s citation to an Ohio regulation 

concerning deposits and establishing service is a new position and unfair to raise at this 

juncture of the proceeding.  Ameren Motion at 5-6, ¶10.  While, as Ameren states, Ms. 

Alexander admitted that this is not precisely what she proposed originally regarding 

deposit requirements, she explained that “the Ohio policy reflects my basic concern that 

the rule requires the utility to orally inform customers of certain aspects of the deposit 

requirement and provide the right to receive this information in writing upon request.”  

GCI Ex. 5.0 at 17, LL 355-358.  In other words, Ms. Alexander’s cite to, and reliance on, 

the Ohio regulation is merely a modification of the position she took in her direct and 

rebuttal testimonies that responds to other testimony presented.  Modifying one’s 

positions as a case proceeds and develops is understandable and perfectly appropriate.  

Ameren’s constrained notion of litigation ignores this reality and should be rejected.   
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 11. Ameren argues that it was unfair for Ms. Alexander provide a cite in a 

footnote to Ohio Edison’s tariff stating that customers can pay their bills with a credit or 

debit card without paying an additional fee.  Ameren also claims that the reference to the 

Ohio tariff is not responsive to rebuttal testimony.  Again, Ameren’s notion that a party 

cannot cite to additional authority or evidence in rebuttal or surrebuttal testimony is 

perplexing.  There is nothing wrong about providing additional support for one’s position 

in later rounds of testimony.  To claim otherwise is ridiculous.   

 As to the claim that Ms. Alexander’s testimony does not respond to any other 

party’s rebuttal, Ameren’s own witness testified about this issue.  Ms. Karman testified 

that Ms. Alexander’s recommendation that utilities be barred from charging fees to 

customers who use a debit or credit card to pay their bills be rejected.  AIU Ex. 3.0 at 7-8, 

LL 147-165.  Ms. Alexander’s surrebuttal testimony was in response to the arguments 

raised by Ms. Karman and others on this issue.   

 12. Ameren next complains about Ms. Alexander’s cite to a Missouri 

regulation regarding estimated bills.  Ameren Motion at 6-7, ¶12.  Ameren makes the 

same arguments that it is improper to cite to the Missouri regulation at this point in the 

case and that Ms. Alexander’s testimony does not respond to any other party’s rebuttal 

testimony. 

 Ms. Alexander explains that the Missouri regulation reflects the approach she has 

recommended from the beginning of this case.  GCI Ex. 5.0 at 26, LL 588-591.  As such, 

the Missouri regulation is merely additional support for a previously stated position.   

Ameren’s claim that Ms. Alexander’s testimony regarding estimated bills does 

not respond to rebuttal testimony is also wrong.  For example, Commonwealth Edison 



 13

Company (“ComEd”) witness Charles S. Walls argues that Ms. Alexander’s proposals 

about estimated bills in her direct testimony should be rejected.  ComEd Ex. 2.0 at 18-19, 

LL 394-408.  Ms. Alexander’s surrebuttal testimony and her citation to the Missouri 

regulation respond to the rebuttal testimony of Mr. Walls and others.   

13. Ameren argues that Ms. Alexander’s “last minute insertion of what other 

states require” regarding customers obtaining a written medical certification is unfair.  

Ameren Motion at 7, ¶13.  For the reasons articulated throughout this response, it is 

perfectly legal, proper and appropriate for Ms. Alexander to provide additional support in 

later rounds of testimony for positions she has taken throughout the case.   

14. Ameren makes the same argument with respect to Ms. Alexander’s 

citations in her surrebuttal testimony to other states’ regulations concerning reconnection 

of service.  That is, Ameren argues that Ms. Alexander should have cited to the other 

states’ regulations in her direct testimony.  Id. at 7, ¶14.  Again, it is entirely legal, 

appropriate and proper for Ms. Alexander to provide additional support in her surrebuttal 

testimony for a recommendation she made in earlier rounds of testimony.  Ameren’s 

arguments to the contrary are wrong.   

15. Finally, Ameren takes issue with Ms. Alexander’s citation to, and reliance 

on, an NRRI report about utility data collection.  Ameren Motion at 7-8, ¶15.  The NRRI 

report is the subject of the second paragraph of Ameren’s Motion.  Ameren repeats its 

argument here.  For sake of brevity, GCI will not repeat its arguments made above.  

Suffice to say, Ameren’s arguments are meritless and should be rejected.   
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CONCLUSION   

For the reasons discussed herein, Governmental and Consumer Intervenors 

respectfully request that the Illinois Commerce Commission deny the Motion to Strike on 

Behalf of Ameren Illinois Company.   

Dated:  March 31, 2011     Respectfully submitted, 
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