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BLUESTAR'S REPLY BRIEF ON EXCEPTIONS 

 
 Complainant BlueStar Energy Services, Inc. ("BlueStar"), by and through its attorneys 

SCANDAGLIA & RYAN, hereby files its Reply Brief on Exceptions.  BlueStar agrees with the 

Administrative Law Judge's Proposed Order (the "Proposed Order"), and as a result, the 

Commission should adopt the Proposed Order as is.  However, the Staff of the Illinois 

Commerce Commission ("Staff") and Ameren Illinois Company d/b/a Ameren Illinois 

("Ameren") raise arguments on exception that bear response.  Thus, in support hereof, BlueStar 

states as follows: 

 
I. Response To Staff's And Ameren's Exception #1:  The Proposed Order Correctly 
 Identifies A Conflict Between Ameren's Tariff And Part 453.40.    
 
 Both Staff's and Ameren's briefs on exceptions incorrectly argue the Proposed Order 

requires modification because there is no conflict between Part 453 and Ameren's tariff.  The 

Proposed Order correctly states the obvious conflict:  Section 453.40(a)(4) provides that 

residential customers who enroll with an ARES through the internet "may cancel the enrollment 

within 3 business days after the Internet enrollment," while Ameren's tariff provides that a 
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residential customer, regardless of how it enrolled with the ARES, may cancel the enrollment by 

making such request to Ameren "within ten calendar days of the Company's processing of the 

enrollment."  (Proposed Order, pp. 6-7.)   

 As an initial matter, it must be noted that both Staff and Ameren again fail to 

acknowledge that the Commission (in its Order in Cons. Docket Nos. 08-0619, et al.) confirmed 

the AIU UCB/POR Docket was limited to the UCB/POR program, and specifically stated that 

the single billing option or "SBO" practiced by BlueStar "is not the subject of this proceeding."   

(Ex. D, Order at 2, n.1.1)  It is simply erroneous for Ameren and Staff to argue that Ameren's 

tariff in the AIU UCB/POR Docket governs rescission windows applicable to ARES (like 

BlueStar) who utilize the "single billing option" ("SBO") provided for by Section 16-118(b) of 

the Public Utilities Act, 220 ILCS 5/16-118(b).  Thus, the Proposed Order correctly rejects the 

at-issue provisions regarding rescission windows because they impermissibly expand the tariff's 

scope beyond that which the Commission authorized in the first instance.  The fact Staff and 

Ameren refuse to address this point is a tacit admission that Ameren's tariff goes too far. 

 As to Ameren's brief, Ameren takes the position that there is no conflict between its tariff 

and 83 Ill. Adm. Code 453.40 because the 3-day rescission period mandated by rule operates 

concurrently with the 10-day rescission window provided for in Ameren's tariff.  Specifically, 

Ameren argues that the 10-day rescission window in its tariff applies only to its relationship with 

the customer, whereas the 3-day rescission window applies only to the customer's relationship 

with the ARES.  (Ameren BOE ¶¶ 7-15.)   

 This logic suffers the fatal flaw that Ameren's 10-day rescission window cannot be 

considered in a vacuum.  Ameren admits that under its tariff any residential or small business 

customer could rescind a switching order by notifying Ameren within 10 days of a "switch 
                                                            
1 Unless otherwise noted, all Exhibits referenced herein are attached to BlueStar's Complaint. 
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letter."  (Ameren BOE ¶ 12, 19.)  By rescinding a switching order in this manner, the customer 

rescinds its switch from Ameren to an ARES.  If the switch is rescinded, the customer stays with 

Ameren and the customer's ARES enrollment is cancelled.  Thus, it almost goes without saying 

that Ameren's tariff allows an Ameren customer to rescind a request to enroll with an ARES 

within 10 days, regardless of how the customer initiated the switch.  However, as noted above, 

Section 453.40(a)(4) provides that residential customers enrolling with an ARES over the 

internet only get 3 days to rescind a switch.  Therefore, the two provisions cannot be reconciled. 

 Staff offers a different tack, rehashing its previously rejected argument that the 3-day 

rescission window provided for in Section 453.40(a)(4) is merely a "floor" that utilities may alter 

at-will in tariff proceedings.  The Proposed Order correctly rejects this argument.  As discussed 

above, the tariff's 10-day rescission window cannot be reconciled with the 3-day rescission 

period found in Section 453.40(a)(4).  Moreover, Staff acknowledges it is possible that the 

commission and JCAR did not intend the 3-day rescission window to be merely a floor, but 

instead intended the 3-day period to reflect a balance between consumer protection and the 

interest of RES and consumers in more competitive prices.2  (Staff BOE at 8.)  Staff's 

acknowledgement of even the mere possibility that the Commission chose the 3-day rescission 

period for this precise reason further underscores the importance of changing that rule only 

through formal rulemaking so the Commission (and JCAR) can ultimately decide the proper 

balance between the purported consumer protection afforded by the longer rescission period and 

the increased prices (and lessened competition) that may result from such a provision.   

 Finally, Staff's lengthy and opaque discussion about the relative histories of the 

Consumer Fraud and Deceptive Practices Act ("CFA") and Public Utilities Act ("PUA") is 

                                                            
2 It cannot be disputed that a longer rescission period increases the RES' cost in obtaining energy for sale to its 
customers. 
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irrelevant.  This is not a conflict between two statutes.  It is a conflict between a properly-

adopted administrative rule and a tariff, and there can be no dispute that the rule controls in this 

situation. 

 Accordingly, the Commission should adopt the Proposed Order as is and reject Staff's 

and Ameren's arguments that there is no conflict between Ameren's tariff and 83 Ill. Adm. Code 

453.40. 

 
II. Response To Staff's Exception #2:  83 Ill. Adm. Code 453.40 Controls Over 
 Ameren's Tariff.           
 
 Both Staff and Ameren argue Part 453 does not apply and/or control over the tariff based 

upon a gross misreading of 83 Ill. Adm. Code 453.40(c).  That section provides: 

In the event of any conflict between this Section and the requirements for RESs 
and LOAs provided in electric utility tariffs on file with the Commission as of the 
effective date of this Part, this Section shall control. 

 
 Staff argues this provision means both that rules do not always trump tariffs and that Part 

453 only applies to tariffs on file at the time the rule was passed.  The Proposed Order correctly 

rejects Staff's interpretations.  BlueStar agrees that the primary purpose of this provision was to 

remove any doubt that Section 453's consumer protections override any contrary provisions in 

those tariffs already on file at the time of Section 453's adoption.  However, it is nonsensical to 

suggest that this provision was somehow designed to override sub silentio the general rule that 

administrative rules control over conflicting tariff provisions and that newer tariffs must conform 

to existing rules.  Indeed, such an interpretation would undermine the very purpose of Section 

453. 

 Staff's interpretation is plainly incorrect because an interpretation that Section 453 only 

applies retroactively works the absurd result that consumers would only get the benefit of the 

- 4 - 
 



new consumer protection measures until new tariffs are passed.  The Proposed Order correctly 

rejects Staff's argument because it does not serve the rule's purpose.  See American Home Assur. 

Co. v. Taylor, 402 Ill. App. 3d 549, 551 (1st Dist. 2010) (legislative intent a consideration when 

interpreting statutes).  To the contrary, the existence of Part 453.40(c) only bolsters BlueStar's 

position, as it is clear that in enacting that rule, the Commission and JCAR specifically intended 

for Part 453.40 to override tariffs in the event of a conflict.  The Proposed Order correctly rejects 

Staff's argument that a tariff can override a rule, and Staff has not cited any authority in its brief 

supporting the assertion that a tariff can override a rule. 

 BlueStar's commonsense interpretation is further bolstered by the fact this type of 

legislative-intent clause routinely appears in the Illinois Administrative Code.  Some other 

examples of this type of clause are found in:  59 Ill. Adm. Code 101.75(a), 62 Ill. Adm. Code 

1848.9(c)(1), 83 Ill. Adm. Code 200.335(a), 89 Ill. Adm. Code 509.10, 77 Ill. Adm. Code 

300.4000(g), and 80 Ill. Adm. Code 2700.415(k).  In each instance, these clauses serve the 

limited purpose of expressing legislative intent regarding what provision controls in the event of 

a conflict between the new rule and an existing rule, tariff, or statute.  Similarly, Part 453.40 

states legislative intent that its consumer protection measures be implemented into any tariffs. 

 In sum, the Commission should reject Staff's arguments that Ameren's tariff controls over 

Part 453.40 and adopt the Proposed Order as is. 

 
III. Response To Staff's Exception #3:  Staff's Position In This Case Is Contrary To The 
 Position In The ComEd UCB/POR Docket Proceedings.      
 
 Staff's post hoc rationalizations do nothing to relieve the obvious conflict between its 

position in this matter and its position in the ComEd UCB/POR docket proceedings.  In this 

matter, and indeed even in its Brief on Exceptions, Staff argues that Ameren's tariff is more 
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recent and more specific than 83 Ill. Adm. Code 453.40, and that Ameren's tariff should control.  

(Staff's BOE 1-8.)  In the ComEd UCB/POR docket proceedings, however, Staff argued against 

ComEd's proposed 18-day rescission window by testifying that rescission windows should be 

"first and primarily addressed in a rule that is applicable to customers of both ComEd and AIU."  

(Exhibit B to BlueStar's Supplemental Filing, ll. 577-579.)  Staff also argued that it supported the 

inclusion of language that the proposed 412 rule would trump any contradictory provisions found 

in tariffs.  (Exhibit B to BlueStar's Supplemental Filing, ll. 565-574.) 

 Apparently Staff is attempting to substitute its own judgment that a 10-day rescission 

window is more appropriate than the existing rescission window provided for in Part 453.40.  

This is evident from the dichotomy of Staff's positions in this matter and ComEd's UCB/POR 

proceeding.  In this matter, Staff argues the 10-day rescission window from Ameren's tariff 

should control over Part 453.40.  However, in ComEd's UCB/POR proceeding, Staff argued the 

Commission should reject the 18-day rescission window in ComEd's proposed tariff in favor of 

the window to be provided for in Part 412 (Staff had argued for a 10-day rescission window in 

the Part 412 Docket).3  The Commission should see through Staff's veiled attempt at legislating a 

new omnibus rescission window. 

 In any event, Staff is on record arguing, on the one hand, that Ameren's tariff should 

control over a rule, and then on the other hand arguing that ComEd should not be allowed to 

change the rescission window to 18 days because the rescission window should be decided by a 

rule.  BlueStar stands by its position that Staff has taken contradictory positions on matters at 

issue in this proceeding. 

 
 
 
                                                            
3 See e.g. Staff Report on Proposed Part 412 (December 2, 2009), attached hereto as Exhibit A. 
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IV. Response To Ameren's Exception #2:  The Proposed Order Requires Reforms To 
 Ameren's Tariffs.           
 
 The thrust of Ameren's proposed changes under Ameren's Exception #2 clarifies that 

Ameren's argument here is really that "mass market billing systems" and "EDI or DASR 

processes for utilities that govern switching and customer notification" are "complicated" and 

that changes to the system are not "simple."  (Ameren BOE ¶¶ 19, 22.)  Thus, Ameren essentially 

concludes that even in the event the Commission finds a conflict between Ameren's tariff and 

Part 453.40, the Commission cannot require Ameren to actually change its system to abide by 

the 3-day rescission window provided for in Part 453.40 because it would be too difficult.  The 

Commission should reject this strong-arm tactic. 

 The Proposed Order correctly identifies a conflict as to rescission windows found in a 

preexisting rule (Part 453.40) and in Ameren's recently-filed tariff.  The Proposed Order then 

correctly concludes Ameren must revise the inconsistent parts of its tariff to comply with the 

rule.  This is a simple and straight-forward resolution.4  The fact there may be other costs 

associated with implementing the required changes to Ameren's tariff is of no moment.  Ameren 

should have considered the risks of filing an improper tariff prior to doing so; it cannot now be 

heard to complain of the costs of fixing its own error.  

 
 WHEREFORE, BlueStar respectfully asks the Commission to reject Staff's and Ameren's 

Exceptions and to implement the Proposed Order as is, except as specifically consented to by 

BlueStar in its Reply Brief on Exceptions. 

 

 

 
                                                            
4 BlueStar also objects to Ameren's unreasonable proposal to extend the time to fix this problem from 14 to 90 days. 
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March 25, 2011 
 
 
 
 
 
 
Alan W. Nicgorski 
SCANDAGLIA & RYAN (FIRM NO. 43575) 
55 E. Monroe, Suite 3440 
Chicago IL 60603 
(312) 580-2035 (phone) 
(312) 782-3806 (fax) 

Respectfully submitted, 
 
BLUESTAR ENERGY SERVICES, INC. 
 
 
_/s/ Alan W. Nicgorski_________________  
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