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COMMONWEALTH EDISON COMPANY’S  
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OR FOR LEAVE TO FILE SUPPLEMETAL INFORMATION  

Commonwealth Edison Company (“ComEd”) submits this Response to the Motion to 

Strike or For Leave to File Supplemental Information (“Motion”) of the Illinois Industrial 

Energy Consumers (“IIEC”).  The premise of IIEC’s Motion is that ComEd was required to 

present, in its Initial Brief, two specific arguments it made in its Reply Brief concerning the 

applicability to this case of the Appellate Court’s decision in ComEd’s 2007 rate case.1  From 

that premise, the Motion – which was filed two full weeks after ComEd’s Reply Brief – 

postulates that ComEd’s Reply Brief arguments that the appellate decision is not dispositive of 

the issue in this case is improper, even though the two specific arguments IIEC finds 

objectionable undeniably respond to points raised in the Initial Briefs of the Attorney General 

(“AG”) and Citizens Utility Board (“CUB”).   

The Motion confuses ComEd’s evidentiary burden with its briefing obligations, wrongly 

states the proper role of a reply brief, and would improperly require ComEd to anticipate and 

respond to specific arguments about the appellate opinion before they are made in Initial Briefs.  

                                                 
1 Commonwealth Edison Co. v. Illinois Commerce Comm’n, (“ComEd”), 405 Ill. App. 3d 389 (2nd Dist. 

2010).  Litigation of that appeal is not over.  Petitions for Leave to Appeal to the Illinois Supreme Court were filed 
by the Commission and ComEd.  While the AG notes that the Commission’s PLA did not include the depreciation 
issue (AG Br. at 13), ComEd’s did.  See ComEd Petition for Leave to Appeal, Illinois Supreme Court Docket No. 
111548.  On March 9, 2011, the Supreme Court ordered that the two Petitions will be considered together.   
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The Motion is contrary to law and a meritless attempt to gain an unauthorized and unfair reply 

brief.  The Illinois Commerce Commission (“Commission”) should deny the Motion. 

The Motion Confuses Evidentiary and Briefing Obligations.  ComEd has the burden of 

proof.  It met that evidentiary burden by providing evidence – testimony and other 

documentation admitted into the record – demonstrating the facts supporting its position on 

depreciation reserve.  Houtsma Dir., ComEd 6.0 Rev., 10:209-15:302; Houtsma Reb., ComEd 

29.0, 7:131-11:210, 8:142-9:165; Houtsma Sur., ComEd Ex. 55.0 2nd Rev., 7:125-12:237.  That 

burden imposes no requirement whatsoever on ComEd’s Initial Brief.  Like every other party, 

ComEd Initial Brief should contain the affirmative arguments that ComEd believes support its 

position in the case.   

ComEd’s Initial Brief did just that, explaining how the evidence justified its position on 

depreciation reserve and Accumulated Deferred Income Taxes (“ADIT”).  ComEd Init. Br. at 23-

25.  Moreover, although it was not required, ComEd’s Initial Brief specifically acknowledged the 

appellate opinion and explained generally why that decision did not preclude ComEd’s position 

in this case.  Id. at 25.  ComEd was required to do nothing more.   

IIEC’s Motion Would Impose a Prohibited Limitation on ComEd’s Briefing.  IIEC’s 

position that ComEd was required to address all possible its arguments  concerning the appellate 

opinion in its Initial Brief is contrary to law.  The parties could have made a variety of potential 

arguments about the appellate court opinion – not just limited to the Section 9-211 and ADIT 

arguments to which IIEC now objects – and ComEd could not have been expected to fully 

respond to all such arguments in the abstract in its Initial Brief.  The fact that a response is “new” 

argument – i.e., not in the initial brief, does not make it improper.  The law is clear that ComEd 

need not have anticipated and responded in advance to arguments against its position that other 



 

 3 

parties could conceivably make based on the appellate opinion.  Such a requirement would 

impose an unrealistic burden on all parties and unduly lengthen initial briefs, and potentially 

confuse the decision maker by introducing and refuting arguments that no other party may ever 

make.   The Illinois Supreme Court has succinctly recognized the impropriety of any such 

requirement: “[i]t would be unfair for us to require an appellant, when writing his or her opening 

brief, to anticipate every argument that may be raised by an appellee.”  People v. Whitfield, 228 

Ill. 2d 502, 514 (2007), citing Oliveira v. Amoco Oil Co., 311 Ill. App. 3d 886, 891 (4th Dist. 

2000), rev'd in part on other grounds, 201 Ill. 2d 134, (2002) (“An appellee may argue any point 

supported by the record but an appellant is under no obligation to anticipate every argument an 

appellee might raise and address it in his opening brief.”).   

The Whitfield decision is instructive.  There, the State, in its opening brief, argued that 

the defendant was not entitled to any credit for the time he spent on probation towards his prison 

sentence.  In his reply brief, the defendant for the first time raised a “new” double jeopardy 

claim, which the State moved to strike.  The Supreme Court held that the defendant’s double 

jeopardy claim was proper as it was in response to the State’s argument.  Id. at 514-515.  The 

fact that the double jeopardy claim could have been raised or argued earlier was not 

determinative, so long as it was responsive to arguments that the State has actually made in its 

initial brief.  Indeed, even where the argument to which a reply is made seems to have been 

logical or obvious, courts have not held that a party is required to anticipate and “respond” in 

advance.  E.g., Rome v. Commonwealth Edison Co., 81 Ill. App. 3d 776, 779-80 (1st Dist. 1980). 

ComEd Reply Brief Is Responsive.  The requirement of reply brief argumentation is that 

it be legitimately responsive.  As Supreme Court Rule 341(j) provides in the appellate context, a 
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“reply brief, if any, shall be confined strictly to replying to arguments presented in the brief of 

the appellee and need contain only Argument.”   

ComEd’s Reply Brief discussion of the Appellate Court decision responds directly to the 

two specific arguments made by CUB and the AG in their initial briefs, the AG’s reliance on the 

Section 9-211 “value” argument (AG In. Br. at 11-12) and the CUB ADIT argument (CUB In. 

Br. at 12).2  ComEd’s Reply Brief explained why their specific arguments were misplaced and 

why the Commission should reject them.  ComEd’s response is not only proper; it is exactly 

what a reply should do.  Certainly, the fact that ComEd bears the ultimate evidentiary burden of 

proof does not mean that its reply brief is limited to repeating reasons, arguments, and citations 

already in its Initial Brief. 

WHEREFORE, Commonwealth Edison Company respectfully requests that the 

Commission deny IIEC’s Motion to Strike or For Leave to File Supplemental Memorandum. 

                                                 
2 ADIT is not even mentioned in the Appellate Court opinion. 
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