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NOW COMES the Citizens Utility Board (“CUB”), by and through its attorneys, and 

pursuant to 83 Ill. Admin. Code 200.190, hereby files this Reply to Commonwealth Edison 

Company’s (“ComEd” or “the Company”) Response to CUB’s Motion for Leave to File Draft 

Proposed Order Instanter.  ComEd’s Response does not oppose CUB’s motion, but significantly 

erred by addressing issues not raised by CUB’s motion and inappropriately requesting relief in a 

Response. 

 CUB filed its motion on March 1, 2011, being unable to complete the order by the due 

date but understanding that the draft order is intended to be helpful to the Administrative Law 

Judges (“ALJs”).  CUB Motion at 1.  ComEd did not object to CUB’s motion.  ComEd Reply at 

1.  ComEd acknowledged CUB’s central involvement in contemporaneous filings in other 

dockets, and agrees that CUB’s draft order is not “a disguised surreply.”  Id.  ComEd also agreed 

that the primary purpose of Draft Proposed Orders is to aid the ALJs.  Id.  The apparent purpose 

of ComEd’s Response is to complain that they have “noted a trend” that other filings—they do 

not specify which filings, which party, or whether those filings were in this or other dockets—

have been made after 5 p.m. on their due dates.  Id.  The Company goes on to request that the 

ALJs require future submissions in this docket to be filed and served before 5 p.m. on their due 
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dates.  Id. at 1-2.  This request is procedurally inappropriate, as a request for relief must be made 

in a motion, and even if the request had been made properly, is contrary to Illinois law. 

I. A Response Cannot Request Separate Relief from That of the Original 
Motion 

 
 CUB’s and IIEC’s motions requested leave to file draft proposed orders after their due 

date.  ComEd’s response does not object to those requests, and instead requests separate relief 

for future submissions.  This is both wholly irrelevant to CUB’s and IIEC’s requests, but is also a 

request improperly before the Commission.  The Commission’s rules require that requests for 

relief must be made in a motion which sets forth the relief or order sought and is filed according 

to the Rules of Practice.  83 Ill. Admin. Code 200.190(a)(c).  ComEd has requested relief—

namely, that the ALJs “require that all future submissions in this proceeding must be both filed 

on eDocket and served prior to 5 p.m. on the date due” (ComEd Response at 1-2), but has not 

filed a motion making this request.   

 Additionally, because ComEd does not object to CUB or IIEC’s motions, any further 

discussion of future due dates is irrelevant. 

 II. The Relief Requested Is Inappropriate 

 ComEd’s requested relief of striking future documents filed and served after 5 p.m. is 

contrary to Illinois Law.  This exact issue was decided by the Illinois Supreme Court.  People v. 

Illinois Commerce Comm’n, 899 N.E.2d 227 (2008).  In that case, AT&T complained, as ComEd 

has here, that documents filed on the Commission’s eDocket system after business hours on their 

due date should be considered untimely.  Id.  The Court found that imposing a strict 5 p.m. 

deadline would be in opposition to the Commission’s expressed intent to encourage the use of 

electronic filing.  Id. at 235.  This is because when faced with a tight deadline, a 5 p.m. limit 

would encourage attorneys to print and mail large documents, invoking the mailbox rule, rather 
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than using the more efficient and economical electronic filing.  Id.  Therefore, the Court held that 

“the Commission’s regulations do not require that electronic documents be transmitted by 5 p.m. 

on their due date.  So long as the document is transmitted prior to midnight of the due date, and 

otherwise complete under the Commission’s rules, that document is timely filed...”  Id. at 235-

36. 

 A presumption is thus created that for all ICC proceedings, documents filed on eDocket 

and served electronically are subject to a deadline of midnight on their due date.  This 

presumption could be rebutted by a case management order, but no party requested such at the 

outset of this case.  Failing to have made such request, ComEd cannot now complain that other 

parties followed the Illinois Supreme Court’s ruling rather than ComEd’s off-record preferences.  

The relief they now request is inappropriate at this point in the case. 

 

III. Conclusion 

 CUB’s motion should be granted because its draft order was intended to aid the ALJs in 

writing their Proposed Order and does not prejudice any party. ComEd does not object to CUB’s 

requested leave to file, but rather expresses its concern about late filings, which does not 

constitute a proper request for relief. CUB requests that the Commission grant the motion, and 

decline to order relief requested in ComEd’s response, which is procedurally and legally 

improper. 
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