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METRA’S POST-HEARING REPLY BRIEF 

The Northeast Illinois Regional Commuter Railroad Corporation, d/b/a Metra (“Metra”) 

submits this reply brief in accordance with the scheduling order issued by Administrative Law 

Judge Haynes.   

I. COMED HAS EMPLOYED THE OSTRICH STRATEGY. 

Commonwealth Edison Company (“ComEd”) has employed the Ostrich Strategy in this 

case.  The Ostrich Strategy is a strategy that is very, very rarely used in Commission 

proceedings.  Its use appears to be confined to those situations in which every other party to the 

proceeding is opposed to the petitioner’s proposal, and the petitioner cannot effectively or 

persuasively respond to the legitimate objections made by other parties to the proposal.  In that 

case, a petitioner employing the Ostrich Strategy files an opening brief in which petitioner 

merely repeats in its opening brief the positive aspects of its proposal that were identified in its 

petition and direct testimony.  In diametric opposition to standard Commission practice, 

however, a petitioner employing the Ostrich Strategy sticks its head in the sand in its opening 

brief and does not respond in its opening brief to the criticisms leveled against its proposal by 

other parties.  Instead, the petitioner waits until its reply brief to make its arguments concerning 
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the criticisms of its proposals made by other parties in their testimonies and that may have 

emerged at the hearing. 

Parties who believe that their proposals are reasonably supported and have merit do not 

use the Ostrich Strategy because they tend to believe that their proposals can withstand other 

parties’ criticism, and because they recognize that as a general proposition they need to fully and 

fairly respond to criticism in order to persuade the Commission of the merits of their proposal.   

While it is a risky strategy, parties whose proposals are weak and cannot withstand the 

light of day may consider using the Ostrich Strategy.  The advantage of the Ostrich Strategy is 

that:  (1) the petitioner may reduce the ability of other parties to respond to its arguments about 

the real issues in the case because the petitioner reserved those for its reply to which no response 

is possible; and (2) public discourse about the proposal is more limited, which can only benefit a 

weak proposal. 

ComEd’s initial post-hearing brief is a classic example of implementation of the Ostrich 

Strategy.  After the parties submitted a total of five sets of pre-filed testimony, submitted pre-

hearing legal memoranda, and participated in three days of evidentiary hearings, ComEd filed an 

initial post-hearing brief in which it essentially regurgitated the direct testimony it filed with its 

petition.1   

This brief responds to the few arguments that ComEd did make, and identifies the issues 

to which ComEd made little or no argument or sought to sidestep. 
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1 As a simple illustration of ComEd’s tactics, ComEd’s brief contains a total of one single citation to the three days 
of hearing transcripts.  See ComEd Initial Post-Hearing Brief at 9. 
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II. REPLY TO COMED ARGUMENTS 

The ICC Staff and Intervenors in this proceeding have leveled numerous criticisms at 

ComEd’s proposal and have identified a number of fatal flaws.  The criticisms leveled at 

ComEd’s proposal include the following: 

o ComEd’s proposed Alternative Regulation proposal does not satisfy the 

requirements of Section 9-244 of the Public Utilities Act because: 

• It is not “an alternative to rate of return regulation” under 
Section 9-244(a)(i). [D. Rearden Direct, ICC Staff Ex. 1.0R 
at 3:59 to 4:75]; and 

• A construction budget is not an appropriate standard for 
measuring utility “performance” under Section 9-244(a)(ii). 
[D. Rearden Direct, ICC Staff Ex. 1.0R at 4:76-88 and 
17:393-19:442].  ICC Initial Brief at 7. 

o Use of ComEd’s own budget as the standard against which ComEd’s 

performance will be measured, and costs recovered, is unwise and 

contrary to good public policy because ComEd can readily inflate its 

budget in undetectable ways in order to ensure recovery of its costs. [E.g., 

J. Bachman Direct, CTA/Metra Jt. Ex. 1.0 at 5:97-105; D. Rearden Direct, 

ICC Staff Ex. 1.0R at 17:393 to 19:442; R. Stephens Direct, IIEC Ex. 1.0-

C at 11:237-51; J. Hinman Direct, ICC Staff Ex. 2.0 (Rev.) at 3:56-62]. 

o The Commission and ICC Staff do not have the intimate knowledge of 

ComEd’s system necessary to effectively review ComEd proposals for 

capital improvements under ComEd’s alternative regulation proposal.  [D. 

Rearden Direct, ICC Staff Ex. 1.0R at 9:191-208 and 19:423-25; D. 

Rearden Rebuttal, ICC Staff Ex. 8.0 at 12:271-74].  

o Provision of a cost recovery mechanism for Smart Grid projects prior to 

the identification of those projects is contrary to the Commission’s Final 
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Order in Docket 07-0566, and it would violate fundamental principles of 

rate design. [E.g., R. Hemphill, 1/26/11 Tr. at 496:6 to 497:11 and 497:12 

to 498:1; J. Bachman Direct, CTA/Metra Ex. 1.0 at 4:72-83 and 5:106-

114; R. Stephens Direct, IIEC Ex. 1.0-C at 4:80 to 6:145]. 

o ComEd’s alternative regulation proposal fails to satisfy the requirements 

of Section 9-244(b)(1) of the Public Utilities Act because it is not likely to 

result in lower rates.  [E.g., M. Brosch Direct, AG Ex. 1.0 at 3:68-71 and 

19:408-10; D. Rearden Direct, ICC Staff Ex. 1.0R at 14:313-17]. 

ComEd’s response to those criticisms, to the extent any meaningful response was made, is 

briefly discussed below. 

A. ComEd’s Proposal Fails To Satisfy The Section 9-244 Requirements 
For An Alternative Rate Regulation Program. 

ComEd’s initial post-hearing brief fails to address the argument in the ICC Staff 

testimony that its proposal does not satisfy the requirements of Section 9-244(a)(i) because that 

section generally applies to a utility’s overall earnings and revenues, and ComEd’s proposal 

therefore is not alternative regulation.  [D. Rearden Direct, ICC Staff Ex. 1.0R at 68-71].  

ComEd’s initial brief also never addresses the argument that ComEd’s budget is not a lawful 

performance standard against which ComEd’s performance may be compared.  Instead, ComEd 

simply suggests that:   

‘Alternative Regulation’ is a form of utility rate making where 
additional factors are used to set utility rates, separate from 
traditional rate cases.  Under alternative regulation, rate changes 
can be based on external benchmarks of utility efficiency, industry 
rates of inflation, or improvements in reliability or operational 
performance…While Section 9-244 of the Public Utilities Act 
allows a utility to propose alternative regulation, it does not specify 
the form that alternative regulation can take. 
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ComEd’s Initial Post-Hearing Brief at 34 (citation omitted).  Thus, in ComEd’s world, 

alternative regulation can be just about anything.    

Metra agrees with the ICC Staff that Section 9-244 (a)(i) contemplates a complete 

alternative to traditional rate setting, and not just on alternative approach layered on top of an 

ongoing traditional rate case.  What ComEd has proposed is not an alternative regulation 

program, but rather is simply a means of increasing rates on a piecemeal basis for recovery of 

specific investments and expenses for targeted programs.  [M. Brosch Direct, AG Ex. 1.0 at 

20:417 to 21:432].  That does not satisfy the program requirements of Section 9-244(a)(i) of the 

Public Utilities Act. 

Moreover, Metra agrees with the ICC Staff and the IIEC that ComEd’s own budget is not 

a lawful or appropriate standard for use in setting rates under an alternative regulation program 

because, as discussed below, the budget can be inflated and is subject to manipulation.  As IIEC 

aptly pointed out in its initial brief, ComEd’s budget is not an appropriate standard because it is 

not likely to produce just and reasonable rates, as required by Section 16-108(d) of the Public 

Utilities Act.  See IIEC Initial Brief at 7.   

B. Using ComEd’s Budget As The Standard Against Which ComEd’s 
Performance Is Measured Would Be Bad Public Policy And Should 
Not Be Approved. 

As noted above, some expert witnesses objected to the use of ComEd’s budget as a 

standard against which to compare ComEd’s budget, without expressly arguing that ComEd’s 

budget does not satisfy the statutory definition of a standard under Section 9-244(a)(ii) of the 

Public Utilities Act.  In addition to the failure to qualify as a permissible standard under Section 

9-244(a)(ii), Metra agrees with all of the parties whose witnesses testified that using ComEd’s 

budget as a standard against which ComEd’s budget would be compared is bad public policy 
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because ComEd could inflate its budget to ensure that ComEd would always fully recover its 

investment. 

Although multiple parties and witnesses argued that using ComEd’s budget is an 

absolutely fatal flaw in ComEd’s regulatory scheme because it is so susceptible to manipulation, 

ComEd never directly confronted those arguments.  [See, e.g., J. Bachman Direct, CTA/Metra Jt. 

Ex. 1.0 at 5:97-105; D. Rearden Direct, ICC Staff Ex. 1.0R at 17:393 to 19:442; R. Stephens 

Direct, IIEC Ex. 1.0-C at 11:237-51; J. Hinman Direct, ICC Staff Ex. 2.0 (Rev.) at 3:56-62].  

Instead, ComEd suggested that its budget would receive internal review, and ComEd then spent 

an inordinate amount of time explaining how it went about constructing the budget for two of the 

projects that it has proposed for Alternative Regulation treatment.  ComEd’s Initial Post-Hearing 

Brief at 9-10, 20-22 and 24-26. 

ComEd never directly addresses or attempts to come to grips with the argument that its 

entire “alternative regulation” scheme is subject to manipulation by ComEd by simply inflating 

the budget for alternative regulation projects in imperceptible and unchallengeable ways.  

ComEd also never addresses the arguments by Staff and IIEC witnesses that ComEd can always 

stay within budget by characterizing a project as being complete.  [E.g., D. Rearden Direct, ICC 

Staff Ex. 1.0R at 22:499 to 23:518].  Those facts, standing alone, warrant rejection of ComEd’s 

proposed scheme. 

C. ComEd Never Directly Addresses Staff’s Concern That It And The 
Intervenors Lack The Necessary Resources and Expertise To Evaluate 
ComEd’s Proposed Alternative Regulation Projects. 

ComEd only addresses Staff’s and other witnesses’ concerns about Staff’s lack of 

resources and expertise in passing, complete with an ad hominem comment: 

Metra’s Post-Hearing Reply Brief 
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than is typically reviewed post hoc during a rate case [citation 
omitted].  And, while no regulatory process is perfect, 
improvements cannot be made if pilot efforts aimed at augmenting 
knowledge are killed by fear and suspicion. 

ComEd’s Initial Post-Hearing Brief at 4.  ComEd is wrong on all counts. 
 

First, the task of reviewing the budget for a projected project on ComEd’s system is 

dramatically different than an after the fact review to make sure that funds were reasonably and 

prudently incurred.  Staff properly objected to being involved in ComEd’s planning process.  [D. 

Rearden Direct, ICC Staff Ex. 1.0R at 9:191-202 and 19:421-28; D. Rearden Rebuttal, ICC Staff 

Ex. 8.0 at 12:272-74].  Moreover, it appears that most of the projects contemplated for 

alternative regulation treatment are capital improvements to ComEd’s grid.  No party to this 

proceeding has the resources or expertise to routinely review or effectively challenge ComEd’s 

projected costs for improvements to delivery grid.  “ComEd knows much more about its costs 

and operations than any outside entity could possibly learn in a reasonable amount of time.”  [D. 

Rearden Rebuttal, ICC Staff Ex. 8.0 at 12:272-74].  The difference in the budgetary detail 

provided in the two proceedings is a red herring, and does not effectively address the parties’ 

concerns.   

Furthermore, the ad hominem attack is not just misplaced; it is wrong because it is based 

on faulty factual premises.  This is not a pilot project aimed at augmenting knowledge.  This is a 

project that ComEd has proposed so that it will recover more quickly on its investments, and 

recover more money for its parent and parent’s shareholders.  And the parties and witnesses who 

have uniformly opposed ComEd’s initiative did not do so based on fear and suspicion of the 

unknown.  They did so because they believe ComEd’s proposed “alternative regulation” program 

will allow ComEd to earn more than it otherwise would at the ratepayers’ expense.  Anybody 

who suggests a contrary motivation is deluding themselves.   

Metra’s Post-Hearing Reply Brief 
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D. ComEd Never Comes To Grips With The Parties’ Smart Grid 
Arguments And The Arguments ComEd Does Make Are Not 
Persuasive. 

Multiple parties and witnesses in this case have argued that establishing an alternative 

regulation cost recovery mechanism for future Smart Grid projects is inappropriate and 

premature, and should be rejected.  The parties’ and witness’ arguments against establishing a 

cost recovery mechanism for Smart Grid costs generally were based on several grounds:  (1) the 

Commission established an orderly process for consideration of Smart Grid projects and costs in 

Docket 07-0566, and given the sequence of events ordered in that docket it is premature to 

consider a cost recovery mechanism for unidentified Smart Grid projects; (2) the Commission 

previously refused to approve a cost recovery mechanism for Smart Grid projects until the 

projects are identified, and costs can be allocated through rates based on cost causation 

principles; and (3) in a related vein, establishing a cost recovery mechanism for Smart Grid costs 

before the projects are identified or the resultant benefits are known would violate one of the 

most fundamental tenets of ratemaking, which is to match costs with benefits to the maximum 

extent possible.  [E.g., J. Bachman Direct, CTA/Metra Jt. Ex. 1.0 at 4:72-83 and 5:106-14; R. 

Stephens Direct, IIEC Ex. 1.0-R and 4:80 and 6:145 and 25:568-73; M. Brosch Direct, AG Ex. 

1.0 at 30:649 to 31:665; E. Schlaf Direct, ICC Staff Ex. 3.0 at 3:58 to 4:70]. 

Even if ComEd had elected to not read other parties’ testimony in pre-hearing briefs, it 

knew these arguments had been and would be made.  ComEd’s policy and tariff witness, Dr. 

Ross Hemphill, was examined extensively on those issues at the hearing, and clearly was 

uncomfortable in his efforts to formulate responses.  [R. Hemphill, 1/26/11 Tr. at 490:6 to 

498:1].  Once again, however, ComEd failed in its opening brief to address arguments, 

arguments that should be absolutely fatal to the real purpose for its alternative regulation 

proposal, which is to try and secure approval for a cost recovery that will ensure full and early 
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recovery of the $1.5 billion in system improvements to be proposed under the guise of Smart 

Grid.  Instead, ComEd asserts that there are three reasons why a recovery mechanism for Smart 

Grid projects should be approved before those projects are ever known. 

The first reason cited by ComEd is that “the Commission should make clear that Smart 

Grid funding will be reviewed and approved on a prospective basis, so that policy issues can be 

determined before rather than after the commitment of funds.”  ComEd Initial Pre-Hearing Brief 

at 31.  That reasoning is directly contrary to Commission’s Order in Docket 07-0566, where the 

Commission directed that the next step in the process should be a policy docket to establish, 

among others, the framework for Smart Grid development in Illinois, followed by a docket to 

consider the Smart Grid projects proposed by ComEd and the recovery mechanism for the same.  

[ICC Dkt. 07-0566, Sept. 10, 2008 Final Order at 143].  It also violates cost causation matching 

principles, which Dr. Hemphill has identified as one of the most fundamental principles of rate 

design.  [R. Hemphill, 1/26/11 Tr. at 497:6-10]. 

The second reason for doing something now, according to ComEd, is because the “costs 

and benefits of such programs ‘should be assessed on a project basis’ not only through test year 

‘snapshots.’”  [ComEd Initial Post-Hearing Brief at 31, citing R. Hemphill Direct, ComEd Ex. 

1.0 Revised at 8:167-68].  The short response to that argument is that while it may be an 

argument to use something other than traditional rate making, it is not a justification for 

establishing a cost recovery mechanism prior to the identification of Smart Grid projects and 

their resultant benefits.  Furthermore, ComEd apparently built a number of nuclear power plants 

costing billions of dollars using traditional rate making to fund those projects.  [D. Rearden 

Direct, ICC Staff Ex. 1.0R at 6:121-22].  It is hard to understand why Smart Grid requires 

“project basis” treatment, whatever that means, instead of test year snapshots.  

Metra’s Post-Hearing Reply Brief 
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The third reason given by ComEd is that “waiting to confront all over again the issues 

that have been litigated in this docket will complicate and–inevitably-delay the deployment of 

whatever Smart Grid programs the Commission does approve.”  Id. at 31. While it may seem 

easier to ComEd to propose a rate recovery mechanism that makes no effort to proportionately 

assign project costs to the ratepayers who will benefit from the projects, it is not intuitively 

obvious to Metra that a rate case in which rates are set based on cost causation principles will 

involve as many issues as this case or take as long.  Regardless, ComEd’s desire for a rush to 

judgment must give way to the Commission’s obligation to ensure that rates are just and 

reasonable.  It cannot be determined whether the rates are just and reasonable until the Smart 

Grid projects are identified and the costs are known. 

Thus, not only has ComEd consciously and intentionally failed to address the parties’ 

arguments concerning fatal flaws in ComEd’s scheme, but the reasons given by ComEd to 

support its approach do not hold up when exposed to reasoned analysis.  At a minimum, Rate 

ACEP should be stripped of any reference to Smart Grid projects and ComEd should be 

instructed to revise the tariff to clarify that it may not be used to recover Smart Grid costs.   

E. ComEd’s Alternative Regulation Scheme Does Not Satisfy The 
Requirements of 9-244(b)(1). 

Metra’s Post-Hearing Reply Brief 
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to approval of an alternative regulation program that the Commission find that “the program is 

likely to result in rates lower than otherwise would have been in effect under traditional rates of 

return regulation for the services covered by the program.”  ComEd argued that its alternative 

regulation scheme meets this requirement because: (1) ComEd is offering a five percent 

reduction in its operating and maintenance expenses, up to a $2 million cap; (2) customers will 
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realize savings from the program due to ComEd’s incentive to be efficient by beating its budget.  

ComEd’s Initial Post-Hearing Brief at 38. 

Those arguments have already been debunked in the Staff and Intervenor testimony that 

ComEd declined to address in its opening brief.  First, as the IIEC’s Mr. Stephens pointed, given 

that ComEd’s alternative regulation program requires other ratepayers to pay an additional $10 

million for the cost of service to low income customers, even assuming the $2 million operating 

and maintenance discount is real, ComEd’s alternative regulation scheme will still cost $8 

million more than traditional rate regulation.  [R. Stephens Direct, IIEC Ex. 1.0-C at 19:433-

20:456].  Furthermore, as explained by the ICC Staff’s Policy Witness, David Rearden, it is 

impossible to determine whether a given budget produces known and measurable savings in light 

of ComEd’s incentive to set the budget as high as it can and the difficulties in verifying that the 

budget figures are accurate.  [D. Rearden Direct, ICC Staff Ex. 1.0R at 14:313-22].  In addition, 

under ComEd’s alternative regulation scheme, ComEd begins to recover at least 95% of its costs 

almost immediately rather than having to wait until the next rate case.  This early recovery “may 

raise rates to customers under ACEP more than it does under TR.” [D. Rearden Direct, ICC Staff 

Ex. 1.0R at 16:364-64].  Any argument concerning reduced rates under ComEd’s alternative 

regulation scheme, at this point, would have to be based upon guess work and supposition.  

There is no calculation or quantification in this record that would enable the Commission to find 

that it is more likely than not that the rates under ComEd’s alternative regulation scheme would 

be lower than they would be under traditional regulation.  Thus, there is no evidence upon which 

the Commission could make the finding required by Section 9-244(b)(1). 

III. CONCLUSION 

For all the reasons set forth above and in Metra’s Initial Post-Hearing Brief, the 

Commission should reject Rate ACEP in its entirety.  If the Commission does not reject Rate 
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ACEP in its entirety, the Commission should direct ComEd to remove from Rate ACEP any 

provisions that would enable ComEd to recover the costs of any future Smart Grid or other 

projects not yet identified or proposed for approval by ComEd. 

 

Respectfully Submitted, 

/s/ Edward R. Gower  
      One of the Attorneys for Northeast Illinois  

 Regional Commuter Railroad Corporation,  
d/b/a Metra  

 

Edward R. Gower Thomas Stuebner 
Hinshaw & Culbertson LLP Metra Law Department 
400 South Ninth St., Suite 200 547 W. Jackson Blvd. 
Springfield, IL 62701 Chicago, IL 60661 
(217) 528-7375 (312) 322-8017 
egower@hinshawlaw.com tstuebner@metrarr.com 
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