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NOW COMES the Citizens Utility Board (“CUB”), pursuant to Section 200.800 of the 

Rules of Practice, 83 Ill. Adm. Code Part 200, of the Illinois Commerce Commission (“ICC” or 

“the Commission”) and the briefing schedule established by the Administrative Law Judges 

(“ALJs”) in this case, to file this Reply Brief.  This brief addresses the factual and legal issues 

raised the initial briefs of Commonwealth Edison Company (“ComEd” or “the Company”), Staff 

and other intervenors 

 

I. INTRODUCTION AND GENERAL RESPONSE 

ComEd has scarcely addressed, and still falls short of, the statutory criteria of Section 9-

244 of the Illinois Public Utilities Act (“PUA”) for approval of an alternative regulation 

program.  The Company continues to steer the Commission toward a simple review of the merits 

of the projects proposed under Rate ACEP rather than demonstrating the legality of the Rate 

ACEP mechanism itself.  These would be the same projects ComEd implies are so inexpensive 

as compared to the Company’s total annual revenue requirement they hardly merit Commission 

review.  ComEd Init. Br. at 3.  CUB disagrees.  Regardless of whether the Company feels that, 

for example, five million dollars is a significant sum (See id.), the Commission is obligated to 

ensure that every dollar charged to ratepayers is just and reasonable under the PUA.  220 ILCS 

5/9-244.  Therefore the most important consideration for the Commission is whether Rate ACEP 

meets the requirements of Section 9-244.  After all, despite ComEd’s attempt to downplay this 

fact, Rate ACEP is an open-ended cost recovery mechanism that ComEd hopes to use long after 

the specific projects discussed in this docket have been completed.   
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ComEd seems disappointed that no parties have expressed the same level of enthusiasm 

the Company has for exploring “how operational incentive regulation works as well as whether 

and how much it can reduce costs to customers.”  ComEd Init. Br. at 4.  The Company claims 

that CUB, and others, are not reacting “fairly and constructively” to the pilot proposal.  ComEd 

Init. Br. at 5.  In ComEd’s mind, discussing the comprehensive nature of alternative regulation or 

addressing performance incentives is somehow not fair.  Id.   

Neither CUB nor any other party has suggested that the Commission should decline to 

approve Rate ACEP out of inertia, apathy for the regulatory process or a resistance to anything 

other than traditional regulation.  See ComEd Init. Br. at 5.  Rather, all the parties in this case, 

have examined the Company’s proposal in detail under the applicable law and concluded that 

Rate ACEP fails to meet the statutory criteria for alternative regulation in Illinois – the foremost 

consideration for the Commission.  Until the Company comes up with an alternative regulation 

proposal that meets these criteria, the PUA dictates, and the Commission must conclude, that 

ComEd’s request should be denied and the Company must continue to operate under the 

traditional, test year, regulatory framework. 

 

II. STATUTORY REQUIREMENTS 

A. SECTION 9-244 REQUIRES THAT ALTERNATIVE REGULATION MUST RESULT IN 
LOWERED RATES, BENEFITS TO CUSTOMERS, AND SHARING OF ECONOMIC 
BENEFITS 
 

The Company spends the majority of its argument addressing the overall Rate ACEP 

proposal and the specific projects for which it has requested funding under Rate ACEP, 

approximately 19 pages of its 48 page initial brief.  See ComEd Init. Br. at 12-31.  However, the 
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Company addressed the legality of the Rate ACEP mechanism under each part of Section 9-244 

in just 6 pages.  See ComEd Init. Br. at 36-42. 

The Company has provided no new evidence to support their weak assertion that Rate 

ACEP meets the requirements of 9-244.  Instead, the Company continues to stress only the 

details of the projects currently proposed rather than the mechanism itself.  This continues to be a 

straw man to distract from the Commission’s important duty to evaluate whether Rate ACEP 

meets the statutory requirements for alternative regulation in Illinois.  Rate ACEP has to first 

meet these statutory requirements before any review of the projects is relevant, because Rate 

ACEP will dictate cost recovery of future projects, not just the ones initially proposed by 

ComEd.  The only party in this case who argues that Rate ACEP meets the statutory criteria is 

ComEd.  CUB, Staff, the People, and IIEC, AARP and Metra have all shown it does not. 

1. Finding Under 9-244(b)(1): ComEd’s Proposal Will Not Result in Lower 
Rates 

 
Section 9-244(b)(1) requires the ICC to find that the program is likely to result in rates 

lower than otherwise would have been in effect under traditional rate of return regulation for the 

services covered by the programs and that are consistent with the provisions of Section 9-244 of 

the Act.  220 ILCS 5/9-244(b)(1).  ComEd argues that from the very start, customers’ rates will 

be lower than they would be if the same projects were implemented through traditional 

regulation.  ComEd Init. Br. at 38. However, ComEd was not able to produce sufficient evidence 

to support this assertion.  Not only is ComEd’s program inconsistent with the provisions of 

Section 9-244, ComEd’s mechanism is not likely to result in lower rates for the Rate ACEP 

programs.   
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The Company claims that because it would limit its recovery of capital costs for Rate 

ACEP projects to approved budgeted amounts ±5%, it has an incentive to reduce capital costs 

below approved budgeted amounts, resulting in ratepayers sharing any savings achieved below 

the budgeted amounts.  ComEd Init. Br. at 38.  All parties struggled to understand how the 

capital cost savings mechanism would work.  See Tr. at 397-398, 416-417, 460-461, 467.  Not 

until its Initial Brief did the Company provide a reasonably clear explanation: 

• If the project has been completed at a capital cost that is within 5% of the 
approved capital budget (a ±5% “deadband”), then ComEd will continue 
to recover its carrying costs through Rate ACEP until such time that the 
investment is included in rate base in a future general rate case.  ComEd 
Init. Br. at 11-12.   

• If the capital investment is under budget (i.e., comes in under 95% of the 
budget), then ComEd will share with customers on a 50/50 basis the 
savings realized as a result.  Id. at 12. 

• If the capital cost exceeds 105% of the capital budget, ComEd will not 
collect any carrying costs on the difference between its actual investment 
expenditure and the budgeted amount until consideration is given to the 
prudence and reasonableness of the expenditure in excess of the budget in 
ComEd’s next general rate case.  Id. Carrying charges previously 
recovered under Rate ACEP for such difference will be refunded to 
customers. Id. 
 

Because ComEd can recover all of its capital costs up to 5% over its budget, ComEd’s 

only real incentive is to avoid exceeding 105% of budget on every project proposed now or later 

under Rate ACEP.  Even if ComEd spends over 105% of budget, it can, and in all likelihood 

would, request full recovery of the overage in its next rate case.  For example, assume that 

ComEd is given approval for a project under Rate ACEP with a $100 million budget in capital 

investment at a 10% return of and on that investment (the “carrying costs”).  If the project comes 

in with an actual capital spend of $75 million, ComEd and ratepayers would each get one-half of 

the difference between the actual and budgeted capital carrying costs:  ½ of 10% times $25 
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million = ½ of $2.5 million; $1.25 million for the Company and $1.25 million for ratepayers.  Tr. 

at 466-467.  The Company has marginalized the value of even $5 million in comparison to its 

revenue requirement (ComEd Init. Br. at 3), but for the Company to get just $1.25 million in this 

example, it must under-spend by $25 million. This is not a strong incentive for the Company.  

Instead of an incentive to complete projects as quickly and cheaply as possible, Rate 

ACEP gives ComEd an incentive to inflate the budget to maximize its recovery under Rate 

ACEP in order to maximize the pace and magnitude of its return.  IIEC Init. Br. at 12; Staff Init. 

Br. at 13.  In fact, as Staff points out, the higher the budget, the better it is for ComEd, since a 

higher budget never reduces ComEd‘s cost recovery and could raise it.  Staff Init. Br. at 13, 

citing Staff Ex. 8.0 at 9.  This is a no-lose situation for ComEd.  The Company has an 

opportunity to collect all of the costs that it would normally collect under traditional regulation, 

but gets to collect at least part of them sooner.  This is not equitable sharing, but rather an 

aggressive recovery of, and conversion of, discretionary costs into new revenues for ComEd.  

AG Init. Br. at 14.   

ComEd does offer a “voluntary deduction” of 5% on Rate ACEP project operation and 

maintenance (“O&M”) expenses up to a cap of $2 million.  ComEd Init. Br. at 11.  However, as 

with the capital cost sharing proposal, ComEd would have an incentive to inflate project budgets.  

IIEC Init. Br. at 11.  Unlike the capital cost sharing proposal, ComEd has no incentive to contain 

O&M costs once the $2 million cap has been exceeded.  IIEC Init. Br. at 11.  Moreover, while a 

5% discount sounds like an attractive offer, as Staff points out, the smart grid and distribution 

automation costs ComEd would include under Rate ACEP are budgeted at $125 million.  Staff 

Init. Br. at 52.  For that and other larger-budget projects in the future, the spending cap could 

mean that the O&M discount is significantly less than 5%.  For both large and small projects, if 
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the Company spends 105% of its capital costs, that could more than offset the O&M “savings.”  

In fact, the lifetime costs of projects implemented under Rate ACEP would be higher because 

ComEd would begin recovering its costs almost immediately for projects implemented under 

ACEP, as opposed to waiting for its next rate case if the projects were implemented under 

traditional regulation.  Staff Init. Br. at 53.   

2. Finding Under 9-244(b)(2): Rate ACEP is Not Likely to Result in 
Substantial and Identifiable Benefits for Customers That They Would Not 
Realize in Absence of the Program 

 
ComEd describes the merits of the individual projects it has proposed rather than the 

benefits of Rate ACEP itself as fulfilling the 9-244(b)(2) requirement, stating “the evidence 

clearly shows that the projects themselves will benefit customers.”  ComEd Init. Br. at 4.  The 

merits of the individual projects cannot fulfill this criterion.  Only if Rate ACEP itself provides 

substantial and identifiable benefits to customers that they would not realize in absence of Rate 

ACEP is this criterion met.  The Company argues that the benefits of the projects proposed will 

not be available absent alternative regulation because the Company will not make the 

investments without recovery under Rate ACEP.  Id.  As noted by Staff, however, compliance 

with 9-244(b)(2) using that justification is merely tautology.  Staff Init. Br. at 55.  If that was 

enough to comply with the statute, any utility could refuse to make discretionary investments 

under traditional regulation in order to assure approval of its own alternative regulation plan.  

Additionally, as noted in the Initial Brief, the low-income assistance and UUFR projects have 

proceeded without Rate ACEP, and it is likely that some form of an EV pilot will as well.  See 

CUB Init. Br. at 16-18.   

3. Finding Under 9-244(b)(8): Rate ACEP Does Not Include a Means to 
Share Economic Benefits Between the Company and its Customers 
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ComEd will undoubtedly enjoy economic benefits as a result of Rate ACEP.  No party 

except ComEd has found an equitable sharing of those benefits.  See Staff Init. Br. at 56, AG 

Init. Br. at 54-55, IIEC Init. Br. at 16-18, CUB Init. Br. at 18-20.  ComEd argues three “net 

economic benefits” to Rate ACEP:  the (uncertain) O&M “credit;” shared efficiency benefits, 

and “program benefits.”  ComEd Init. Br. at 40.  Only one of these three, the O&M credit, is an 

economic benefit as required by the statute.  Efficiency benefits, even if quantified, are retained 

solely by the Company until its next rate case.  The “program benefits” to which ComEd refers, 

presumably the three specific projects it has proposed, are reliability, piloting of EVs and 

continuation of low-income assistance.  Those are not economic benefits, and they are not and 

cannot be shared between the Company and its customers.  The O&M credit is a benefit 

customers are not likely to ever see, as the incentive to spend 105% of budget on capital costs 

will negate any O&M discount.  Any economic benefits resulting from Rate ACEP will be 

enjoyed solely by the Company. 

 

III. CONSTRUCTION OF ALTERNATIVE REGULATION 

ComEd maintains that no party has proposed a concrete alternative to ComEd’s proposal, 

and claims that the prospect that another viable plan might exists “is no reason to reject ComEd’s 

pilot.”  ComEd Init. Br. at 5.  The burden is on ComEd, however, to demonstrate that its pilot 

meets the statutory criteria under Section 9-244 – not on intervenors to fix a broken proposal.  

That other parties testified as to alternative regulatory proposals that would be more appropriate 

under the PUA serves to demonstrate the shortcomings of ComEd’s proposal.  This case is an 

inquiry into the merits and lawfulness of ComEd’s proposal.  The fact that several parties 

pontificated on what an alternative regulation plan may meet the statutory criteria demonstrates 
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the “constructive engagement” ComEd claims is missing in this case.  See AG Init. Br. at 35-26; 

NRDC Init. Br. at 4-7; AARP Init. Br. at 12-13; CUB Init. Br. at 20-28.  These parties agree that 

the key for an alternative regulation scheme is that it be designed to induce higher utility 

productivity in the long term, while eliminating or reducing the need for rate cases and ensuring 

that any benefits from improved overall efficiency are equitably shared between utility 

shareholders and ratepayers.  AG Init. Br. at 37; CUB Ex. 1.0 at 16-17.   

The Company explicitly rejects the notion that anyone could disagree with their proposal, 

incorrectly interpreting parties’ suggestions as “[d]emanding that the first step into alternative 

regulation must be “comprehensive.” ComEd Init. Br. at 5.  No party in the case, however, 

suggested that an alternative regulation scheme should cover all delivery services without an 

initial pilot Instead, parties such as CUB simply pointed out that ComEd’s Rate ACEP, which 

adjusts ComEd’s cash flow on a piecemeal basis to recover the cost of specific projects, was not 

in fact alternative regulation as the PUA required.  See AARP Init. Br. at 11; AG Init. Br. at 28; 

CTA Init. Br. at 2; CUB Init. Br. at 4; Metra Init. Br. at 4.  While it may make sense to move 

incrementally away from traditional regulation, in this case, as Mr. Thomas points out, “you have 

to have a vision” of what long-term alternative regulation might be to effectively evaluate such a 

proposal.  Tr. at 48.  ComEd’s proposal falls well short of demonstrating a vision the ICC, Staff 

and intervenors can share of what alternative regulation might be.  Instead of a “broad sweeping 

change” to a regulatory model that looks not only at the inputs into the utility business but the 

outputs that customers see, the Company brings to the ICC “a piecemeal approach to three 

projects without a pure vision.”  Tr. at 57. 

Part of the reason it falls short is because, to ComEd’s apparent dismay, intevernors insist 

that performance incentives be considered, particularly ones that would mix delivery and supply 
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features.  ComEd Init. Br. at 5.  As Mr. Thomas testified, the bottom line of alternative 

regulation needs to be that customers, as well as the utility, are better off with the alternative 

regulation in place than without it.  CUB Ex. 1.0 at 30-31; Tr. at 37-38.  The fact that several 

parties constructively engaged ComEd by offering examples of what types of performance 

incentives might be appropriate to ensure that alternative regulation benefited customers is 

completely ignored by the Company.  See NRDC Init. Br. at 6-7; AG Init. Br. at 38; AARP Init. 

Br. at 7; CUB Init. Br. at 28-29.  Instead, ComEd ignores the criticisms and ideas offered by the 

parties in this case, all of which were offered not only in brief but in direct testimony.   AG Ex. 

1.0 at 9, 11, 13; AARP Ex. 1.0 at 17-18; CUB Ex. 1.0 at 29-30; NRDC Ex.1.0 at 7-8.  While the 

Company might be dismissive of these ideas, these ideas provide the Commission with examples 

of how an alternative regulation plan might be structured to make sure the statutory goal of 

benefiting customer as well as the utility is achieved.   

 

IV. CONCLUSION 

The Commission should reject ComEd’s proposal to adopt Rate ACEP.  ComEd’s many 

arguments about the merits of the projects that the Company currently proposes be implemented 

under Rate ACEP are irrelevant because the proposal does not meet the statutory criteria laid out 

in Section 9-244 of the PUA.  If any alternative regulation scheme is to be seriously considered, 

Mr. Thomas has offered suggestions to help ensure that the benefits are shared equitably between 

the Company and its customers.   
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