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This Reply Brief responds to certain legal arguments made in Commonwealth 

Edison’s (“ComEd’s”) Initial Post-hearing Brief (“ComEd’s Brief”) which deserve a 

response.  Failure of AARP to address any argument that was made by ComEd or by 

any other party in their initial briefs should not be interpreted as acquiescence. 

The task of the Illinois Commerce Commission (“Commission”) is this case is to 

evaluate the legality of ComEd’s “alternative regulation” proposal against the 

requirements of Illinois’ alternative regulation law.  Section 220 ILCS 5/9-244(b) spells 

out eight very specific findings that the Commission would need to make in order to 

lawfully approve an alternative regulation program for an Illinois electric distribution 

company.  ComEd contends that its proposal meets all eight requirements of the law.  

The Commission Staff, the Illinois Attorney General’s Office (“AG”), the Citizens Utility 

Board (“CUB”), the Illinois Industrial Energy Customers (“IIEC”), as well as AARP 
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disagree1, pointing out that ComEd’s proposal in this case fails to meet at least three of 

the law’s most important requirements: 

“(1) the program is likely to result in rates lower  

     

than otherwise would have been in effect under traditional rate of return regulation for 
the services covered by the program and that are consistent with the provisions of 
Section 9-241 of the Act; and 
 

(2) the program is likely to result in other  

     
substantial and identifiable benefits that would be realized by customers served 
under the program and that would not be realized in the absence of the program; and 

 
. . .  
 
 (8) the program includes provisions for an equitable  

     
sharing of any net economic benefits between the utility and its customers to the 
extent the program is likely to result in such benefits.” 

 
Section 9-244(b) of the Illinois Public Utilities Act. 

 

The overwhelming majority of ComEd’s 47-page Brief consists of descriptions of 

projects that it proposes to fund through an “alternative regulation” surcharge (“Rate 

ACEP”) and to impose it upon ratepayers (on top of the “just and reasonable” amount of 

revenue requirement that it is entitled to receive under traditional ratemaking).  Only six 

pages are dedicated to actually arguing the legality of ComEd’s Rate ACEP proposal.  

Ibid., pp. 36-42.  This is consistent with ComEd’s approach to the evidentiary hearing, 

where its chief regulatory witness stated that the utility did not want to “get bogged down 

with the intricacies of the statute and its application to [Rate ACEP]”.  Tr. 404-405.  

ComEd appears more comfortable debating the potential merits of each of its 

individually desired projects.  However, the nature of these projects is not what the 

Commission is charged with addressing in this case, rather it is mechanism for rate 

                                                 
1
 See pp. 10-15 of AARP’s Initial Brief. 
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recovery that must analyzed.  Commission is not allowed to overlook the law’s specifics 

and instead simply evaluate the value of certain projects in a manner that is divorced 

from the statutory requirements for an alternative regulation program that is likely to 

result in lower rates, substantial and identifiable benefits, and an equitable sharing of 

those benefits between the utility and its customers.  Subsections 9-244(b)(1), (2), and 

(8).   

 

With regard to subsection 9-244(b)(1)’s requirement for lower rates than 

otherwise would be in effect under traditional regulation, ComEd’s “alternative 

regulation” proposal fails utterly.  ComEd admits that under Rate ACEP, customers 

would “end up paying a little bit more than what it actually costs the Company” to 

implement any project.  Tr. 463.  The record in this case shows that customers are likely 

to pay a lot more, given the disincentives for cost efficiency that are built into the 

negotiated budget provisions of Rate ACEP.    Moreover, it is hard to logically square 

ComEd’s claim that its proposal could save ratepayers money, as an “alternative” to 

traditional regulation, when its Initial Brief also claims that many of proposed projects 

could never be justified under the cost efficient restraints of traditional regulation.  Ibid., 

p. 4. 

ComEd’s Brief claims that Rate ACEP would produce cost savings through its 

approved budgets and with a limit on recovery of capital costs to plus or minus 5% of 

those budgets.  Id., p. 40.  However, the record shows that these “incentives” actually 

tend to raise costs.  Under cross-examination, ComEd’s chief regulatory witness Mr. 

Hemphill acknowledged that ratepayers would indeed bear the risk of paying higher 
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rates under the proposed projects as opposed to traditional regulation.  Tr. 415.  He 

further agreed that regulatory lag is an incentive for cost efficiency that is built into 

traditional regulation (a lag that is diminished under the Rate ACEP proposal).  Tr. 414.  

He also acknowledged that while the Rate ACEP proposal would allow ratepayers to 

“share” in only 50% of the cost savings for projects that came in under budget, 

ratepayers would comparatively enjoy all (100%) of the costs savings in a similar 

situation under traditional ratemaking.  Tr. 416-41.  Given these admissions, the 

Commission does not even need to proceed with an analysis of the remaining findings 

required under the statute, because ComEd’s Rate ACEP would so clearly violate 

subsection 9-244(b)(1). 

 

Subsection 9-244(b)(2) is another required finding which ComEd’s proposal 

patently fails to meet: that alternative regulation must be “likely to result in other 

substantial and identifiable benefits that would be realized by customers served by 

the program”.  On this point, ComEd’s Brief discusses the AMI, DA and EV projects, but 

does not discuss the required finding of this subsection as it relates to the program 

(which is Rate ACEP).  Ibid., pp. 39-40.  This is true even though ComEd consistently 

uses Rate ACEP as the “program” for attempting to meet the other criteria (1) and (3) 

through (8).  It is telling that ComEd does not identify Rate ACEP as the program with 

regards to subsection (2).   

Rate ACEP has no identifiable benefits to consumers in and of itself, and it 

contains no method that the Commission could use to evaluate and compare benefits 

with or without it.  ComEd has not proposed any objective or quantifiable means to 
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evaluate its performance other than keeping to its predetermined budgets for any of the 

four areas of proposed investment.  AARP Ex. 1.0, pp. 17-18.  A proper implementation 

of alternative regulation (and which is clearly required by the Illinois statute) requires the 

identification of performance areas, the identification of performance metrics to assure 

that performance is measured against an historical baseline, and verification of results 

during and after the term of the program.  AARP Ex. 1.0, p. 18.    

ComEd has failed to identify any means by which customer benefits will be 

tracked, delivered, or verified in any of its proposed investment areas.  ComEd offers to 

evaluate the budget of each project, claiming that this “evaluation mechanism is an 

effective tool to evaluate a project’s benefits and costs.”  ComEd’s Brief, p. 9.  ComEd 

offers no justification or support for the proposition that a “budget based evaluation 

mechanism” is effective to evaluate a project’s benefits and costs.  That is because 

ComEd cannot support this statement with any citations to any successful program that 

reflects its unique proposal; ComEd has not been able to point to any other state 

regulatory commission that has approved an “alternative regulation” program similar to 

the negotiated budget program proposed by ComEd.  There is no basis in the current 

Illinois statutes for this approach and the record is bereft of any linkage between 

negotiated budgets and achieving specific and measurable benefits for consumers.      

 

Subsection 9-244(b)(8) that an alternative regulation program include 

“provisions for an equitable sharing of any net benefits between the utility and its 

customers . . .”  ComEd’s Brief claims three ways that the Rate ACEP program would 

“share” benefits.  Ibid., p. 40.  However, ComEd’s empty promises are unenforceable 
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and, at least with its proposed future Smart Grid investments, not even identified in this 

proceeding.  ComEd has been very clear that it is not asking for approval of any Smart 

Grid investments in this docket, and thus the potential benefits of such projects cannot 

be used to justify meeting this subsection’s requirements. 

Despite ComEd’s claim, there is no benefit to consumers from the proposal that 

would pass through a 5% reduction in Operations and Maintenance (“O&M”) costs that 

would not otherwise occur except through this proposal, particularly when ComEd 

controls the basis for the derivation of the budget.  AARP Ex. 1.0, p. 14.  ComEd’s 

proposal would guarantee that 95% of the O&M costs incurred under these approved 

budgets will be recovered by ComEd through its proposed Rider and increased 

customer charge.  AARP Ex. 1.0, p. 19.  The same is true of the Company’s proposal 

concerning capital expenses which allows ComEd to implement programs with pre-

approved expenditures.  ComEd’s proposal will transfer risks from shareholders to 

customers without any apparent benefit to customers in terms of actual performance 

and results associated with these proposed investments.  AARP Ex. 1.0, p. 20.   

 

 ComEd’s Brief discusses Smart Grid in a manner that suggests that its novel 

Rate ACEP negotiated budget mechanism is the only way that certain such investments 

could ever be made.  Ibid., pp. 29-31.  In fact, ComEd could submit a detailed, long-

term Smart Grid plan and seek Commission approval of the overall plan, the 

investments included in the plan, identify the costs, and customer benefits, and its 

proposed ratemaking treatment.  If the Commission approved such a plan, it may 

consider a variety of alternative means of allowing ComEd to include costs as they incur 
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in rates and a reasonable rate of return for capital investments.  But there is nothing 

about the proposal in this docket that suggests that the Rate ACEP surcharge cost 

recovery method is the only means appropriate for smart grid cost recovery, particularly 

when the costs and benefits are unknown.   

On pages 29-30 of ComEd’s Brief, a variety of questions are posed to the 

Commission regarding Smart Grid policy and externalities.  Questions about “smart grid 

policy” can be decided by the Commission in a Smart Grid docket and there is 

precedent for answers to these questions in other states, none of which are needed to 

resolve ComEd’s version of “alternative regulation.”   The Commission has not yet 

finished its review of the Illinois Smart Grid Collaboration Report, and the so-called 

“Policy Docket” that is supposed to be addressing these issues has not yet been 

initiated.  ComEd’s proposed cost recovery surcharge mechanism for future smart grid 

investments (which are not even identified in this docket) does not resolve any of those 

issues, and all of them will be necessary for explicit Commission resolution in the 

future.  AARP strongly urges the Commission to refuse to adopt the Rate ACEP 

proposal for Smart Grid investments, without first requiring ComEd to submit a long 

term Smart Grid investment plan, identified costs and benefits, and an analysis of the 

cost effectiveness of various Smart Grid investment options.  There is no identifiable 

“Smart Grid” set of investments that should be adopted without explicit regulatory review 

and consideration of costs, benefits, and alternative methods of cost recovery.   

It is ComEd that has decided to seek approval for Smart Grid cost recovery now, 

without any specific proposals for long term investment plans and without an analysis of 

specific costs and benefits that will be incurred or achieved as a result of these future 
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unknown investments.  Nothing in this docket will result in smart grid investments now.  

ComEd’s “ask” from the Commission is a rate enhancement—an approved method of 

cost recovery that is not necessary and not proven effective for achieving proper 

investments.  AARP has documented how many other states have approved Smart Grid 

investments and ordered cost recovery through traditional base rate cases.  AARP Ex. 

2.0. p. 13. 

 Finally, in its discussion of the interaction of this case with its ongoing rate case, 

ComEd’s Brief makes it crystal clear that its Rate ACEP proposal is really not a 

proposal for an “alternative” to traditional regulation.  Rather, this is a proposal for a new 

surcharge in addition to traditional regulation of its overall revenue requirement (at a 

level that ComEd deems adequate, as opposed to the Staff recommendation).  

ComEd’s Brief, p. 47.  Moreover, Rate ACEP plan would still reserve to ComEd the right 

to request recovery for certain costs of these projects through the traditional ratemaking 

process as well.  Rate ACEP would not be alternative regulation; it would be traditional 

regulation plus extra charges.  This is not what Illinois law’s definition of alternative 

regulation intends. 

 

Conclusion 

A properly-designed alternative regulation in Illinois must be based upon 

quantifiable measures of performance and be designed to benefit consumers with lower 

rates.  However, ComEd’s proposal in this case falls far short of Illinois’ legal 

requirements for an alternative regulation program which allows for a performance-
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based evaluation of benefits.  The policy implications of Rate ACEP are also heavily 

weighted against consumers, and thus should be rejected.   

 

 

Respectfully submitted, 
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