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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 
 
 
COMMONWEALTH EDISON COMPANY ) 
       )  Docket No. 10-0467 
       ) 
Proposed general increase in electric rates  ) 
 

REPLY BRIEF OF THE CITIZENS UTILITY BOARD 

NOW COMES the Citizens Utility Board (“CUB”), pursuant to Section 200.800 of the 

Rules of Practice1 of the Illinois Commerce Commission (“ICC” or “the Commission”) and the 

briefing schedule established by the Administrative Law Judges (“ALJs”) in this case, to file this 

Reply Brief.  This proceeding concerns a request for an increase in delivery services rates filed 

by Commonwealth Edison Company (“ComEd” or “the Company”).  This brief responds to the 

factual and legal issues raised by ComEd and other parties.  CUB’s failure to address any issue 

raised by any party should not be interpreted as support for or acquiescence to any position.  The 

sections of this brief are organized in accordance with the outline of issues circulated amongst 

the parties after the conclusion of the evidentiary hearings in this case.   

I. INTRODUCTION/STATEMENT OF THE CASE 

The Company requested a revenue requirement increase of $326 million above what was 

awarded in its 2007 rate case, which, if accurate, would be a significant shortfall in a relatively 

short amount of time.  AG/CUB, Staff and IIEC witness have all demonstrated that this 

“shortfall” is fiction, and that actually a decrease to ComEd’s revenue requirement is 

appropriate.   

                                                 
1 83 Ill. Adm. Code Part 200. 
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ComEd complains that the majority of the disallowances recommended by Staff and 

intervenors are “arguments and mathematical artifice tactically chosen” to decrease rate base.  

ComEd Init. Br. at 2.  ComEd fails to acknowledge its own gamesmanship in this regard, 

demonstrated by the numerous, inconsistent methods it employed in its calculations.  For 

example, ComEd ignored a clear directive from the Illinois Appellate Court to match increases 

and decreases to rate base over the same time period, a simple concept which ComEd uses 

convoluted accounting principles to circumvent.  The Company also inconsistently recognizes 

corresponding offsets to certain investments, distinctly recognizing only offsets that increase 

recovery.   

The Company complains that it has invested billions in its system while revenues have 

not kept up.  ComEd Init. Br. at 1.  However, the Company does not explain why it made such 

significant improvements in light of stalled revenue growth, especially considering the 

improvements were apparently not necessary to improve reliability or safety, for which ComEd 

explains that it is a leader in the industry.  Id. at 4.   

AG/CUB witnesses, along with Staff and other intervenors, have examined ComEd’s 

costs and have determined significant “costs” that are unreasonable or were miscalculated, and 

found revenues that the Company failed to recognize.  AG/CUB witness Mr. Thomas also 

testified that the Company’s requested return on equity is greatly inflated, and AG/CUB witness 

Mr. Rubin testified that ComEd’s proposed rate design is unfair, inequitable and inappropriate 

and recommended a more fair and appropriate rate design. 
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II. OVERALL REVENUE REQUIREMENT AND REVENUE DEFICIENCY 

The expert review of all four witnesses presented by AG/CUB conclude that ComEd’s 

request for an increase in its existing delivery services rates is not only not necessary, but 

inappropriate in that ComEd’s existing rates should be decreased by $40,359,000.  AG/CUB 

Exhibit 7.1.   

 
III. RATEMAKING AND THE NEED TO BALANCE SHAREHOLDER AND 

RATEPAYER INTERESTS 
 
IV. TEST YEAR 

V. RATE BASE 

A. OVERVIEW 

ComEd has failed to match all elements of rate base appropriately, and has included in 

rate base estimated costs that are not known and measurable.  The Company requested recovery 

of previously-disallowed costs, costs which have been fully recovered and has failed to recognize 

the full benefit of revenues.  This has resulted in an overstatement of invested capital by nearly a 

half a billion dollars.   

B. POTENTIALLY UNCONTESTED ISSUES 

2. General and Intangible Plant 

The Company’s overstated forecasts of general and intangible plant, for which they seek 

recovery 18 months after the end of the test year, should be rejected.  Instead, the Company 

should be allowed to recover only for actual expenditures as of March 31, 2011, which can be 

trued up before the end of this proceeding.   

C. POTENTIALLY CONTESTED ISSUES 

1. Post-Test Year Adjustments 
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a. Pro Forma Capital Additions 

ComEd seeks to include an additional $1.017 billion of plant investment beyond the end 

of their chosen 2009 historical test year.  ComEd Init. Br. at 7.  The Company may include pro 

forma additions, when such changes are reasonably certain to occur within twelve months after 

the filing date of the tariffs, only for known and measurable costs.  83 Ill. Admin. Code §287.40.  

ComEd argues that because it has provided voluminous documents to support its adjustments, it 

has satisfied the requirements of Section 287.40.  ComEd Init. Br. at 9.  However, as Mr. Effron 

and Ms. Ebrey testified, those documents have done precisely the opposite— they have shown 

that the Company’s budget has changed no fewer than three times just during the course of this 

proceeding.  Staff Init. Br. at 5.  The Company reduced its 2010 forecasted plant additions by 

$52 million from direct to rebuttal testimony in this case.  AG/CUB Ex. 8.0 at 3.  The Company 

also admits that their forecast changed by $21 million in less than three months between 

November 2010 and early January 2011.  ComEd Init. Br. at 22.  In ComEd’s last rate case, the 

Company’s actual expenditures on pro forma post-test year plant additions were $41 million less 

than the Company’s forecast.  AG/CUB Ex. 2.0 at 5.  Fluidity of this magnitude in their budgets 

demonstrates that changes that will not be made until after this proceeding ends are not known 

and measurable.  As noted by Staff, the Commission cannot violate its own rules by approving a 

moving target.  Staff Init. Br. at 9.   

A small shortfall in actual spending below forecasted spending, as little as 5%, would 

result in the plant additions being offset by depreciation expense and growth in ADIT.  AG/CUB 

Ex. 8.0.  The Company attempted to calculate whether it has spend close to its projections in the 

past four years to demonstrate that it typically comes close to its forecasts.  ComEd Init. Br. at 

12.  However, in calculating the previous four years, the Company excluded eighteen entire 
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months that it deemed “exogenous and unusual.”  Id.  Its calculation that it has come within 2.6% 

of forecasted spend is based on cherry-picked information, chosen because it was beneficial to 

the Company’s position. 

Because expenditures forecasted to be made in the second quarter of 2011 cannot be 

characterized as “known and measurable” with any degree of certainty, Mr. Effron proposes to 

use actual data to true up the Company’s actual spending with its forecasts before the end of this 

proceeding, and to remove plant additions made after March 31, 2011.  AG/CUB Ex. 2.0 at 4-5.    

This results in a total reduction of $233,693,000.  AG/CUB Ex. 7.1 Schedule B-1. 

b. Accumulated Provisions for Depreciation and Amortization 
Related Provisions for Accumulated Depreciation 

 
The Company argues in favor of mis-matching the date used for its pro forma additions 

with the date from which its depreciation is calculated, basing its argument on previous 

Commission actions while ignoring the fact that an Illinois Appellate Court decision has since 

overturned those actions.  ComEd’s attempt to re-litigate the exact same issue to the Commission 

that the Appellate Court already ruled on is wasted.   

The Commission must recognize post-test year change in accumulated depreciation and 

ADIT over the same period which it recognizes pro forma plant additions.  Commonwealth 

Edison Co. v. Ill. Commerce Comm’n et al., 937 N.E.2d 685 (Ill. App. Ct. 2010).  As noted by 

the Appellate Court, the intent of the PUA is to allow a utility to recover the value of 

investments, which requires matching a utility’s rate base, operating costs and revenues.  Id. at 

703.  Under Section 9-211, the measure of investment must account for increases and decreases 

over a consistent time.  Id.  The Company states that they have ignored the Appellate Court’s 

directive because they have petitioned the Illinois Supreme Court (ComEd Init. Br. at 24-25); 

however, at this time the Supreme Court has not even agreed to hear the case. 
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In the most recent rate case that it decided, the Commission recognized the need to match 

the date from which accumulated depreciation is calculated to the same date as pro forma 

additions are allowed.  ICC Docket No. 09-0306 Final Order at 31.  The Commission made it 

clear that this should be guiding for future rate cases as well, and affirmed that decision on 

rehearing, recognizing that it comported with the Appellate Court’s recent decision as well.  ICC 

Docket No. 08-0306 Order on Rehearing at 27, fn 5.  The Commission independently recognized 

the need to match dates used for calculation of investments and depreciation, and the Appellate 

Court has given the same instruction. 

Using Mr. Effron’s proposal to calculate post-test year plant additions through March 31, 

2011, the depreciation reserve should be increased by $490,108,000.  AG/CUB Ex. 7.1, Schedule 

B-3.  Likewise, Mr. Effron has proposed to increase ADIT by $39,209,000.  AG/CUB Ex. 2.0 at 

13-14; AG/CUB Ex. 8.0 at 7-8; AG/CUB Ex. 7.1, Schedule B-3.  The roll forward of 

accumulated depreciation and ADIT must be matched with the timing of the pro forma plant 

additions.   

c. Accumulated Deferred Income Taxes (ADIT) 

See Section V C 1 b above.  

2. Construction Work in Progress (“CWIP”) 

ComEd has incorrectly included short-term CWIP, that is, CWIP not eligible for AFUDC 

because of its short construction time, in rate base.  It is not appropriate to include this short-term 

CWIP because the work on most of these projects is completed before ComEd pays the vendors 

who provided the work.  AG/CUB Ex. 1.0 at 18-19.  ComEd argues that its rate base already 

accounts for the effects of vendor financing (ComEd Init. Br. at 26) but this cannot be accurate 
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considering the over 64-day delay ComEd has admitted it has on paying miscellaneous cash 

vouchers and the almost 15-day delay in paying employees.  AG/CUB Ex. 1.0 at 19. 

The Company mischaracterizes Mr. Brosch’s argument regarding the “used and useful” 

standard as it relates to CWIP.  ComEd Init. Br. at 26.  The PUA allows for the inclusion of 

CWIP despite the fact that it is not used and useful, but the Company’s failure to include specific 

projects in its CWIP calculation and to simply use the overall level of short-term CWIP as of 

year-end 2009 as a “proxy” does not provide the Commission with evidence that any projects for 

which it seeks recovery will ever be in service.  AG Init. Br. at 15.  The Company has stated that 

the amount of CWIP that it is requesting is the overall level of short-term CWIP at the end of 

2009 (ComEd Ex. 6.0 Rev. at 26), but has also stated that the short-term CWIP for which they 

seek recovery will be providing service within weeks of the end of this case.  ComEd Init Br. at 

26, citing ComEd Ex. 55.0 2nd Rev. at 33.  Obviously, the short-term CWIP amount requested 

based on December 2009 figures should have gone into service well before now.  The Company 

has failed to demonstrate precisely for what they seek recovery, using proxies and vagueries 

instead.  The Company’s claimed amount of short-term CWIP  should be removed from rate 

base, resulting in a downward adjustment of $12,591,000.  AG/CUB Ex. 7.1, Schedule B-7.   

3. Specific Plant Investments 

 c. Underground Cable 

The costs of underground cable which were disallowed in ComEd’s last rate case are not 

open for reconsideration here.  Although the Company would prefer the opportunity to re-litigate 

disallowed costs over again until they are finally allowed, this would be incredibly poor policy 

for the Commission for two reasons.  First, the Company agreed to remove the costs in 07-0566 

as part of a stipulation with Staff.  ComEd Init. Br. at 35.  If the Company is now allowed 



ICC Docket No. 10-0467 
CUB Reply Brief 

8 
 

recovery of those costs, then that stipulation is meaningless, and parties will be unlikely to 

engage in such negotiations in the future.  Second, if the Company is allowed to re-litigate these 

costs, then they may in the future request recovery for other disallowed costs if they think they 

can argue that there was not a specific finding in the previous case for one reason or another.  

This could be because of a settlement again, or could be because the Company feels it has new 

evidence that it can present.  The precedent set in this case is important to show utilities that the 

Commission stands behind its decisions and will not re-litigate the exact same costs after 

disallowing them. 

ComEd’s rate base should be reduced by $15,222,000 to remove these previously-

disallowed costs (AG/CUB Ex. 7.1, Schedule B-2), and the Company should be prohibited from 

such tactics in the future. 

4. Cash Working Capital 

The cash working capital requested by the Company was calculated incorrectly and is so 

flawed that the Commission cannot rely on it.  Therefore, Mr. Brosch recommends the 

Commission adopt a zero allowance for CWC, which is often the result in a properly prepared 

Lead/Lag study that fully considers the timing of all cash expenses (even a negative result is not 

uncommon).  AG/CUB Ex. 1.0 at 22.   

The Company argues that the mid-point methodology relied upon in its lead/lag study is 

appropriate because it has been used in other cases.  ComEd Init. Br. at 45.  However, in 

ComEd’s last rate case, the Company did not ask for any CWC allowance, and it is unlikely that 

the timing of ComEd’s cash flows have changed dramatically since that time.  AG/CUB Ex. 1.0 

at 22-23.  Rather, the more likely scenario is that based on its perception that it could benefit 

from using a similar collection lag mid-point methodology in its lead/lag study to that which 
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other utilities have used, it could increase its rate base.  The calculations the Company used, 

determining the collection lag using mid-points to estimate the number of days that customers 

take to remit payment to the utility, is not “conservative” as the Company argues.  ComEd Init. 

Br. at 45.  In fact, if the Company’s claims of information technology limitations are true (Tr. at 

1080, 1085, 1086, 1088, 1092, 1102, 1106, 1107, 1120), it does not know whether using the 

average of those mid-points is conservative or not because it has no way of knowing whether the 

results are skewed up or down from the averages.  Real life experience dictates that most likely, 

customers pay their bills fairly close to their due dates, and those who haven’t paid after 90 days 

are not likely to pay at all.   

Since an accurate calculation is not possible without more detailed information from 

ComEd, this study is fatally flawed and cannot be relied upon.  Mr. Brosch’s original 

recommendation was based on ComEd’s position at rebuttal; ComEd has since reduced its 

calculation and so the appropriate disallowance for CWC is $67,741,000. 

5. 2009 Pension Trust Contribution 

The Company refuses to take any responsibility for the significant underfunding of its 

pension plan prior to 2009, citing purely external factors and requesting $92.5 million for its 

unusually large contribution in the test year.  ComEd Init. Br. at 46.  What ComEd fails to 

mention is that it contributed only $15 million in each of the three years prior to 2009 to the 

fund.  AG/CUB Ex. 2.0 at 15.  While the economic downturn may have had some effect on the 

plan, that risk was and is best managed by the utility.  AG Init. Br. at 45.   The Commission 

should not allow the Company to shift 100% of the risk of management decisions onto 

ratepayers.  ComEd would prefer to bear as little risk as possible for the majority of its choices, 

but this is a dangerous precedent that is unfair to ratepayers and contrary to law. 
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ComEd argues that the effect on ComEd’s rate base would have been roughly the same 

whether the necessary contributions were made over several years or all in 2009.  However, if 

the contributions in 2006-2008 would have been equal to the accruals in those years, there would 

be no prepaid pensions that should be included in rate base.  AG/CUB Ex. 2.0 at 15.  ComEd’s 

argument that it makes no difference when the contributions are made ignores this important 

fact, which bears on overall rate base. 

Rate base should be reduced by $68,750,000, which is the difference between the 

$92,591,000 in deferred debits ComEd has included in rate base minus the offsetting adjustment 

to remove ADIT of $23,841,000.  AG/CUB 8.0 at 9-10, AG/CUB Ex. 7.1, Schedule B-4 and 

Schedule DJE 1.5. 

7. Customer Deposits 

ComEd continues to miscalculate the benefit it receives from customer deposits in order 

to increase rate base.  The Company erroneously used an average, rather than a year-end balance. 

ComEd Init. Br. at 50.  Using a year-end balance would more accurately reflect the balance 

going forward, because the balances of customer deposits have grown year-over-year since 2006.  

AG/CUB Ex. 1.0 at 36-37.  ComEd’s assertion that this trend will not continue (ComEd Init Br. 

at 50) is not supported by any evidence.  While ComEd argues that other parties have not 

demonstrated that customer deposits will continue to grow, the converse is actually true.  Mr. 

Effron testified, and the Company did not contest, that customer deposits have consistently 

grown. AG/CUB Ex. 1.0 at 37.  ComEd has not provided any evidence that its business has 

changed such that this trend is likely to end.  Rather, ComEd is reaching for any way to increase 

rate base by failing to recognize as much of this low-cost source of capital as it can.  AG/CUB 

Ex. 1.0 at 36-37. 
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ComEd is also wrong in attributing any part of customer deposits as “non-jurisdictional.”  

Id. at 37.  They admit that they have not claimed any part of customer deposits in their FERC 

rate base.  Id.  While they have no problem attributing every expense item to either FERC or 

distribution rate base, the Company argues that they are not required to claim the customer 

deposits that they deem “non-jurisdictional” in any rate base, either Illinois distribution rate base 

or FERC transmission rate base.  ComEd Init. Br. at 51.  This results in nothing but an unfair 

benefit to ComEd by way of this low-cost source of capital provided by customers. 

The Company is reducing customer deposits due to the annual interest paid on those 

deposits.  ComEd Init. Br. at 52.  Once again, the Company takes every opportunity to recognize 

expenses, but fails to acknowledge all of its revenues. 

The Commission must recognize all of ComEd’s revenues just as it recognizes all of 

ComEd’s expenses.  To recognize one hundred percent of customer deposits, and to calculate the 

effect of customer deposits fairly using the 2009-year end balances, ComEd’s rate base should be 

reduced by $85,962,000.  AG/CUB Ex. 7.1, Schedule B-8. 

D. RATE BASE (TOTAL) 

At every possible point, the Company has attempted to acknowledge only its investments 

while failing to recognize corresponding offsets, such as growth in depreciation and other 

revenues the Company enjoys.  The Commission must protect customers and ensure that rate 

base is not unfairly inflated.  The recommendations of Mssrs. Brosch, Effron, and Smith have 

fairly accounted for both sides of the balance sheet and set the Company’s rate base at a value of 

$6,522,071,000.  AG/CUB Ex. 7.1, Schedule A. 

VI. OPERATING EXPENSES 

A. OVERVIEW 
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 The Company has requested recovery of unreasonable expenses, including costs which it 

is not likely to actually pay out, and has taken inconsistent positions on whether various “offsets” 

should be counted.  It has also misallocated costs which would serve to reduce rate base as “non-

jurisdictional,” but has failed to count those costs in any jurisdiction, Illinois or FERC.  The 

Company refuses to make shareholders responsible for any part of its operating expenses.  As a 

result of all of these factors, ComEd’s Operating Expenses budget is grossly overstated. 

B. POTENTIALLY UNCONTESTED ISSUES 

1.   2009 Amortization of Existing Regulatory Assets 

The Company accepted Mr. Smith’s adjustment to amortize lease abandonment cost in 

accepting a proposal from Ms. Hathhorn to amortize six different regulatory assets.  ComEd Init. 

Br. at 54.  Mr. Smith recommended amortizing lease abandonment cost over three years, which 

resulted in an adjustment of $970,000.  AG/CUB Ex. 3.0 at 57, AG/CUB Ex. 1.3 Schedule C-22.  

For the six regulatory assets acknowledged, the Company has agreed to a total adjustment of 

$8.387 million. 

4. Investment Tax Credit Amortization (AG) 

ComEd agreed to Mr. Effron’s proposal to reduce income by $113,000 by amortizing 

proceeds from the sale of investment tax credits.  ComEd Init. Br. at 54.   

C. POTENTIALLY CONTESTED ISSUES 

1. Incentive Compensation Cost and Expenses 

There are three elements to ComEd’s incentive compensation request:  Annual Incentive 

Program (“AIP”) expense, the executive Long-Term Incentive Plan (“LTIP”) expense, and the 

Exelon 2009 Key Manager Restricted Stock Award.  Mr. Smith recommended at least partial 

disallowance for each of these expenses.  The Company argues that the level of these expenses is 
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“necessary to remain competitive in the marketplace.”  ComEd Init. Br. at 55.  That cannot be 

true considering that ComEd is limiting payout under the AIP to 50% in 2010.  The Company is 

free to provide its already well-compensated executives with extra perks such as the executive 

LTIP and Key Manager Restricted Stock Award, but ratepayers should not be saddled with the 

cost of those discretionary programs. 

ComEd has repeated its justification for recover of incentive compensation costs because 

it redesigned its metrics to eliminate those which the Commission previously determined were 

primarily beneficial to shareholders.  ComEd Init. Br. at 55.  This attempt to blatantly circumvent 

the system by renaming and repackaging the same programs that were previously disallowed has 

not fooled the People, CUB or Staff, who all recommend disallowances to executive LTIP and 

the Key Manager Restricted Stock Award, and it should not fool the Commission.  

The Company discusses the testimony of Mr. Apple, a union leader who testified about 

the importance of incentive compensation.  ComEd Init. Br. at 56.  Once again, CUB is not 

suggesting that the Company should be forced to discontinue providing incentive compensation; 

rather, the Company’s shareholders can bear this expense which primarily benefits them.  

Additionally, regardless of the outcome of this case, ComEd has already chosen to reduce AIP in 

2010 by 50%, so Mr. Apple’s pleas are misdirected Commission and should instead be made to 

ComEd and Exelon shareholders. 

a. Annual Incentive Plan (“AIP”) 

The Company admits that it is only paying out at 50% of AIP for 2010, but claims that a 

disallowance is inappropriate because this is a one-time limitation.  ComEd Init. Br. at 56.  

However, in its materials ComEd has made it clear to employees and shareholders that the AIP is 

subject to reduction at any time.  AG/CUB Ex. 3.0 at 14-15.  This is not the “extraordinary one-



ICC Docket No. 10-0467 
CUB Reply Brief 

14 
 

time” limitation ComEd claims it to be (ComEd Init. Br. at 56), but is rather a mechanism that is 

in place to assure that incentive compensation is aligned with the Company’s financial 

performance.  Id. at 11.  The Company requests twice the allowance for AIP as it is actually 

paying out for 2010, and has not presented testimony that it is certain to pay out more in 2011 or 

any future years.   

Additionally, it is appropriate for shareholders to bear some or all of the incentive plan 

costs of the AIP, as metrics such as the Company Performance Multiplier benefit shareholders as 

well.  The Company does not acknowledge this in brief, as it surely understands that it is to their 

detriment to draw attention to the fact that the Company is trying to allocate no shareholder 

dollars to incentive compensation while at the same time vehemently defending its necessity.  

The Company does not want to risk the Commission disallowing part of the AIP costs, just as it 

did in both of ComEd’s most recent rate cases.  AG/CUB Ex. 9.0 at 7, ComEd Ex. 28.0 at 4. 

Mr. Smith’s appropriate recommendation of a 50% allowance for AIP results in an 

adjustment of $12,060,000.  AG/CUB Ex. 9.0 at 9, AG/CUB Ex. 7.1 Schedule C-10. 

b. Long-Term Incentive Plan (“LTIP”) 

The Company changed its LTIP metrics (ComEd Init. Br. at 58) in another attempt to 

avoid shareholders making any contribution to this plan, reserved only for ComEd officers and 

executives.  AG/CUB Ex. 3.0 at 17.  They argue that this change was made to conform with the 

disallowance in their last rate case.  ComEd Init. Br. at 58.  However, ComEd does not discuss 

the new executive LTIP metrics, which clearly include financial and legislative goals, such as 

“avoidance of adverse legislation” and higher returns on equity that solely benefit shareholders.  

AG/CUB Ex. 3.0 at 18-19.  As the Commission recognized in the past, such goals do not benefit 

ratepayers and should not be recovered through rates.  This cost should be disallowed, resulting 
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in a reduction of adjusted by $2.158 million.  AG/CUB Ex. 9.0 at 9-11, AG/CUB Ex. 7.1 

Schedule C-10 

c. Key Manager Restricted Stock Plan 

Mr. Smith also recommended disallowance of 100% of ComEd’s Key Manager 

Restricted Stock program costs, which as Staff noted, are to further the financial and operational 

success of Exelon, not ComEd.  Staff Init. Br. at 38.  Staff also recommends 100% disallowance 

of this cost.  Id.  ComEd argues that awarding directors and managers Exelon stock “incentivizes 

managers to remain focused on the long-term health of the business.”  ComEd Init. Br. at 58.  

Indeed, it provides ComEd employees who receive Exelon stock with an incentive to ensure that 

Exelon sees the biggest profits possible, and ComEd rate increases benefit Exelon financially.  

Staff Init. Br. at 38.  ComEd also argues that denial of recovery of this cost would require the 

Company to offer another incentive that would cost customers the same cost with less benefit.  

ComEd Init. Br. at 58.  No party has suggested that ComEd should not be allowed to offer this 

award—simply that ratepayers should not bear the cost of an award for which shareholders see 

the majority of the benefit.  Finally, the Company quotes its testimony that the Restricted Stock 

Plan offers “the same sort of benefits as the LTIP,” (ComEd Init. Br. at 58) an assertion also 

made in testimony but not supported either in testimony or in brief.  Staff Init. Br. at 38, citing 

ComEd Ex. 54.0 at 7. 

Disallowance of the Key Manager Restricted Stock Plan results in an adjustment of 

$2.123 million.  AG/CUB Ex. 9.0 at 11-12, AG/CUB Ex. 7.1 Schedule C-10. 

 

2. Rate Case Expenses 

a. Rate Case Expenses of the Instant Case 
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The Company’s primary argument regarding its rate case expense, that the amount spent 

was less than it spent in its last rate case therefore it must be reasonable (ComEd Init. Br. at 59), 

fails to recognize that the Commission must make a specific finding as to the justness and 

reasonableness of this expense in its final order.  220 ILCS 5/9-229.  The amount that the 

Company spent on its last rate case could be something the Commission might consider, but it is 

far from the only relevant factor.  If the Commission accepts ComEd’s argument in this regard, 

the Company will have no incentive to spend below this level again, even if they could do so 

easily. 

The Company has not provided information with the level of specificity required to make 

the specific determinations with which the Commission is charged by the statute.  AG/CUB Ex. 

9.0 at 20.  For several large items for which ComEd seeks recovery, the Company’s attempt to 

explain the cost has simply made it more apparent that the expense was unreasonable, 

particularly in the case of highly-paid consultants who did not testify.  Id. at 20-28.  ComEd 

argues that it turned over “on-going status updates regarding its rate case expenses with invoices 

and descriptions” (ComEd Init. Br. at 59), but does not acknowledge Mr. Smith’s point that 

“descriptions” of only a few words are not enough to justify hundreds of thousands of dollars on 

a single line-item.  AG/CUB Ex. 9.0 at 30.  Likewise, hundreds of thousands of dollars incurred 

for consultants (e.g. Moul and Associates) who did not testify and who addressed a topic on 

which several other witnesses did testify have been justified by nothing more than ComEd’s brief 

statement that they did provided “an additional opinion” cannot be recovered based on this 

flimsy explanation.  Id. at 24.  ComEd makes a similar argument for the costs of Chicago 

Partners, to whom they paid the majority of their $225,000 “economic development/jobs 

creation” budget, but who did not present any information to the Commission.  ComEd Init. Br. 
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at 60.  These two consulting agencies alone are responsible for over $1 million of ComEd’s rate 

case expense.  Other duplicative witnesses should also be disallowed, as other Companies are 

able to present adequate testimony with only one witnesses.  AG/CUB Ex. 9.0 at 24-25.  Witness 

fees that were overstated and unsupported, such as nearly a million dollars for unspecified “post-

direct” witnesses, should also be disallowed.  AG/CUB Ex. 9.0 at 30. 

The costs for other witnesses who testified on irrelevant issues, such as Dr. Hewings and 

Mr. Andrade, should also be disallowed.  The Company could likely conceive of many irrelevant 

issues about which to provide testimony, but cannot recover those costs from ratepayers.  The 

Commission must be mindful that the Company will look to the allowances and disallowances in 

making its decisions for expenditures in its next rate case, and if allowed to recover for such 

unnecessary and unjustified costs here, is likely to continue and grow the practice in the future.   

 The Company has also overstated attorney fees by claiming that their primary outside 

counsel, R3, is providing free services in the alternative regulation docket.  ComEd Init. Br. at 

64.  The Commission cannot possibly believe this incredible claim that attorneys would do such 

a significant amount of work for a profitable company for free.  The cost of both the rate case 

and alternative regulation were factored into their total bid, and the Commission must reduce 

ComEd’s recovery to those which were specifically incurred for the rate case.  The Company has 

made this a difficult task by failing to provide hourly billing detail for its attorneys when 

requested.  This makes it difficult both to attribute costs to the alternative regulation docket as 

well as to determine whether the fees paid to its attorneys are reasonable, as it is impossible to 

determine the attorneys’ hourly rates.  The Commission should also consider the amount already 

spent on the rate case in relation to the amount budgeted to determine whether the budget was 

overstated.  The Company claims that its current spending is on pace with its last rate case 
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(ComEd Init. Br. at 63), but does not take into account that in this case several consultants 

provided background “support” rather than testimony.  Therefore, in this case, costs are likely 

more front-loaded than they were in the previous case, and ComEd is therefore not on track to 

spend all of the $8.5 million for which it seeks recovery.  AG/CUB Ex. 9.0 at 26. 

Finally, the rate case expense should be normalized over three years rather than 

amortized.  ComEd did not dispute this recommendation in their initial brief.  Normalized over a 

three-year period, Mr. Smith’s adjustments to reduce or remove ComEd’s unreasonable and 

unjustified rate case expenses result in a $1,567,000 reduction.  AG/CUB Ex. 7.1 Schedule C-12.   

b. Alternative Regulation Case 

As discussed above, ComEd has requested recovery for both its rate case and alternative 

regulation case by claiming that its primary law firm is providing free services for the latter and 

failing to provide detailed, hourly billing statements to show the amount of time attorney spent 

on each case.  Only cases related to the rate case are recoverable.  220 ILCS 5/9-229.  ComEd 

argues repeatedly that their costs would have been the same with or without the separate case.  

ComEd Init. Br. at 64.  The Company then attempts to estimate alternative regulation costs at 

11%.  As shown by the testimony of Mr. Smith and Ms. Hathhorn, this estimate is grossly 

understated, but only the Company knows by exactly how much.  Therefore, the Commission 

should adopt Mr. Smith’s recommendation to reduce the legal fees for attorneys working on both 

cases by half, as the attorneys’ work has been split between two cases. 

This results in a $250,000 disallowance, included in Mr. Smith’s overall rate case 

expense adjustment listed in subsection (a) above. 

 

3. Administrative and General (A&G) Expenses 

a. Exelon Way Severance Amortization 
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The Company should not continue recovering for expenses incurred in 2003 and 2004 

which, due to the savings they created prior to amortization, have now been fully recovered. 

AG/CUB Ex. 2.0 at 15-16, 22.  ComEd argues that Mr. Effron’s recommendation would 

disallow recovery of 40% of the costs incurred by the Company.  ComEd Init. Br. at 65.  This is 

simply not true, as the Company already recovered, by way of savings, that entire amount.  Id. at 

15-16.  Those savings were enjoyed by shareholders from 2003 through 2006, though the 

Company chose not to begin amortizing the expense until 2007.  Id. at 22-23.  Those savings 

began to accrue immediately after the program was implemented, some eight years ago.  

AG/CUB Ex. 8.0 at 16.  Were the costs amortized as they were incurred, the amortization period 

would be complete by the time rates go into effect.  Id. at 22-23.  Even though the Company 

waited to begin amortizing the costs, by the time the rates in this case go into effect, the 

Company will have collected on this amortization for almost five and a half years, and received 

savings from the program for an additional four years prior.  Their argument that continued 

amortization of these costs in rates going forward was already “approved” in the Company’s last 

two rate cases (ComEd Init. Br. at 65) is simply incorrect, as at the time of those cases, the costs 

of the program have not yet been fully amortized as they have now.  These fully-recovered costs 

should no longer be collected from ratepayers.  This results in an adjustment of $18,665.  

AG/CUB Ex. 7.1 Schedule C-4. 

b. Accounts 920-923 

This issue is addressed in the Legal Fees- IRS Dispute heading. 

c. Pension Costs 

The abnormally-high pension expense determined in ComEd’s 2010 actuarial report 

should be normalized.  ComEd fails to acknowledge two important points of Mr. Smith in 
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arguing for higher recovery, and rests primarily on an inaccurate argument that Mr. Smith is not 

qualified to make determinations about pension.  ComEd presented no evidence to support that 

bold assertion, because Mr. Smith does in fact have experience with pension and post-retirement 

benefit costs.  The Commission should focus its attention on the true issue here, whether use of 

the 2010 actuarial report is appropriate. 

The Company’s request for $51.427 million exceeds the amount in each prior year since 

at least 2004. AG/CUB Ex. 9.0 at 17.  Using such an abnormally high amount in order to 

increase recovery is simply inappropriate.  Using an actuarial report at all in this case is improper 

because the economic market has significantly changed the Company’s pension expense.  

Additionally, the report was issued in March 2010, while the reports used in previous cases by 

ComEd were issued in the test year, and the Company’s estimate has decreased just since this 

case was filed.  AG/Cub Ex. 9.0 at 17.  The Company’s argument that it should be allowed to use 

an actuarial report here, simply because it has done so in previous cases (ComEd Init. Br. at 66), 

should be rejected.  This case is different than previous cases in that the actuarial report produced 

a vastly increased amount from previous years, was done after the test year, and by the 

Company’s own admission (through reducing its estimate) is inaccurate. Additionally, the report 

relied on by the Company was issued in March of 2010, and just since this case was filed, the 

Company’s 2010 estimate, on which it based its request, had decreased.  AG/CUB Ex. 9.0 at 17. 

The amount should be reduced by $14.209 million, the amount actually expended in the 

test year.  Id. at 30, AG/CUB Ex. 7.1 Schedule C-11.   

The Company fails to adequately address Mr. Smith’s recommendation that 

Supplemental Executive Retirement Plan (“SERP”) should be disallowed.  This expense, like 

any other, must be prudently incurred and just and reasonable, and Mr. Smith testified as to the 
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unreasonableness of providing additional compensation to ComEd’s highest-paid employees.  

Mr. Smith does not deny that ComEd actually pays out these costs, but rather supports the 

argument that ratepayers should not bear the cost. AG/CUB Ex. 9.0 at 18.  ComEd is free to 

continue providing this benefit to its executives through shareholder dollars.  The Company’s 

failure to even attempt to argue that this cost is anything more than a luxury demonstrates that it 

is unreasonable and should be disallowed. 

Mr. Smith correctly recommends reductions of $39,478,000 to (1) correct for the 

company’s increase from 2009 to 2010 pension expense ($14,209,000), (2) remove 2009 

Supplemental Executive Retirement Plan [SERP] and SERP settlements expense ($2,424,000) 

and (3) to normalize abnormally high 2009 defined benefit pension expense based on prior year 

average ($22,845,000).  AG/CUB Ex. 7.1, Schedule C-11. 

d. Wages and Salaries Pro forma Adjustment  

The Company recognizes a decrease of 108 employees in its wages and salaries pro 

forma adjustment, but the actual number of ComEd employees decreased by 300 from January 

2009 through August 2010.  AG/CUB Ex. 2.0 at 18-19.  ComEd did not explain or discuss this 

glaring discrepancy in its initial brief, simply stating that there are “offsetting increases in 

overtime and fringe benefits” and “sustainable savings” from the reductions.  ComEd Init. Br. at 

70.  As Mr. Effron explained, the decrease in payroll for those employees significantly exceeded 

the increase in overtime.  AG/CUB Ex. 2.0 at 19-20, AG/CUB 9.0 at 11-12.  Mr. Effron’s 

calculations, which take into account the savings and offsets described by the Company, show 

that payroll costs will actually be $286,829 lower than 2009 than in 2010.  Id.  This is opposed to 

the Company’s projection of an increase, even despite its significant workforce reduction. 
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Mr. Effron correctly calculated ComEd’s wages and salaries while based its calculations 

on a reduction of less than half the actual difference in the number of employees.  An adjustment 

of $4,152,000 is appropriate to reflect the decrease in employees through August 2010, net of the 

effect of overtime.  AG/CUB Ex. 2.0 18-20; AG/CUB Ex. 8.0 at 11-13, AG/CUB Ex. 7.1, 

Schedule C-3. 

f. Corporate Aircraft Costs (Uncontested b/t Company and Staff) 

ComEd accepted Mr. Brosch’s adjustment to disallow half of ComEd’s costs related to 

use of corporate aircraft, a reduction of $384,000.  ComEd Init. Br. at 72.  No additional 

adjustment is necessary.  AG/CUB Ex. 7.1, Schedule C-18. 

g. Perquisites and Awards 

Mr. Smith recommends disallowance of perquisites and awards above what is actually 

necessary attract and retain qualified personnel.  Two costs are at issue here, retention awards 

and performance-based awards.  ComEd argues the entire amount of its $3.495 million in 

perquisites and awards benefit ratepayers and are reasonable business expenses (ComEd Init. Br. 

at 72).  ComEd misrepresents Mr. Smith’s testimony (ComEd Init. Br. at 72) by failing to 

acknowledge that he recommended allowing a significant portion of the costs, but  demonstrated 

that normalizing and sharing the costs with shareholders is appropriate.  The 2009 test year saw a 

deep recession and was fraught with unemployment.  ComEd fails to address the impact of these 

factors on employee retention.  AG/CUB Ex. 3.0 at 54.  In fact, the Company paid out more in 

retention bonuses in 2009 than the total it had spent in the previous three years combined.  Id. at 

55.  The reality is that without retention awards, the economic downturn would likely have 

discouraged most employees from leaving voluntarily, and it was certainly not necessary for 

ComEd to pay out such significant amount more than it had previously.  Mr. Smith recommends 
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normalizing this amount using a four year average, which is more than fair considering no 

bonuses were likely necessary. 

The Company did not refute Mr. Smith’s contention that performance-based recognition 

awards provide significant benefits to shareholders, rewarding employees for significant 

employee contributions to Exelon’s success.  Id. at 56.  A 50/50 sharing of these costs between 

shareholders and ratepayers is eminently fair. 

The total appropriate adjustment for perquisites and awards of $1.392 million 

jurisdictional.  AG/CUB Ex. 3.0 at 54-56; AG/CUB Ex. 7.1 Schedule C-13. 

h. Severance Expenses 

There are two issues in severance expenses—the correct balance of Exelon Way 

Severance Amortization from 2003 and 2004 and the Company’s 2009 severance expenses.  The 

former is discussed separately above and this section addresses only the 2009 severance expense. 

The Company argues that disallowance of any portion of these costs would result in the 

Company’s failure to fully recover prudently incurred and reasonable costs.  ComEd Init. Br. at 

73.  However, As Mr. Effron explained, the program was implemented in mid-2009 and the 

savings retained by shareholders since that time will be in excess of $25 million by the time rates 

from this case go into effect in June 2011.  AG/CUB Ex. 2.0 at 24.  The Company’s request 

ignores this fact, which amounts to an “offset,” and argues that considering the savings would 

amount to single-issue ratemaking.  ComEd Init. Br. at 75.  However, the Company did not 

hesitate to discuss the importance of “offsets” when it was beneficial to them, namely with 

regard to pro forma wages and salaries (arguing for greater recovery because of the overtime 

offset).  ComEd Init. Br. at 69-70.  Even if the Company cannot take a consistent position, the 
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Commission must.  Removing the 2009 severance costs results in an adjustment of $22,942,000.  

AG/CUB Ex. 7.1 Schedule C-4.  

Mr. Effron’s alternate proposal of 7.5 year amortization of these costs is intended to 

match the fact that savings from the program will continue to be see throughout those years.  

AG/CUB Ex. 2.0 at 24-25.  This is not because the savings won’t be realized until those 7.5 

years have passed, as ComEd suggests is the basis of Mr. Effron’s argument.  ComEd Init. Br. at 

76.  The savings have already offset the costs of the severance.  Id. at 24.  However, savings will 

continue, at least another 7.5 years, therefore Mr. Effron proposes that if such costs are included 

in rate base, the amortization period for those costs should match that time. 

i. Charitable Contributions 

The issue related to this cost whether it is appropriate for ComEd shareholders to bear 

some of this 100% discretionary expense.  ComEd distracts from this by arguing that the 

charities to which they contributed are bona fide charities, and that the Company is requesting 

less here than it did in its last rate case.  ComEd Init. Br. at 76-77.   

ComEd cites the statute which allows for charitable contributions, which requires that 

they be for “charitable, scientific, religious or educational purposes” and be “reasonable in 

amount.”  Mr. Brosch rightly disputes that the amounts were reasonable by recommending that 

only half of the amount ComEd spent is reasonable to pass on to ratepayers.  ComEd 

acknowledges Mr. Brosch’s argument that it has little incentive to hold down charitable 

contributions because it knows it can recover them dollar-for-dollar.  ComEd Init. Br. at 77.  This 

is a very real concern, particularly in light of the fact that ComEd receives promotional value and 

goodwill advertising from these contributions. 
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ComEd wishes to receive the benefits of charitable contributions, including the choice of 

where that money will be donated, without contributing anything itself.  Customers who do foot 

the bill have no choice in where the money is spent or how much, and they receive none of the 

recognition.  A 50/50 sharing of these costs between ratepayers and shareholders allows only a 

reasonable amount to be recovered from ratepayers, and reflects good policy that shareholders 

should chip in and be charitable as well.  This results in a reduction of $2,803,000.  AG/CUB Ex. 

7.1, Schedule C-17. 

j. Legal Fees – IRS Dispute 

Mr. Effron recommends disallowing costs of legal fees related to the sale of fossil fuels.  

ComEd explains that while Mr. Effron is correct that this cost is not jurisdictional, it requests 

recovery anyway because it happens to be in an account for which the Company chooses to use a 

general labor allocator.  ComEd Init. Br. at 79.  The Company’s choice to use a general allocator 

for this account is not a necessity, nor is it even appropriate given that this significant cost is 

admittedly not properly allocated to ratepayers.  ComEd could choose to account for this cost 

differently, and the Commission should not allow the Company recover this cost which they 

admit has no benefit to ratepayers.   A reduction of $2,187,000 to remove this non-jurisdictional 

cost is appropriate.  AG/CUB Ex. 7.1 Schedule C-6. 

k. Professional Sporting Activity Expenses 

ComEd fails to address the reasonableness of its professional sporting activity expenses, 

which include box seats tickets, catering, alcohol etc. in its initial brief, instead simply arguing 

that it has classified most of the expense “below the line.”  This change was not made until 

hearing in this case.  Tr. at 2445-2447.  The entirety of this expense is unreasonable to charge to 

ratepayers, and the remaining amount of $64,000 should also be disallowed.  This is a 
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discretionary expense that does not benefit ratepayers, though the Company has tried to claim 

that it encourages “team building” and builds customer relationships.  ComEd Ex. 30.0 at 11.  

These arguments are simply false.  The Company chooses to award certain employees with this 

luxury, and it is free to do so—with shareholder dollars. 

l. Workforce Expense Reduction 

This issue has been addressed above in the section entitled Wages and Salaries Pro Forma 

Adjustment. 

6. Tax Repair Methodology – New IRS procedures 

ComEd acknowledges the new IRS procedure which would enhance the current repair 

allowance deduction for certain expenditures, including network assets, that are capitalized for 

financial reporting purposes.   ComEd Init. Br. at 81-82.  The Company states that it has not 

availed itself of this enhanced deduction because it is awaiting further guidance from the IRS.  

Id. at 82.  Other utilities have taken advantage of this deduction, and if ComEd does not receive 

the clarification it seeks before the end of this case, the benefit should be preserved for 

ratepayers.  AG/CUB Ex. 2.0 at 33.   

ComEd states that it should not retain the benefit of this deduction for ratepayers because 

it records all of its accumulated deferred income taxes in separate accounts which account for 

the tax timing differences.  ComEd Init. Br. at 83.  This does not explain why the company 

could not keep a record of any increase to the ongoing repair allowance decision from the 

effective date of the accounting change and then credit to customers the cumulative effect of the 

change, with appropriate carrying charges.  AG/Cub Ex. 2.0 at 33.  Absent this, shareholders 

will receive a windfall if the Company makes the changes after the conclusion of this case.  Id. 

7. Depreciation of Intangible Plant 
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The Company agrees that certain assets, which began their amortization period in 2002 

will be fully amortized by the end of the pro forma period.  ComEd Init. Br. at 84., ComEd Ex. 

55.0 2nd Rev. at 34.  ComEd’s argument for continuing to include on fully-recovered assets is 

that other projects, namely “several large information technology projects in service in 

December 2009,” will offset the difference.  ComEd Init. Br. at 84-85.  If anyone is guilty of 

single-issue ratemaking here, it is ComEd.  They want to count offsets in some cases (here as 

well as pro forma wages and salaries) but not in others (2009 severance expense).  However, 

there cannot be an “offset” to a fully-amortized asset.  Investments made in 2009 have been 

included in rate base, and the Company’s argument amounts to a request for double-recovery. 

Disallowing continued amortization of 2002 intangible plant, reducing pro forma 

amortization expense by $4,721,000, and elimination of the amortization of 2005 intangible 

plant, reducing pro forma amortization expense by $908,000 results in a total reduction to 

amortization expense is $5,629,000, which on a jurisdictional basis, this reduces pro forma 

amortization expense by $4,987,000.  AG/CUB Ex. 8.0 at 19, AG/CUB Ex. 7.1 Schedule C-7. 

9. Illinois Electricity Distribution Taxes 

The Company has not addressed its inconsistent position to use weather-normalization 

for one portion of this calculation, the gross tax estimate, but a six-year average for the other 

part, credits received from the Illinois Department of Revenue.  AG/CUB Ex. 1.0 at 50-51.  

Interestingly, the Company suggests that Mr. Brosch’s calculation is inconsistent because he uses 

actual 2009 figures and the Company’s own estimate of its 2009 credit.  ComEd Init. Br. at 86.  

Mr. Brosch chose to use the test year, 2009, for both of his calculations, while the Company 

chose to use normalization for one calculation and an average for another.  ComEd Init. Br. at 

85-86.  Mr. Brosch’s calculation is more appropriate and more accurate, and does not cherry-

pick calculation methods as the Company does to produce more favorable figures for itself.  Mr. 
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Brosch calculates a reduction of $1,387,000 by using a consistent approach to both the gross tax 

and the credit.  AG/CUB Ex. 7.1 Schedule C-19. 

11. Regulatory Asset Relating To Tax Liability for Medicare Part D 
(Uncontested b/t Company and Staff) 

Mr. Effron argues for a more appropriate ten-year amortization for the regulatory asset 

related to the Company’s Medicare Part D tax liability.  AG/CUB Ex. 2.0 at 25.  The Company 

claims that could leave ComEd with insufficient funds to make the required tax payments when 

they become due.  ComEd Init. Br. at 87.  Mr. Effron explained why that is not the case—the  

benefits of the subsidy received in just 2009 will be realized over approximately eleven years, 

and the Company received benefits for years prior as well.  AG/CUB Ex. 2.0 at 25.  This is 

consistent with when the federal government remits the cash subsidies to ComEd, and is the only 

reasonable approach.  AG/CUB Ex. 8.0 at 18.  The result of this more reasonable amortization 

period is a downward adjustment of $2.207 million.  AG/CUB Ex. 7.1 at Schedule E. 

13. Income Taxes (Derivative Adjustments) 

Mr. Brosch’s adjustment to rate base for income taxes is based on AG/CUB witnesses’ 

total reductions to ComEd’s rate base.  This results in an adjustment of $14.306 million.   

 

VII. RATE OF RETURN 

E. COST OF COMMON EQUITY 

As the Commission has recognized, estimating the cost of common equity is difficult.  

ICC Docket Nos. 06-0070 through 06-0072 (cons.), Final Order at 141 (November 21, 2006).  

The ICC must determine the return on common equity based on the evidence presented in the 

case before it.  The fact that the return overwhelmingly supported by the evidence in this docket 

is lower than in past dockets is not a valid reason to ignore this evidence.  In this case, perhaps 
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the most astounding thing is that Company’s own analysis results in a cost of equity between 

10.3 percent to 10.9 percent and yet the Company maintains that a return of 11.5% is somehow 

appropriate.  ComEd Ex. 37.0 at 32.  The Company’s request is well above all other estimates in 

this case: Staff, 10.0%; IIEC, 9.65% and AG/CUB, 8.94%.  Staff Ex. 5.0 at 10-35, IIEC Ex. 4.0 

at 2, CUB Init. Br. at 43.  

The Commission must consider how investors view a utility like ComEd, and set a rate of 

return appropriate based on what they perceive is the level of risk involved in that investment.  

Utilities are entitled to the opportunity to earn a fair return on their prudent and reasonable 

investment that is commensurate with the returns earned by other firms of comparable risk.  The 

Commission’s task, therefore, is to ensure that the cost of equity capital used to develop rates 

that compensate investors for their investment risk, while assuring that customers do not pay an 

excessive or unreasonable return in those rates.  A return that accomplishes both objectives can 

only be based on an evaluation of the relative riskiness of the regulated company.   

The evidence shows that in fact investors perceive utilities as less risky than other 

investments, as demonstrated by the fact that utility equities have not fallen as far as the overall 

market or have recovered to a greater extent than the market generally.  See AG/CUB Ex. 4.0 at 

12, 31; IIEC Ex. 1.0 at 7-8.  This relative stability of utility equity validates intervenors’ findings 

of lower risk and lower cost for utility equity.   

ComEd claims that the ICC should consider its analyses because those results are 

“generally consistent” with real world conditions.  ComEd Init. Br. at 93.  The Company rejects 

the discounted cash flow (“DCF”) analyses of all other witnesses on cost of equity because they 

use “unrealistically low growth rate assumptions.”  ComEd Init. Br. at 101.  The Company 

admits that a DCF growth rate must reflect long-term sustainable growth and that short-term 
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analysts growth rates may not reflect this long-term growth outlook.  ComEd Ex 11.0 at 12-15.  

Yet, Company witness Hadaway relies on growth rates that are not reflective of market 

expectations and that do not reflect realistic sustainable growth rate outlooks without offering 

any evidence that his growth rates will be achieved.  For example, in contrast to the 6.0% GDP 

growth rate Dr. Hadaway developed just for this case, the other experts used GDP growth rates 

clustered within 15 basis points of 4.85%.  IIEC Init. Br. at 29.  The weight of the evidence is 

obvious.  The growth rates used by the intervenor experts are reasonable, in the mainstream and 

used by investors; Dr. Hadaway’s are not.  Dr. Hadaway’s use of problematic forecasts of 

Treasury and utility bond yields to determine his equity risk premium and his additional upward 

adjustment to match an assumed relationship between equity risk premiums and interest rates 

inflate his risk premium analysis estimate to an unreasonable level.  An analysis of forecasts and 

outcomes shows unwarranted optimism in the forecasts Dr. Hadaway uses, and the assumed 

simplistic relationship for which he distorted his analysis is unsupported by the relevant 

academic research.   

The cost of equity appropriate to ComEd is specific to that utility.  Re Commonwealth 

Edison Company, Docket No. 05-0597, Order, June 6, 2006 at 153.  ComEd asks the 

Commission to substitute ComEd's subjective (and not unbiased) judgment in place of the results 

of analyses based on objective market data, including a risk premium analysis and comparable 

earnings analysis.  Predictably, ComEd’s more subjective impressions yield more favorable 

results.  ComEd witness Dr. Seligon uses two methods previously rejected by the Commission to 

bolster his recommendation – both of which are discussed in one paragraph of the Company’s 

Initial Brief.  The best the Company can do to explain why the Commission should depart from 

its established practice on these points is to offer a plaintive request that the Commission should 
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take a “fresh look” at these approaches because other utility commissions found them “helpful.”  

ComEd Init. Br. at 100.  The Company does not explain why these approaches are helpful, or 

what circumstances have changed to make these approaches more reliable than the traditional 

models the Commission has used in the past. 

In fact, ComEd does not explain much at all about why intervenors are incorrect to 

criticize the approaches used by the Company’s witnesses.  Though presumably ComEd has 

some points to make, the Company chose to reserve for itself the right to withhold its arguments 

from its Initial Brief.  ComEd Init. Br. at 101, citing ComEd Exs. 37.0 and 62.0.  The only 

conclusion which can be drawn is that the Company wishes to deny intervenors the opportunity 

to respond to its arguments.  Evidence which is not considered strong enough to withstand the 

criticisms of other parties, such as Dr. Hadaway’s testimony, should be given little weight by the 

Commission.   

The Commission should instead adopt a return based on realistic growth expectations 

which reflect current financial climate.  Based on the evidence presented, this means that the 

most appropriate return is the 8.94% recommended by AG/CUB witness Thomas.   

F. ADJUSTMENTS TO RATE OF RETURN 

1. Compensation for Energy Efficiency Programs 

In one paragraph ComEd asks the Commission to approve a 40-basis point adjustment to 

its overall return on equity because it claims it needs a further incentive to offer energy 

efficiency programs.  ComEd Init. Br. at 101.  The Company’s recommended adder, however, 

does not provide any incentive for the Company to further promote energy efficiency and 

certainly does nothing to benefit the customer.  AG Init. Br. at 101; Staff Init. Br. at 87.  

ComEd’s own witness concluded that the adjustment was not based on any estimate of what 
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would make it more likely for customers to “deepen their adoption/deployment of energy 

efficiency…” ComEd Ex. 64.0 at 4-5.   

ComEd is mandated to provide energy efficiency programs because the Illinois General 

Assembly requires them to do so.  That deliberative body has clearly made a determination that 

these programs are necessary and beneficial to ComEd’s customers.  That these programs are 

beneficial to the company is something that ComEd has not discussed.  See AG Init. Br. at 102.  

Whether 40-basis points is the appropriate level of adjustment – if indeed there are no benefits to 

the Company from these programs – was never discussed.  Tr. at 1822.  Why ComEd should be 

compensated for a potential decrease in electricity usage from programs the General Assembly 

finds useful when the Company admits it would not be appropriate to increase its return on 

equity for the risk that usage may go down when rates increase is not discussed.  Tr. at 1843.  Dr. 

Tierney does not analyze what ratemaking tools might be more appropriate if the Commission 

finds any problem for the Company.  Tr. at 1820.  ComEd simply assumes that it is sufficient for 

the Commission if the Company offers a solution without proving there is a problem.  The 

Commission cannot – and should not – accept this proposition.  ComEd’s request for an inflated 

return based on meeting its statutory obligations should be rejected. 

G. OVERALL COST OF CAPITAL (DERIVATIVE) 

Using the capital structure and other information proposed by ComEd, the appropriate 

overall rate of return for the Company is 7.79%.  AG/CUB Ex. 4.0 at 37.  This reflects an 8.94% 

return on common equity is appropriate for ComEd and uses the capital structure and other 

information proposed by ComEd.   

Weighted Average Cost of Capital 

CAPITAL AMOUNT WEIGHT COST WEIGHTED COST 
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Long-Term Debt  $         4,772,707 52.56% 6.53% 3.43% 
Short-Term Debt  $                 9,736 0.11% 0.73% 0.001% 
Common Equity  $         4,297,923 47.33% 8.94% 4.23% 
Credit Facility Costs 0.12% 

TOTAL  $         9,080,366 7.79% 
All data but ROE from ComEd Ex 6.1 Schedule D-1 

 

VIII. COST OF SERVICE AND ALLOCATION ISSUES 

IX. RATE DESIGN 

C. POTENTIALLY CONTESTED ISSUES 

1. Straight Fixed Variable (ComEd Proposal) 

ComEd uses one specific cost causation policy goal – that of aligning fixed and variable 

rates with fixed and variable costs – to support its straight fixed variable (“SFV”) rate design, 

arguing that is the “single most important step in bringing ComEd’s rate design in line with its 

costs.”  ComEd Init. Br. at 137.  Contrary to ComEd’s claim, its desire to assign all so-called 

“fixed costs” – i.e. those that do not vary with monthly energy use – to the customer charge, 

although the driving force behind its SFV rate design, should not be considered a relevant factor 

in properly designing retail utility rates.  ComEd’s desire to distinguish between fixed and 

variable costs comes into conflict with other important rate design goals like fairness, equity, 

gradualism and fair-cost-apportionment.  The Commission should reject ComEd’s SFV rate 

design because its claim that “failing to properly make the distinction between fixed and variable 

costs results in misallocation of costs,” (ComEd Init. Br. at 137), is undermined by other 

important cost causation principles and good rate design policy.   

From a cost allocation perspective, ComEd’s SFV rate design does not acknowledge the 

relationship between customer demand and system costs.  AG-CUB witness Rubin closely 

reviewed ComEd’s cost of service studies (COSS) produced in this proceeding, which each 
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recognize that there are substantial demand-related costs incurred to serve residential customers.  

AG-CUB Ex. 11.0 at 2.  ComEd’s SFV rate design proposal with its very high customer charges 

and artificially low per-KWH charges, however, treats demand-related costs as being related 

solely to the number of customers, not to those customers’ demands for electricity.  Id.   A 

drastically increased customer charge, however, bears no relationship whatsoever to the reasons 

why various facilities are sized and installed on ComEd’s system.  Id.   

In fact, large residential energy users place a much higher demand on the system than 

small energy users.  Placing demand-related costs in a per-KWH charge (as under current rates 

and Mr. Rubin’s proposed rate design), properly aligns costs with rates by requiring those who 

are likely to cause the cost to be incurred to pay the cost through their rates.  Id. at 6.  Mr. Rubin 

does not assume that ComEd’s costs vary significantly with monthly energy consumption, but 

rather that most aspects of ComEd’s distribution system – including facilities such as substations 

and transformers – are based on ComEd’s need to serve consumers’ demands for electricity over 

the life of those facilities (which is measured in decades).  Id. at 2-3.  Therefore, from a cost 

causation principle, customers must see prices that reflect the fact that increased consumption 

results in increased costs to the system.  Id. at 3.  ComEd’s proposed SFV fails to do this. 

Using ComEd’s own billing data, Mr. Rubin refutes ComEd witness Hemphill’s claims 

that its delivery service costs are based largely upon the rate at which electricity is used rather 

than the amount and that it is “possible for two customers to use different amounts of kWhs but 

be responsible for equal shares of fixed costs.”  ComEd Ex. __ at 14-15.  The billing data 

demonstrates that ComEd’s residential class has customers of vastly different sizes that place 

very different demands on ComEd’s energy distribution system.  AG/CUB Ex. 11.0 at 4.  For the 

largest residential subclass (SF No Heat), 10% of customers use less than 3,600 KWH per year 
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(or 300 KWH per month).  Id.  At the high end, another 10% of customers use more than 16,000 

KWH per year (an average of more than 1,300 KWH per month).  Id.  It would be highly 

unlikely that these two types of customers would have the same maximum energy demands.  Id. 

It cannot be assumed, as does ComEd’s SFV rate design, that each customer is 

responsible for the same level of demand and, therefore, that each customer should bear the same 

proportion of demand-related costs.  In fact, if the 16,000 KWH customer was a perfect energy 

consumer – that is, it used exactly the same amount of electricity each hour of the year – it would 

have a peak demand of 1.83 KW.  Id.  In reality, a customer of that size would be expected to 

have a peak demand of at least 7 or 8 KW.  Id.  Yet over half of SF No Heat customers who used 

3,600 KWH or less per year used 260 KWH or less during their peak summer month.  Id. at 5.  It 

would be exceedingly unlikely for a customer using 260 KWH during an entire summer month 

to have a demand of 7 or 8 KW in any one hour.  Id.  ComEd’s unlikely assumption is further 

proved implausible by the fact that about 9% of ComEd’s SF No Heat customer used more than 

3,600 SWH in their peak summer month, which is more electricity in one month than more than 

200,000 SF No Heat customers used in an entire year.  Id.  The facts therefore demonstrate that 

the diversity of the residential class demands warrants retaining placing demand-related costs in 

a per-KWH charge. 

ComEd’s proposed SFV rate design is also inconsistent with the rate design principles of 

gradualism, fairness and equity.  ComEd’s proposal to phase in its SFV rate design over three 

years does not address the vast differential in rate increases it causes.  Mr. Rubin conducted a 

customer-impact analysis, which showed that some residential customers would face delivery 

rate increases of 60%, 80% or even 100% under ComEd’s proposal, even though ComEd’s 

proposed revenue requirement represents an increase of about 20%.  AG/CUB Ex. 11.0 at 3.  
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Imposing increases on some customers of four or five times the average rate increase – for no 

other reason than to further the utility’s notion of an appropriate rate design policy or theory – is 

grossly inconsistent with the principle of gradualism.  Id.  The disparate impact of ComEd’s SFV 

rate design on residential customers also violates the principles of fairness and equity. 

With a class as diverse as ComEd’s residential class, it is difficult to design rates that 

accurately reflect the cost of service.  ComEd’s attempt to align fixed and variable rates with 

fixed and variable costs unfortunately leaves many groups of residential customers out in the 

cold with dramatically increased delivery rates resulting from its desire to limit variability in 

revenue collection.  The policy goals ComEd uses to justify its proposed SFV rate design are 

contrary to cost causation realities within the class, as well as principles of fairness and equity.  

Mr. Rubin’s proposed rate design attempts to adhere to cost causation principles while also 

giving due consideration to the impact of the rates on ComEd’s customers and is therefore far 

superior to the Company’s proposal and should be adopted by the Commission. 

2. Decoupling (NRDC Proposal) 

CUB discussed its opposition to the NRDC decoupling proposal in its Initial Brief and 

will not repeat those arguments here.  Suffice it to say that no party to this proceeding other than 

NRDC – not even ComEd – advocates for or supports the NRCD proposal.  NRDC proposal 

should be rejected because: (1) it is inconsistent with sound regulatory policies that have been 

developed over many decades; (2) there is no evidence ComEd would increase its investment in 

energy efficiency programs if it decoupling was approved; and (3) there are better ways to 

promote energy efficiency investments.  Id. at 15. 

3. Class Definitions 

a. Residential Rate Design – Consolidation of Classes 
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As discussed above, and in CUB’s Initial Brief, the diversity of ComEd’s residential class 

demands retention of its existing four sub-class rate structure.  Mr. Rubin’s customer-impact 

analysis demonstrates that ComEd’s proposed collapse of four sub-classes into two would further 

exacerbate current inequities in ComEd’s rate design, which result in excessive revenues from 

residential heating customers.  AG/CUB Ex. 11.0 at 10.  ComEd’s own COSS shows that 

residential heating customers currently pay rates that exceed ComEd’s proposed cost of service 

by millions of dollars per year.  Id.  The result is that costs are being over-recovered from heating 

customers and under-recovered from non-heating customers, resulting in inequitable rate design 

with heating customers subsidizing non-heating customers.  Id.  ComEd’s proposal would 

impose substantial rate increases on many heating customers, even though those customers 

already are paying rates in excess of the proposed cost of service.  Instead of ComEd’s proposal 

to eliminate the distinction between heating and non-heating customers, ComEd should retain the 

four existing residential subclasses (SF Heat, MF Heat, SF No Heat and MF No Heat) because of 

significant differences in the usage characteristics and cost of service each type of customer and 

to properly reflect the costs to serve these groups of customers.   

 

X. REVENUES 

D. LATE PAYMENT CHARGE REVENUES 

ComEd argued that it correctly classified a portion of its late payment charge revenues as 

non-jurisdictional.  ComEd Init. Br. at 158.  ComEd does not dispute that the portion it classifies 

as “non-jurisdictional” is not being used to reduce either its Illinois or FERC rate base.  Once 

again, as with Customer Deposits, ComEd seeks to increase rate base by failing to acknowledge 

all of its revenues in rate base in any jurisdiction.  AG/CUB Ex. 1.0 at 40-41.   

E. NEW BUSINESS REVENUE CREDIT 
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ComEd recommended an adjustment for its anticipated growth in customers during the 

pro forma period which would offset the cost of pro forma plant additions with the revenues it 

may receive from new customers during that same period.  ComEd Ex. 30.0 at 21, ComEd Init. 

Br. at 159.  No party disputed that ComEd should perform this calculation, which matches 

revenues from new customer growth with pro forma plant additions made to serve new 

customers.  However, the Company also seeks to recognize a pro forma decline in customers.  

ComEd Init. Br. at 160.  Mr. Effron explained that this was not appropriate, as the purpose of the 

credit was to offset plant additions for new customers—no plant additions are made because of 

customer decline.  AG/Cub Ex. 8.0 at 160.  The Company has ignored that pivotal fact in their 

brief.   

Mr. Effron also recommended the same pro forma period as he demonstrated was 

appropriate for all other investments, through March 31, 2011 when actual investment can be 

trued up.    

XI. OTHER 

XII. CONCLUSION  

The Company has requested a revenue requirement above what it actually requires.  The 

Commission should adopt the recommendations discussed herein and lower ComEd’s delivery 

services rates to match its actual expenses.  Doing so will continue to provide the utility with an 

opportunity to fully recover its costs and provide its investors with a sound return on their 

investment.  Adoption of the AG/CUB proposed rate design will mean that opportunity will not 

come at the expense of ComEd’s customers.    
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