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INTRODUCTION 

Environmental Law and Policy Center’s (ELPC) Reply Brief is short because 

ComEd raises little that counters the arguments in our Initial Brief.  ELPC continues to 

oppose both straight fixed variable rates and decoupling as responses to a problem that 

does not exist – revenue certainty for ComEd.  Additionally, ELPC opposes ComEd’s 

unsupported request to charge customers a 40 basis point adder to its ROE in return for 

ComEd’s provision of energy efficiency programs.  Such an adder would cost 

ratepayers $50 million per year and ratepayers get nothing in return. 

VI. RATE OF RETURN 
 
E.  Cost of Common Equity 
 
The Commission Should Reject ComEd’s Request For a 40 Basis Point 
Increase to its ROE. 

 In its initial rate case filing ComEd requests a 40 basis point increase to its ROE 

($30 million) to compensate it for alleged risks to the Company from running energy 

efficiency programs.  ELPC submits that the 40 basis point increase will actually cost 

ratepayers $50 million in pre-tax revenue, or a staggering increase of approximately 

31% above what ComEd will spend in the first year of the next three year energy 

efficiency plan ($160 million).  In its Initial Brief ComEd spends exactly one paragraph 

defending this proposal. Given the magnitude of the request, one can only surmise that 

ComEd must think the less said the better and the only hope on this one is to sneak it 

through.    

As ELPC argues in its Initial Brief, this request is unsupported by the evidence in 

the record.  In ComEd’s paragraph, it fails to meaningfully address a host of issues 

including the fundamental issue of the “risks” ComEd faces from running these 
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programs.  Dr. Tierney filed her testimony regarding these risks long before parties 

reached a settlement in the case – meaning that the risk of not meeting the target has 

been significantly minimized since Dr. Tierney opined on the issue.  As we argue at 

length in our initial brief, Dr. Tierney’s testimony is simply boiler plate argument that fails 

to take in to account any of the facts in this proceeding. 

VIII. RATE DESIGN 

1.  The Commission Should Reject ComEd’s SFV Rate Design Proposal.  

The overwhelming weight of the evidence in this case contradicts ComEd’s 

arguments for its proposed SFV rate design. ComEd’s Initial Brief and ComEd witness 

Hemphill’s testimony focus on the principle of cost causation. According to ComEd, “the 

evidence demonstrates that a SFV rate design is appropriate for ComEd because it 

more closely aligns fixed and variable prices to effectuate cost recovery with the correct 

division between fixed and variable costs.” ComEd Brief at 138.  No other party agrees 

with this. The problem, as explained succinctly in CUB’s Initial Brief, is that ComEd 

focuses solely on “high-level cost causation principles,” but ignores the real world 

impacts of its proposal. See CUB Brief at 71. As explained in the AG’s brief: 

The evidence shows that ComEd’s proposed rate design fails to meet any 
reasonable criteria for promoting efficiency or overall social welfare. 
Instead, it simply transfers social welfare from one group of residential 
customers to another, imposing extremely high rate increases on the 
lowest-use customers, while decreasing rates for ComEd’s largest 
residential energy users. 
 

AG Brief at 106 (discussing testimony of AG/CUB witness Rubin).  Tellingly, 

ComEd’s brief devotes only one sentence to the work done by witnesses Bodmer 

and Rubin to calculate and document the on-the-ground impact of ComEd’s 

proposal. Bodmer’s and Rubin’s testimonies indicates that the proposal is 
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inequitable and conflicts with the Company’s own cost of service study. City Ex. 

1.0 at 11-13; AG Brief at 117-130; see also Staff Ex. 13.0 at 24-25; NRDC Ex. 

2.0 at 10-12.  Furthermore, as explained in CUB’s brief, ComEd focuses on only 

“one aspect of the goals of rate design” and “ignores other cost-causation 

realities … as well as principles of gradualism, fairness, and equity in its 

analysis.” CUB Brief at 73.   

ComEd also argues that the Commission’s recent orders in gas cases support a 

move towards SFV rates here. ComEd Brief at 138. However, as explained in ELPC’s 

initial brief, the different characteristics of natural gas and electricity justify different rate 

treatments. See ELPC Brief at 20-21 (citing the National Action Plan for Energy 

Efficiency).  As explained in Staff’s brief, there is “no precedent in the electricity industry 

for ComEd’s SFV rate design proposal.” Staff Brief at 126. Furthermore, the facts in the 

gas cases were very different than the facts here. Id. In the gas cases, for example, the 

Commission decreased the utilities’ authorized return on equity to compensate for their 

reduced risk under SFV rates. See Docket 07-0585 (Ameren), Order (Sept. 24, 2008) at 

215; Docket 08-0363 (Nicor), Order (March 25, 2009) at 71. In this case, ComEd prefers 

to abandon its SFV proposal if the Commission determines that a similar ROE reduction 

would be warranted. ComEd Brief at 139.   

 ComEd’s brief also fails to meaningfully address the extensive evidence that 

SFV rates will discourage ratepayers from conserving energy and undermine Illinois’ 

energy efficiency and renewable energy policy goals.  See ELPC Brief at 14-20 (citing 

Staff Ex. 13.0 at 18, 24; Staff Ex. 29.0C at 11-12; City Ex. 1.0 at 35; AG/CUB Ex. 6.0 at 

41; NRDC Ex. 2.0 at 9-11); see also Staff Brief at 123-125; AG Brief at 106; City Brief at 
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31; NRDC Brief at 4-5. ComEd implies (without support) that customers will continue to 

experience adequate price signals to conserve because SFV will only apply to the 

distribution component (approximately 1/3) of a customer’s overall bill. See ComEd Ex. 

71 at 4-5. However, ELPC’s brief uses ComEd’s own numbers to demonstrate that SFV 

rates would have a significant impact on the economics of energy efficiency and 

renewable energy projects in Illinois and would make the Illinois EEPS and RPS more 

difficult and expensive to achieve. ELPC Brief at 14-20.  

In sum, ComEd is interested in SFV rates in order to insulate Company investors 

from the potential loss of revenue due to variations in energy consumption – an issue 

best addressed by adjusting ComEd’s test year. See CUB Brief at 71; AG Brief at 105; 

City Brief at 26.  The Commission should not allow ComEd to do this on the backs of its 

lowest usage customers and at the expense of Illinois’ important energy conservation 

policies.  

2. The Commission Should Reject NRDC’s Decoupling Proposal.  

NRDC argues that “the current regulatory model discourages utilities from both 

investing in energy efficiency and becoming involved in activities that could lead to more 

efficiency, such as advocacy for appropriate building standards and effective public 

education.” NRDC Initial Brief at 1.  Along these lines, NRDC argues: 

The Commission should not assume that ComEd’s obligation under 
Section 5/8-103(b) of the Public Utilities Act to meet prescribed energy 
efficiency goals eliminates the need to take additional measures to 
encourage energy efficiency.  While that law mandates that ComEd 
undertake energy efficiency measures, traditional rate of return regulation 
puts the company at odds with the public policy goals of meeting and 
exceeding minimum targets.  Removing ComEd’s incentive to maintain its 
electric sales level would encourage ComEd to devise innovative ways to 
meet or exceed its statutory targets. 
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NRDC Initial Brief at 8.  While in some states NRDC’s argument may make sense, 

NRDC ignores the circumstances and law in Illinois.  Foremost, ComEd operates under 

a rate cap that will control its spending in the next three year plan, regardless of 

decoupling.  In its totality, the energy efficiency law in Illinois sets targets, penalizes 

ComEd by taking away the programs if it fails to meet goals, while also limiting the 

company’s spending on energy efficiency.  Given these hard parameters, Illinois 

customers would get very little benefit from decoupling. 

 In terms of consumer benefits, the record reflects that ComEd has exceeded its 

savings targets during the first two years of its Energy Efficiency Plan (the only years we 

have results for to date).  Moreover, the Company has stated its strong commitment to 

meeting its targets in the next Plan regardless of rate structure.  ComEd witness Jensen 

testified that the Company will make every effort to provide all available efficiency under 

the budget cap. Tr. at 2309.   In essence, ELPC does not believe that the consumers 

will get the benefits touted by NRDC. 

 Additionally, ELPC disagrees with NRDC’s legal analysis regarding decoupling.  

NRDC argues that nothing in the recent Illinois Appellate Court decision Commonwealth 

Edison v. ICC challenges the legitimacy of NRDC’s decoupling proposal.  NRDC 

continues, the test for determining whether a rider constitutes impermissible single-

issue ratemaking is whether “(1) the cost is imposed upon the utility by an external 

circumstance over which the utility has no control and (2) the cost does not affect the 

utility’s revenue requirement.” NRDC Initial Brief at 23 (citing Commonwealth Edison 

Co. v. ICC, 937 N.E. 2d 685, 710 (Ill. App. 2d  2010)).  ELPC agrees that this is one of 
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the tests that the Appellate Court articulates.  However, we disagree with how NRDC 

applies the test. 

 In Commonwealth Edison the Court addressed the issue of ComEd’s cost 

recovery of smart grid investments through Rider SMP.  The Court states, “Rider SMP 

is a classic example of single-issue ratemaking because AMI is the type of cost that 

should be addressed through normal ratemaking procedures…we conclude that Rider 

SMP amounts to single-issue ratemaking.” Id. at 683.  Like with the smart grid 

investments, ComEd can recover any lost revenue from energy efficiency through 

traditional ratemaking.  While the energy efficiency programs will affect ComEd’s 

revenues, the effect is no different than many other factors – such as customers 

replacing old appliances with more energy efficient ones.  ComEd could have easily 

adjusted its test year to account for the revenue changes from the efficiency programs 

by using a future test year that adjusted revenue consistent with ComEd’s statutory 

goals.  The Company chose not to do that.    

The lost revenue from energy efficiency does not constitute a cost imposed upon 

the utility by external circumstances over which the company has no control.  The courts 

have allowed riders in circumstances such as CILCO’s coal tar remediation clean up, 

where the costs could vary from a few thousand dollars to several million, and the court 

determined the costs were “unexpected, volatile and fluctuating.” Commonwealth 

Edison, 937 N.E. 2d at 709, (citing Central Illinois Light Company v. Illinois Commerce 

Commission, 255 Ill. App. 3d 876, 885 (Ill. App. 3d 1993)).  Loss of revenue from energy 

efficiency programs is not unexpected, volatile, or fluctuating (any fluctuation is likely to 

be small).  Thus, decoupling does not qualify as the type of situation where the Illinois 
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courts have looked past the single issue ratemaking hurdle to grant the type of true-up 

NRDC seeks with decoupling.  

CONCLUSION 

As set forth above, ComEd has failed to support its proposals to increase its 

ROE or obtain straight fixed variable rates.  Similarly, NRDC has failed to provide 

persuasive evidence that the Commission should allow decoupling.  Thus, the 

Commission should reject these three proposals. 
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