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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

COMMONWEALTH EDISON COMPANY 
 
Proposed general increase in electric rates 

: 
: 
: 

 
No. 10-0467 
 

COMMONWEALTH EDISON COMPANY’S 
POST-HEARING REPLY BRIEF 

Commonwealth Edison Company (“ComEd”) submits this post-hearing reply brief in 

accordance with the Rule of Practice of the Illinois Commerce Commission (“Commission” or 

“ICC”) and the order of the Administrative Law Judges (“ALJs”). 

I. INTRODUCTION / STATEMENT OF THE CASE  

The Commission is required by constitutional, statutory, and case law to approve rates 

that reflect the full prudent and reasonable costs of serving customers.  220 ILCS 5/9-201(c); 16-

108(c).  Those rates must be just and reasonable to the utility and its shareholders, not just to 

customers.  Business and Professional People for the Public Interest v. Illinois Commerce 

Comm’n, 146 Ill. 2d 175, 208 (1991); 220 ILCS 5/9-201(c).  They must also reflect accurately 

the cost of delivery services and must allow the utility to recover costs of service. Citizens Util. 

Bd. v. Illinois Commerce Comm’n, 166 Ill. 2d 111, 121 (1995) (“CUB”); 220 ILCS 5/16-108(c).  

Finally, the rates must provide the utility with the opportunity to earn a reasonable rate of return, 

comparable to that of like firms, on its capital investments.  See, e.g., Duquesne Light Co. v. 

Barasch, 488 U.S. 299, 310 (1989).  

Under these principles, ComEd showed that it has an adjusted test year revenue 

requirement of $2.267 billion, prior to reflecting the impact of the January 2011 increase in the 

Illinois state income tax rate from 7.3% to 9.5%, and a rate base of $7.349 billion.  Houtsma 

Surrebuttal (“Sur.”), ComEd Ex. 55.0 2nd Rev., 6:112-13; ComEd Ex. 55.1, Schedule (“Sched.”) 
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A-4-Rev.  Taking into account the new state tax rate, ComEd’s revenue requirement is $2,284 

million.  See Staff Cross Ex. 15 (mechanics of adjustment for state tax change).  This means that 

ComEd is experiencing an annual revenue deficiency of more than $343 million, or close to $1 

million of unrecovered costs of service each and every day.   

ComEd’s resulting need for a rate increase is not the product of excessive costs that 

should be disallowed or ignored.  ComEd’s costs have been tightly controlled, notwithstanding 

ComEd’s maintaining and improving its excellent safety and reliability record.  Rather, the 

increase in costs has flowed directly from: significant new investment in meeting customers’ 

needs and modernizing the distribution system, and rapidly rising costs associated with pension 

and medical benefits for ComEd’s employees and retirees.  Guerra Direct Testimony (“Dir.”), 

ComEd Ex. 1.0 2nd Rev., 3:59-4:83.  

These principles and facts are largely ignored by the Illinois Attorney General’s office 

(“the AG”) and the Citizens Utility Board (“CUB”) and, at times, by the Commission’s Staff 

(“Staff”), in their zeal to achieve substantial disallowances.  The AG is quite explicit in its efforts 

to place a thumb on the scale to favor what it terms “customer interests” over ComEd’s recovery 

of the costs of serving those customers, erroneously citing Citizens Utility Board v. Illinois 

Commerce Comm’n, 276 Ill. App. 3d 730, 737 (1st Dist. 1995) for the proposition that “if the 

rightful expectations of the investors are not compatible with those of the consuming public, it is 

the latter which must prevail.”  AG Initial Brief (“Init. Br.”) at 2.  Were the AG’s mistaken view 

of this language correct, it would be contrary to the Constitution, the Public Utilities Act 

(“PUA”), and more than a few decisions of the United States and Illinois Supreme Courts.  

However, the statement quoted by the AG actually arose out of a situation where a 

telecommunications carrier proposed a major restructuring of rates affecting different customer 
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classes differently; the language concerns rate design, not total revenues.  Even then, the case 

makes clear that the reviewing proposed rates does not turn on giving a weighted preference to 

customers, but in ensuring that the utility’s “operating costs are reasonable, its rate base is the 

reasonable value of its property used for serving the public, and its rate of return on capital is the 

reasonable cost of the capital needed to provide the services.” 276 Ill. App. 3d at 766.  That is the 

only “balance” the Commission is allowed to strike. 

Former Commission Chair Dr. Philip O’Connor warned about the use of “contrived” 

standards to exclude prudent and reasonable costs from rates.  A prime example of such a 

contrived standard is Staff’s objection to ComEd’s pro forma capital additions in 2011 on 

grounds they are not “known and measureable.” The basis for this claim is that ComEd has, in 

some cases, updated the status or cost of individual projects.  Staff Init. Br at 5-6.  Staff does not 

dispute that the total updated amount of the projects that are part of the basis for ComEd’s pro 

forma adjustment is only 2.03% less than that in the initial filing – well within the historical 

range and operationally, a very slight variance – but instead asserts that to meet the known and 

measureable standard, both the details of the work and the amount to be spent on individual 

projects must be static and unchanging.  Staff Init. Br. at 6. 

Staff’s standard is unrealistic and inconsistent with both the Commission’s pro forma 

adjustments rule, 83 Ill. Admin. Code § 287.40, and its prior decisions.  The pro forma rule 

applies to “adjustments,” not to individual costs or projects, and expressly includes and accepts 

“estimated … adjustments.”  Utilities present evidence of specific types and classes of 

investments – large individual project or whole classes of work – that are known and whose costs 

can be measured.  “Estimated adjustments” by definition are not certain and unchangeable in the 
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way that Staff now claims is required.  The rule also provides that the “known and measurable 

changes … [be] reasonably certain to occur,” not absolutely certain to occur. 

ComEd met that burden – and amply so.  ComEd provided exhaustive documentation of 

operational planning, engineering, and construction details.  That extraordinary volume of 

evidence went far beyond “mere budgets” to establish exactly how ComEd adapts to inevitable 

change to ensure that needed investments are with certainty made.  It is that evidence, and that 

process, that allows ComEd to say – with more than the required “reasonable certainty” – that 

the proposed pro forma investments will be made in the first two quarters of 2011.  This means 

that the capital additions are “known.”  The additions are also “measureable,” because their cost 

in total is reliably estimated by the total cost of pro forma additions projected, and underscored 

by historical experience.  Indeed, Staff does not dispute that capital additions will be made 

during the pro forma period prescribed by the Rule, and that ComEd’s evidence establishes with 

high precision what those additions will be.   

While ComEd’s pro forma capital additions meet the requirements of the rule, Staff's 

proposed standard does not.  Staff’s urging to the contrary, the pro forma rule does not create a 

standard that is impossible to meet in the real world, or mandate the type of inflexibility that can 

harm customers.  The pro forma rule does not require that a utility freeze its workplans, ignore 

events as they unfold, and turn its back on new information, all in order to collect its costs.  Nor 

does it require every item of work to be specified in advance.  The rules do not, for example, 

require ComEd to predict in advance when and where storms will strike and exactly what 

equipment those storms will destroy.  No one can predict the future, and the pro forma rule does 

not require that.  The rule should not be misused and misread to punish a utility like ComEd for 
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candidly informing the Commission of how individual projects and their costs have evolved, 

even though its capital investment program remains firmly as projected.   

The AG and CUB would also apply unreasonable standards to pro forma additions.  In 

each instance, their proposed standard would reduce by fiat the Commission's period for pro 

forma additions from 12 to 9 months on the theory that the closer one gets to the end of the 12 

month period, the more uncertain projects and their costs become.  The Commission was 

certainly aware of this argument when it formulated and revised its pro forma additions rule (last 

amended in 2003), and expressly provides for a 12 month pro forma period.  Moreover, CUB’s 

argument simply ignores the detailed evidence that ComEd provided about those very projects; 

evidence showing they are anything but vague or uncertain.  Finally, CUB is quite candid in 

admitting that application of their suggested gloss on the rule will deny recovery of costs that 

will be incurred:  “No party in the case suggests that ComEd will not make expenditures between 

March 31 and June 30 ….”  CUB Init. Br. at 10.   

Yet another area where Staff and Intervenors would apply incorrect standards to reach 

incorrect results involves ComEd’s 2005 and 2009 pension contributions.  Staff's proposal to 

sharply limit ComEd's recovery of its 2005 pension contribution is one such example.  Staff 

weaves a theory to reduce by $6.329 million ComEd’s recovery of the $25.5 million annual cost 

authorized in ComEd’s 2005 and 2007 rate cases, ICC Docket Nos. 05-0597 and 07-0566.  In 

Commonwealth Edison Co., ICC Docket No. 05-0597 (Order on Rehearing Dec. 20, 2006), 

p. 28, the Commission determined that the imputed cost to ComEd of its contribution should be a 

hypothetical cost of debt.  Staff's theory is that the allowed cost recovery was based on the 

issuance of 5, 10, and 30 year bonds, and that by the time the rates in this case go into effect, 

“the 5 year bond series reflected in [the approved method of recovery] could be assumed to be 



 

6 

paid off around the end of 2011,” and therefore “it appears improper to reflect the entire cost of 

these 5 year bonds in the 2009 test year.”  Staff Init. Br. at 47.  In reality, the Commission’s 

Order on Rehearing never mentions 5, 10, or 30 year debt, never states that ComEd will have 

been deemed to have issued bonds of such maturities to fund the contribution, and never states 

that in future cases, the Commission will “retire” these make-believe bonds and then deny cost 

recovery based on this scenario as if it were real. 

Whereas Staff attempts to cut back on pension-related cost recovery approved by the 

Commission in Docket No. 05-0597 and reaffirmed in Docket No. 07-0566, AG/CUB attempt to 

terminate entirely the 7.5 years of amortized recovery of severance expenses that the 

Commission approved.  They do this on the fiction that all of the costs have been recovered, or 

more precisely, that they allege should have been recovered by now, had ComEd started 

recording the amortization in 2003 or 2004 when they were incurred.  They ignore that doing so 

would have been improper.  Thy also conveniently ignore that ComEd could not have begun 

recovering these costs in 2003 or 2004 because the first rate case after they were incurred was 

ComEd’s 2005 case, which approved rates that were not effective until January 2, 2007.  This 

blatantly opportunistic disallowance would deprive ComEd of the ability to recover about 40% 

of these costs and would result in a substantial write-off.  It should be rejected. 

Staff’s proposed standard for treatment of ComEd's 2009 pension trust contribution is 

likewise pulled out of thin air.  Here, Staff proposes that “to the extent that ratepayers benefit 

from the prepayment on the determination of rates in this case, a cost that equals the ratepayer 

benefit of the prepayment in the test year should be allowed for recovery.”  Staff Init. Br. at 29.  

Staff argues that its proposed basis of recovery for ComEd's 2009 pension contribution is within 

the “spirit” of, or at least is “not inconsistent” with, the Order on Rehearing in Docket No. 05-
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0597.  Both characterizations are admissions that, in fact, no cap at the level of “customer 

benefit” was ever ordered in that case.  Instead, as stated above, the Commission selected a 

mechanism for cost recovery that was based on an assumed hypothetical cost of debt.  See 

Docket No. 05-0597, p. 28 (Order on Rehearing)   

Establishing recoverable costs based on a putative amount of customer benefit produced 

rather than the economic costs to ComEd of making the contribution is an improper standard for 

ratemaking.  Staff has agreed that the contribution is proper and prudent.  Accordingly, the 

applicable standard for recovery is the economic cost to ComEd in making the contribution.  The 

customer benefit test has historically been confined to a narrow category of expenses.  E.g., 

CUB, 166 Ill. 2d at 122 (rejecting application of customer benefits standard to costs incurred 

under environmental laws, and stating “The Illinois Bell court used the concept of benefit to 

determine how a specific type of operating expense, fees paid to a utility’s holding company, 

should be allocated.”).  The test should not be broadened as Staff invites the Commission to do. 

Yet another instance of the use of a contrived standard to disallow reasonable and prudent 

costs is the effort by AG/CUB and Staff to disallow ComEd’s proposed recovery of $12.8 

million over three years of jurisdictional severance costs associated with the termination of 108 

management employees in 2009.  Notwithstanding that recovery of such costs as a regulatory 

asset is consistent with past precedent in ICC Docket No. 05-0597 (the “Exelon Way” program) 

and in Docket No. 09-0306 (Ameren severance program), as well as the intent of the Section 

285.3125 filing requirements for rate cases, AG/CUB and Staff argue for disallowance on the 

ground that these severance costs were effectively recovered under current rates because of the 

salary savings for positions eliminated.  Staff witness Tolsdorf admits that “he is not aware of 

any Commission decision in which the Commission reduced the amount of an otherwise proper 
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regulatory asset on the grounds that the underlying expense was being recovered by cost 

savings.”  Staff Group Cross Ex. 1 (Staff Response to ComEd Data Request ComEd-Staff 12.01 

(Public)).  Moreover, the AG/CUB and Staff position here is akin to prohibited single issue 

ratemaking in that it focuses exclusively on a single element of ComEd’s costs, and ignores how 

other costs during the same period may have exceeded those reflected in existing rates. 

Even rate design and rate of return on common equity (“ROE”) are not immune from 

newly contrived arguments designed to disallow ComEd’s recovery of its prudent and reasonable 

costs.  ComEd’s Straight Fixed Variable (“SFV”) rate design proposal would shift certain fixed  

costs from the variable rate component of its delivery service charge to the fixed rate component, 

thereby producing a rate that more accurately reflects the true nature of the costs of ComEd’s 

delivery service business.  Though it makes ComEd’s revenues less dependent on volume, this 

change is revenue neutral.  ComEd Init. Br. at 137-139.  Staff argues that this change, if 

approved, would warrant what is, frankly, a punitive 40 basis point reduction in ComEd’s return 

on equity.  This proposal is unsupportable.  It is far greater than has been considered in other 

cases, and it ignores the reality that investors put no such value on SFV rates.  That “adjustment” 

would leave ComEd unable to recover $18 million of ComEd’s otherwise approved 

costs.  Because this proposed adjustment bears no relationship to ComEd’s real costs, ComEd 

would be forced to drop its SFV proposal if the consequence would be a 40 basis point reduction 

in return on equity.  ComEd Init. Br. at 91, 102.  

In short, many of the challenges to ComEd’s reasonable and prudent costs are not 

grounded in the Act, or in Commission or court decisions. The challenges reflect instead 

contrived arguments to exclude costs from rates without regard to the costs and expenses that 
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ComEd will in fact incur to serve customers.  This artificial foreclosure of recovery of real costs 

and expense should be rejected. 

II. OVERALL REVENUE REQUIREMENT AND REVENUE DEFICIENCY 

ComEd’s total revenue requirement as presented in surrebuttal testimony (ComEd Ex. 

55.1) is $ 2,267,363,000, which results in a requested revenue increase of $326,269,000 prior to 

reflecting the impact of the January 2011 increase in the Illinois state income tax rate from 7.3% 

to 9.5%.  The state income tax rate change mathematically increases ComEd’s revenue 

requirement to $2,283,761,000, and the resulting required revenue increase to $342,667,000. 

ComEd further observes that Appendix A to Staff’s Initial Brief appears to miscalculate 

the overall revenue requirement effects of the various adjustments Staff proposes to ComEd’s 

revenue requirement.  Staff estimates the impact of its adjustments to produce a total revenue 

requirement (including other revenues) of $2,150,363,000 and revenue shortfall of $103 million, 

absent a rate increase.  ComEd believes that a proper calculation of the revenue requirement 

impacts of Staff’s proposed adjustments (which ComEd opposes for reasons set forth in its Initial 

Brief and herein) would produce an overall revenue requirement of $2,160,634,000 and a $113 

million required rate increase. 

ComEd believes that Staff’s computational errors arise from several factors: 

 The impact of the state tax rate change is not fully reflected, i.e., the method used to 
estimate ComEd’s taxable income (reflected on page 21 of Staff’s Appendix A 
understates the amount of actual taxable income that is derived from ComEd Ex. 
29.01, Sch. C-1, p. 1, col. (e), Sched. C-5.4, p. 2, col (b) and Sch. C-2, p. 3, col (g). 

 Staff’s adjustment for the New Business Revenue Credit appears on line 1 of 
Appendix A (Operating Revenues) instead of under Other Revenues (line 2 of 
Appendix A) as in ComEd’s filing.  The effect of this is to wash out the adjustment in 
the adjustment to the proposed increase in col. (h), effectively negating the effect of 
the adjustment on proposed operating revenues on line 1, col. (i).  
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 Staff’s calculations reflect the impact of Staff’s General and Intangible Plant 
adjustment as an increase in depreciation expense whereas the impact actually would 
be a decrease in such expense. 

 Staff’s Appendix A overstates the tax impact on the pro forma depreciation expense 
adjustment. 

The computational errors should be corrected in the Proposed Order. 

III. TEST YEAR 

Based upon the statements in the Initial Briefs, no contested issues remain.  

IV. RATE BASE 

A. Overview 

As shown in ComEd’s Initial Brief, its rate base is $7,349,227,000.  ComEd Ex. 55.1, 

Schedule (“Sched.”) A-4-Rev.  No further reductions to that rate base are warranted.   

B. Potentially Uncontested Issues 

1. Plant 

a. AMI Pilot Costs (including AMI Meter Redeployment) 

Based upon the statements in the Initial Briefs, no contested issues remain.  

b. Other 

Based upon the statements in the Initial Briefs, no contested issues remain.  

2. General and Intangible Plant 

Except as discussed in Section IV.C.3.e, beginning on page 49, no issues are raised in the 

Initial Briefs.   

3. Functionalization 

Except as discussed in Section IV.C.3.e, beginning on page 49, no issues are raised in the 

Initial Briefs.   
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C. Potentially Contested Issues 

1. Post-Test Year Adjustments 

a. Pro Forma Capital Additions  

Staff’s ever changing evaluation of ComEd’s pro forma plant additions (the 

overwhelming majority of which have remained constant in terms of overall dollars and the 

electrical improvements they will provide to the system) starkly exposes the uncertainty and 

potential volatility of the regulatory environment in Illinois.  To wit, in its direct testimony, Staff 

disallowed about half of ComEd’s forecasted iron in the ground investments (all investments to 

be placed in service more than 3 months after ComEd’s filing), not because Staff had considered 

or even looked at the evidence supporting those investments, but because in Staff’s view all of 

those investments were “based upon budgets”.  Ebrey Dir., Staff Ex. 1.0, 7:153-8:156.  After 

reviewing undeniable evidence that at least 28 projects were going to be placed in service within 

the first six months of 2011, Staff changed course stating that those 28 projects now met its 

“known and measurable” standard and should be included in rate base along with all fourth 

quarter 2010 planned investments.  Ebrey Reb., Staff Ex. 16.0, 5:93-5.  Less than two months 

later, without a material change in the work comprising those 28 projects, Staff has changed 

course, yet again, this time in its Initial Brief.  Now, because ComEd’s update showed that the 

anticipated final costs of some of those projects varied, although only slightly, as they approach 

their in-service dates, Staff finds they again fail to meet its “known and measurable” standard.  It 

is as if Staff is playing a game of “gotcha” where it recommends excluding from rate base 

millions of dollars in real costs – costs even Staff does not deny are reasonably likely to be 

incurred – if it can find any pretext to claim ComEd has failed to “meet its burden of proof.”  

The Commission should not adopt this narrow and tortured reading of its rules. 
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There is a good reason for the requirement that pro forma adjustments must be known, 

measurable, and reasonably certain to occur within 12 months of the tariff filing – to protect 

ratepayers from having to pay for artificial or speculative investments that are not at all certain 

and may never occur.  But the pro forma adjustment requirements were never intended to set up 

phony barriers to the timely recovery of investments that everyone knows with reasonable 

certainty will be made.  The pro forma adjustment rule clearly allows adjustments to reflect 

changes in plant investment where “the amounts of the changes are determinable” and such 

changes “are reasonably certain to occur … within 12 months after the filing date of the tariffs 

….”  83 Ill. Admin. Code 287.40.  The pro forma adjustment rule does not limit adjustments to 

those additional plant investments occurring within 3 months (Staff’s original position), 6 

months (Staff’s final position), or 9 months (AG/CUB’s position) of the date tariffs are filed.  

Nevertheless, Staff and AG/CUB impose such requirements through their wholesale cutoffs of 

pro forma plant investments under the guise of not meeting the “known” or “measurable” 

standard.  The arguments by Staff and AG/CUB ring hollow and reveal their ulterior motivations 

given the conspicuous absence of any argument based on a substantive analysis or discussion of 

ComEd’s specific pro forma projects.  The Commission should reject this misapplication of its 

pro forma adjustment rule, and approve ComEd’s proposed adjustment for pro forma plant 

additions. 

(i) Response to Staff 

(a) Staff’s Substantive Arguments Lack Merit and 
Are Contrary to the Record 

As explained in ComEd’s Initial Brief, Staff’s original recommendation to disallow most 

of ComEd’s adjustment for pro forma plant additions expected to be placed in service during the 

first and second quarters of 2011 is contrary to the record evidence and inconsistent with 
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applicable standards.  See ComEd Init. Br. at 7-22.  Staff continues to recommend acceptance of 

ComEd’s proposed pro forma capital additions adjustment for all investment that ComEd has 

shown was or will be placed in service through December 31, 2010, and accepted ComEd’s 

updated pro forma plant additions numbers submitted with surrebuttal testimony to determine 

that amount.  Staff Init. Br. at 4.  However, Staff’s Initial Brief reverses Ms. Ebrey’s testimony 

recommending acceptance of the investments in 28 specific projects expected to be placed in 

service during the first and second quarters of 2011.  Id.  Staff’s recommended disallowance of 

all investments to be placed in service during the first and second quarters of 2011, including its 

reversal on the 28 specific projects, lacks merit and should be rejected. 

In support of its position “Staff asserts that the budget for construction projects that is 

constantly being updated is not ‘known and measurable.’”  Staff Init. Br. at 4.  Staff contends 

that Appendix C to its Initial Brief illustrates the volatility of ComEd’s proposed adjustment for 

pro forma plant additions.1  Id. at 4-5.  While apparently acknowledging that the 2.0% decrease 

in ComEd’s overall proposed adjustment for pro forma plant additions is not material, Staff 

relies on “changes to the individual categories” and asserts that the range of those changes 

included “a 59.12% decrease for Capitalized Overheads to a 117.59% increase for Other General 

Plant.”  Id. at 5. 

Staff’s reliance on so-called category variances suffers from numerous deficiencies.  

ComEd has provided detailed evidence supporting its adjustment for pro forma plant additions 

on a project by project basis.  Staff’s category level variance argument avoids consideration of 

                                                 
1 Although ComEd has explained on multiple occasions that its proposed adjustment for pro forma plant 

additions submitted with its June 2010 filing was based on work plans at the beginning of January 2010, Staff 
continues to mischaracterize the change in ComEd’s proposed adjustment as related to the period “since the filing of 
this case in June 2010.”  See Donnelly Sur., ComEd Ex. 58.0 Rev., 14:302-7; Donnelly, Tr. 655:10-22, 658:21-
659:5; Staff Init. Br. at 4-5. 



 

14 

and disregards the project by project evidence supporting ComEd’s adjustment.  See Donnelly 

Sur., ComEd Ex. 58.0 Rev., 14:288-95.  While Staff would take the fact that recent variances 

have been recognized to mean that current plans and expectations are immeasurable and 

therefore less certain to occur, the opposite is true.  Reported variances in the instant case are 

derived from the incurrence of actual costs and updated forecasts for the remaining and shorter 

balance of the fixed pro forma period.  As a result, ComEd’s work plans and expectations at the 

surrebuttal stage of this case are more certain and measurable than its plans and expectations 

were at the beginning of the case.  Evidence that planned investment expenditures have varied to 

some extent when compared to actual investment amounts is a not an indicator of future 

variability under these circumstances.  Id. at 14:297-301. 

Staff’s variability argument also fails to engage in any substantive analysis of the asserted 

variances, and the so-called variances are not true variances in many cases: 

Many ITNs contain ComEd’s overall work plan and as work progresses specific 
projects are identified and the related dollars are re-assigned from the overall 
work plan ITN to a unique ITN and the applicable category.  Such movement 
among and between ITNs and categories is by design, and does not indicate any 
true variability in ComEd’s work plan.  This is especially true for the Back Office 
and Capitalized Overheads categories, and the direct support ITNs.  In some other 
instances the changes represent corrections to the report but do not indicate any 
change in the planned work, such as where a portion of a project should have been 
reported under a different category (such as Real Estate or Other General Plant).  
The new “category” Ms. Ebrey refers to is also a report issue, as ComEd has not 
created any new categories relative to its work plan.  Similarly, with respect to 
Attachment B (TEE 12.04) to Ms. Ebrey’s rebuttal testimony, all of the “changes” 
ComEd reported were on a category by category basis, meaning that an ITN was 
reported as “new,” “dropped,” or changed if it was new, dropped, or changed for 
that category.  It did not indicate that an ITN was necessarily “new,” “dropped,” 
or changed for the pro forma report as a whole.  This was disclosed to Ms. Ebrey 
in ComEd’s narrative response to TEE 12.04, which Ms. Ebrey does not include 
in her Attachment B:  “In some situations, a new or dropped ITN is shown as 
dropped from one category and new for another category (e.g., ITN 42418 was 
originally in General Plant - Real Estate and is currently in General Plant - 
Other).”  
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Donnelly Sur., ComEd Ex. 58.0 Rev., 15:308-27.  One of the categories highlighted by Staff as 

having a large variance is capitalized overheads.  The purpose of this category is to ensure that 

known overheads are appropriately allocated to specific projects as work is executed throughout 

a given period.  Therefore, costs are originally assigned to this category and are subsequently 

allocated to other categories and ITNs over time by design as work is executed.  Id. at 61:1285-

62:1310. 

The percentage changes calculated in Staff’s Appendix C are also misleading.  Staff’s 

percentage changes are calculated as a percentage of each category rather than a percentage of 

the total pro forma adjustment amount.  See Staff IB, Appendix C.  Thus, if a category changes 

from $1 to $2 with an original total pro forma adjustment of $100, Staff’s methodology would 

reflect a 100% variance (1 / 1 = 1) even though the actual change relative to the total proposed 

pro forma adjustment is only 1% (1 / 100 = 0.01).  Staff’s use of un-weighted category 

“variances” to support the denial of all pro forma investments expected to be placed in service 

during the first two quarters of 2011 is at best a distortion of the evidence.  It is also 

unreasonable and looks at dollar figures in the abstract and in complete isolation from the work 

being funded.  Even if one assumes Staff’s category variance analysis is relevant, Staff’s 

argument fails when category variances are fairly and accurately presented as a percentage of the 

overall total adjustment for pro forma plant additions.  Attached as Appendix A to this Brief is a 

table in the form of Staff’s Appendix C with columns calculating percentage changes as a 

percentage of the overall total.  This presentation reveals the deficiency in Staff’s argument and 

the accuracy and certainty of ComEd’s adjustment.  For instance, the asserted 59.12% decrease 

for Capitalized Overheads becomes a 2.80% decrease and the asserted 117.59% increase for 

Other General Plant becomes a 1.43% increase.  See Appendix A, attached hereto. 
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Similarly, Staff’s attempt to label ComEd’s adjustment for pro forma plant additions as a 

mere budget continues to be unavailing.  Staff Init. Br. at 4-5.  Virtually all work executed by 

ComEd (as well as any prudent enterprise) utilizes budgets as a necessary management tool.  But 

the work itself and ComEd’s proposed pro forma adjustment is project based.  As explained by 

Mr. Donnelly: 

ComEd’s planned investments are not, as Ms. Ebrey continues to assert, mere 
“budget-projections.”  Every project and every revision remains individually 
justified on an engineering and operational basis, and reviewed by management at 
a level appropriate to its size and nature.  While budgets are utilized at ComEd to 
control costs and ensure appropriate financial controls, our work planning and 
management processes are project based.  No one at ComEd simply spends up to 
a budget or has an open “checkbook” from which any investment of their choice 
can be made.  To the contrary, projects and programs must be identified, justified 
and approved in the first instance. 

Donnelly Sur., ComEd Ex. 58.0 Rev., 3:49-56. 

While Staff acknowledges that ComEd “did identify the adjustment for pro forma plant 

additions in its direct testimony,” it states that ComEd’s adjustment has been “updated no fewer 

than three times ….”2  Staff Init. Br. at 5.  Staff contends that ComEd’s “updates demonstrate 

that the known and measureable criteria have not been met.”  Id. at 6.  Staff submits that 

Attachment B to Staff Ex. 16.0 and ComEd’s Response to Staff Data Request TEE 17.01 show 

that various individual projects have been dropped or added from the proposed adjustment for 

pro forma plant additions “throughout the six months since the case was filed.”  Id.  Staff further 

asserts that ComEd witness Mr. Donnelly “agreed that there will continue to be changes to the 

amount of new plant placed in service through June 2011” and that the Company has not 

                                                 
2 To the extent that Staff’s “no fewer” comment is intended as a criticism, ComEd notes that the third 

“update” referred to by Staff was provided by ComEd in response to a Staff data request requesting such an update.  
Staff Group Cross Exhibit 1 (Confidential Version), pp. 133-152 (ComEd Corrected Response to Staff Data Request 
TEE 3.05). 
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identified which projects are subject to revision.  Id.  Staff contends that it “has no alternative but 

to assume any of the projects may change” and claims that it has proven “that the totality of the 

pro forma plant additions proposed by the Company is not known and measurable” by showing 

that “some projects can (and will) be dropped while others are added based on ever-changing 

priorities ….”  Id. (emphasis added).  

ComEd’s business is dynamic and customer driven, and ComEd makes no secret that 

slight changes to some particular investments will and should occur as time goes on due to 

factors beyond our control.  To assume that this somehow invalidates the entire six months of 

investment, or that it casts any doubt on the overall level of investment that is reasonably certain 

to occur, is patently unreasonable.  As discussed in ComEd’s Initial Brief, this argument also 

ignores that ComEd is legally obligated to perform new business and facility relocation work, 

and the investment to be made by that work meets the pro forma adjustment standard 

notwithstanding that a customer or municipality may change its plans.  ComEd Init. Br. at 10, 21.  

ComEd is currently obligated and thereby reasonably certain to perform that work.  Further, 

some of the ITNs that were dropped or added merely moved to another ITN/category or 

represented a cleanup of the project list as previously explained.  The standard is reasonable 

certainty, and the fact that some changes occur does not violate that standard.  Finally, the 

relevant ITNs are the ones included in ComEd’s pro forma adjustment, and there is no basis to 

apply Staff’s variant of the “one bad apple” proverb under which all new business and facility 

relocation work is assumed to be uncertain because a few new business customer or 

governmental entities may decide to change their plans.  This unreasonable approach must be 

rejected. 
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Staff contends that ComEd’s view is that as long as the total pro forma plant investment 

amount stays within some range, the total amount should be approved regardless of the specific 

projects included in that amount.  Staff Init. Br. at 6.  As an example, Staff focuses on the 

Vehicles category which includes a single blanket Investment Tracking Number (“ITN”), ITN 

21402: ComEd Fleet.  Id.; ComEd Ex. 55.2.  Staff notes that Vehicles are $28.5 million in the 

updated adjustment for pro forma plant additions contained in ComEd’s surrebuttal testimony 

versus $27.4 million in the initial filing, and further observes that certain purchase orders were 

not available before December 30, 2010.  Staff IB at 6-7.  A $1.1 million variance in this 

category is simply immaterial to the overall projected capital additions and cannot credibly 

support the complete disallowance of $361 million of capital projects from rate base. 

Staff’s characterization of ComEd’s position is incorrect.  ComEd does not argue that it 

need not support its investments, or that all that matters is fidelity to an aggregate budget.  What 

ComEd has shown is that its projects forecasts are reasonably certain and, indeed, as accurate as 

practical.  This is why the standard under the express language of the pro forma adjustments rule, 

83 Ill. Admin. Code 287.70, and confirmed as to pro forma capital additions by past Commission 

decisions (e.g., Commonwealth Edison Co., ICC Docket No. 07-0566, pp. 27-28 (Order Sept. 10, 

2008) is reasonable certainty, not absolute certainty.  Moreover, to the extent that inevitable 

adjustments are – and should be – made, ComEd’s position is that its process goes beyond what 

is required to assure that other specifically justified work takes up the slack. 

In the context of Staff’s example of vehicles, the record shows that ComEd had a plan for 

the purchase of fleet vehicles reflected in its initial pro forma adjustment at the time the case was 

filed.  The fact that six months later there was a $1.1 million variance – less than 4%, even at the 

project level – reflects the fact that, particularly in the auto market, prices and models adjust over 
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time.  That does not render the entire planned vehicle purchases for the first and second quarters 

of 2011 unknown, immeasurable, or not reasonably certain to occur by June 30, 2011.  The 

Commission’s pro forma adjustment rule specifically allows adjustments for changes affecting 

plant investment “where such changes … are reasonably certain to occur subsequent to the 

historical test year within 12 months after the filing date of the tariffs and where the amounts of 

the changes are determinable.”  83 Ill. Admin. Code 287.40.   

Staff also complains about the vehicle purchase orders.  ComEd provided additional 

support in the form of purchase orders for the remaining vehicles because they had become an 

issue.  It should not be surprising that purchase orders for vehicles to be acquired during the first 

six months of 2011 did not exist prior to the end of 2010.  There is no requirement in the pro 

forma rule to create purchase orders for assets months in advance.  Indeed, the pro forma 

adjustment rule expressly allows for changes in plant investments that are reasonably certain to 

occur within a future time period, and documentation regarding those changes will necessarily be 

generated as this occurs.  Even if Staff were to have some legitimate complaint regarding the 

evidence of the slight change in the costs of fleet vehicles, which it does not, the measured 

response would be to limit the allowed amount to the rebuttal testimony amount.  Instead, Staff 

jumps to the unreasonable and unsupported conclusion that all vehicles expected to be placed in 

service during the first two quarters of 2011 should be disallowed. 

Staff also points to testimony that the information provided in ComEd Ex. 32.2 provided 

a sample of various scopes of work.  Staff Init. Br. at 7.  That documentation varied by project, 

not because of any deficiency, but because the documentation included in ComEd Ex. 32.2 was a 

sample.  ComEd was clear that this documentation did not include every conceivable document 

supporting the relevant pro forma plant additions.  Pointing to differences in the sample 
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documents between different projects proves nothing other than to underscore just how 

unreasonable and improper of a standard Staff advocates.  No legal standard requires a party to 

admit into evidence every conceivable document related to a particular cost.  By analogy, this 

would require every single journal entry to be admitted as evidence to support every component 

of the test year income statement – a standard that is clearly unreasonable and not followed.  

What ComEd did do is provide a full description of the investment included in its pro forma 

adjustment, explained the process used to identify that investment and its cost, provided access to 

electronic documentation, and submitted voluminous documentation confirming its general 

descriptions.  This is clearly adequate to meet ComEd’s burden of proof.   

Staff also discusses ComEd Cross Exs. 5, 6 and 7 regarding ITN 45170:  Midway System 

Improvement Project in connection with the documentation issue, and claims there was 

conflicting documentation as to when this project will be placed in service.  Staff Init. Br. at 7.  

On cross examination, Ms. Ebrey admitted that the “conflicting” information was a single phrase 

on the Project Authorization Request (“PAR”) form for this project indicating a “requested end 

date that says 01 February 2012.”  Ebrey, Tr. 791:9-10; ComEd Cross Ex. 5, p. 1.  The exact 

language on the PAR form is “Required End 01 Feb 2012.”  ComEd Cross Ex. 5, p. 1; see also 

ComEd Ex. 32.2, Folder: System Performance, Folder: SP 45170 Midway System Improvement 

Proj 3P111001, File: PAR 45170.pdf.  ComEd Cross Ex. 6 is a power point presentation made to 

management.  It contains a statement regarding the in-service date that is not ambiguous and 

could not be more clear: “[t]he Project has a projected 06/05/11 service date.”  ComEd Cross Ex. 

6, p. 2; see also ComEd Ex. 32.2, Folder: System Performance, Folder: SP 45170 Midway 

System Improvement Proj 3P111001, File: SP-West-Midway Airport Station 13 Crawford 

Reconfiguration and new Feeder Plan - ITN 45170 .ppt.  In addition, Mr. Donnelly provided 
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sworn testimony regarding this project in particular and its service date of June, 2011.  Donnelly 

Reb., ComEd Ex. 32.0 Rev., 62:1241-63:1252.  The only conflict here is one created by Staff.  

Staff’s argument is not supported by the plain language on the face of the purportedly conflicting 

documents.  There is no reason to consider a “Required End” date as conflicting with a clear 

statement of the date the project is expected to be in service in a project document corroborated 

by the testimony of ComEd’s most senior operations officer. 

Staff also addresses the cross examination of Ms. Ebrey in its Initial Brief, and speculates 

incorrectly that ComEd was attempting to show that “Ms. Ebrey is recommending that the 

Commission find that no plant investment would be made in certain categories between January 

and June 2011.”  Staff Init. Br. at 7.  To the contrary, we recognize that Ms. Ebrey readily 

acknowledges that ComEd will make significant investments over this time period.  The real 

point is that Staff’s position is patently unreasonable.  While conceding that projects will be 

completed and claiming that ComEd has not provided enough detailed project specific 

documentation on the one hand, Staff ignores all of the specific supporting documentation and 

information that has been provided in making its wholesale and ham-handed recommendation to 

deny all of ComEd’s adjustment for pro forma plant additions during the first and second 

quarters of 2011. 

Staff also contends that neither storm damage nor emergency repairs meet the known and 

measurable criteria for pro forma adjustments.  Staff Init. Br. at 7-8.  The position that 

investment planned and reasonably expected to address storm damage and other emergency 

repairs cannot meet the pro forma adjustment criteria is contrary to the record evidence.  Ms. 

Ebrey acknowledges that she has no operational expertise (Ebrey, Tr. 795:6-15), yet claims that 

work to address storms and other emergencies cannot be known in advance.  Common sense and 



 

22 

the testimony of Mr. Donnelly and Mr. Donohue, who have more than 68 years of high level 

operational experience running major utilities, demonstrates the opposite.  Donohue Reb., 

ComEd Ex. 35.0 Rev., 3:59; Donnelly Dir., ComEd Ex. 8.0, 6:111-31; Donnelly Reb., ComEd 

Ex. 32.0 Rev., 21:420-25; see also Id. at 26:527-27:539.  While ComEd may not be able to 

predict which pole or wire will be damaged by a storm on a particular day, ComEd and all 

electric delivery utilities know that repairs for storms and other emergencies will be required, 

that work can be planned.  The work that will be performed over a given period of time can be 

identified, and the cost of the work can be determined.  Undoubtedly, the Commission expects 

no less from ComEd.  Recovery of such planned investment is known, measurable, and 

reasonably certain to occur. 

(b) Response to Staff’s Change in Position 

Staff acknowledges that its recommendation that the Commission only allow the pro 

forma plant additions placed in service by December 31, 2010 is a change in position from its 

own rebuttal testimony.  Staff Init. Br. at 8.  Staff offers the following additional explanation for 

this change in position: 

While Staff based its rebuttal position on the evidence available at the time 
of its rebuttal testimony, the updated plant support provided in the Company’s 
surrebuttal testimony calls into question whether even the discrete projects that 
Staff accepted in rebuttal testimony are indeed known and measurable.  Of the 
limited projects deemed “Summer Critical” which Staff previously accepted, five 
have now been dropped from the pro forma schedule.  In addition, a comparison 
of the Company’s responses to Staff data request TEE 12.04 Attach 02 (Staff Ex. 
16.0, Attachment B) and Staff data request TEE 17.01 Attach 1 (Confidential 
Staff Group Cross Ex. 1, pp. 228-246) indicates that the timing of projects being 
placed in service has either slipped to a later date or has been expedited to an 
earlier period for ITN’s 45265, 46017, 22782, 29259, and 43678.  Finally, the 
total amount for the discrete projects being placed in service in 2011 accepted in 
Staff’s rebuttal has changed from $46.995 million to the updated amount in the 
Company’s surrebuttal of $57.3 million without any explanation for the increase. 
Staff cannot recommend that the Commission violate its own rules by approving 
this moving target, and is therefore recommending approval of plant to be placed 
in service through December 31, 2010. 
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Id. at 8-9 (footnotes omitted).  Staff’s change in position lacks merit and is not supported by the 

record.  Each of these assertions will be examined below. 

Staff asserts that five of the projects deemed to be summer critical were dropped in the 

updated pro forma capital additions adjustment submitted with ComEd’s surrebuttal.  Staff Init. 

Br. at 9.  Staff is mistaken.  ITN 45815 was not “dropped”, but rather is reflected as projected in 

service in December 2010.  ComEd Ex. 55.2, Workpaper WPB-2.1a, Support (January 3, 2011 

REVISED).  While ITNs 45939, 45977, 45982, and 45984 are not separately listed in ComEd 

Ex. 55.2, ComEd previously explained in Attachment 1 to its response to Staff Data Request 

TEE 14.03 that those ITNs were “Currently being Engineered, Offset from ITN 16542, Expected 

Completion by 06/01/11.”  Staff Group Cross 1 (Confidential Version), p. 188 (emphasis added).  

That data request response also indicated that ITN 16542 “Provides offsets to Distribution 

Capacity Expansion Projects estimated to be >$100K, this ITN doesn't receive actual charges.”  

Id.  Thus, investment dollars in ITN 16542 are moved to other unique ITNs as the work actually 

progresses.  Even though the construction work had not actually started at the time of ComEd’s 

rebuttal testimony, ComEd separately listed these “child” ITNs of “parent” ITN 16542 in ComEd 

Ex. 29.2, Workpaper WPB-2.1a, Support (November 22, 2010 REVISED).  This separate 

breakout of projects in engineering was, unfortunately, not made to ComEd Ex. 55.2, Workpaper 

WPB-2.1a, Support (January 3, 2011 REVISED) given the shorter timeframe for surrebuttal 

testimony. 

Even had these projects been dropped from the pro forma list, Staff’s response would not 

be justified.  These five projects were for relatively modest amounts totaling $678,153 or 1.44% 

of the $46,995,000 of discrete projects Staff previously recommended for acceptance: 
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ITN 45815 $10,650 
ITN 45939 $102,342 
ITN 45977 $183,595 
ITN 45982 $124,119 
ITN 45984 $257,447 

  
Total $678,153 

 
ComEd Ex. 29.2, Workpaper WPB-2.1a, Support (November 22, 2010 REVISED).  Disallowing 

all of the unique ITNs previously recommended for allowance based on Staff’s (incorrect) 

understanding that these ITNs had been dropped is neither reasonable nor logical, and not 

supported by the record.  The evidence supporting the other ITNs remains unchanged, and those 

ITNs should be allowed along with all other ITNs expected to be in service during the first and 

second quarter of 2011 and improperly recommended for disallowance by Staff. 

Staff states that “the timing of projects being placed in service has either slipped to a later 

date or has been expedited to an earlier period for ITN’s 45265, 46017, 22782, 29259, and 

43678.”  Staff Init. Br. at 9.  The references to “slipped” and “expedited” are Staff’s 

characterizations, but ComEd does not dispute that the in service dates for the referenced ITNs 

moved within the pro forma period as follows: 

 ComEd’s rebuttal pro forma update indicates that the investment under ITN 

45265 - 7P091000 Eliminate Low Voltage on L10762 and L13934 was expected 

to be placed in service during second quarter 2011 ($737K), while ComEd’s 

surrebuttal update indicates it is now expected to be placed in service first quarter 

of 2011 ($952K). 

 ComEd’s rebuttal pro forma update indicates that the investment under ITN 

46017: 6P110601 Install 2-5.4MVAR Capacitors was expected to be placed in 

service during first ($113k) and second ($45K) quarter of 2011, while ComEd’s 



 

25 

surrebuttal update indicates it is now expected to be placed in service during 

second quarter of 2011 ($169K). 

 ComEd’s rebuttal pro forma update indicates that the investment under ITN 

22782: Finkl Steel - 1355 E 93rd Street, Chicago was expected to be placed in 

service primarily during December of 2010 ($13.652M) with approximately 7% 

($1.035M) of the investment expected to be placed in service first quarter 2011, 

while ComEd’s surrebuttal update indicates that approximately 5% ($621K) of 

the investment is now expected to be placed in service during December of 2010, 

approximately 94% ($12.918M) during first quarter 2011, and approximately 1% 

($151K) during second quarter 2011.  

 ComEd’s rebuttal pro forma update indicates that approximately 23% ($2.087M) 

of the investment under ITN 29259 - Spare Transformers >10MVA (HVD Class) 

West was expected to be placed in service by the end of December 2010, an 

additional 40% ($3.596M) during first quarter 2011 and the final 37% ($3.380M) 

during second quarter 2011, while ComEd’s surrebuttal update indicates the 

amounts expected to be placed in service by the end of December 2010, during 

first quarter 2011, and during second quarter 2011 are now approximately 11% 

($847K), 21% ($1.625M) and 68% ($5.311M), respectively.  

 ComEd’s rebuttal pro forma update indicates that the investment under ITN 

43678: CO2 Upgrade TDC 745 IC Air Rights was expected to be placed in 

service during December of 2010 ($566K), while ComEd’s surrebuttal update 

indicates it is now expected to be placed in service during first quarter of 2011 

($666K). 
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ComEd Ex. 29.2, Workpaper WPB-2.1a, Support (November 22, 2010 REVISED); ComEd Ex. 

55.2, Workpaper WPB-2.1a, Support (January 3, 2011 REVISED).  While some limited 

movement on in service dates did occur, Staff cannot deny that the uncontroverted evidence 

shows these projects will still be placed in service within the pro forma period.  The Rule does 

not require ComEd or any utility to pinpoint precisely when, within the pro forma period projects 

will go into service.  Staff’s information about “movement” of service dates provides no basis to 

deny recovery of these ITNs or any other ITNs previously recommended for allowance by Staff. 

Staff states that the “total amount for the discrete projects being placed in service in 2011 

accepted in Staff’s rebuttal has changed from $46.995 million to the updated amount in the 

ComEd’s surrebuttal of $57.3 million without any explanation for the increase.”  Staff Init. Br. at 

9 (footnotes omitted).  While Staff is correct that the 2011 in service amounts for these projects 

increased from approximately $47 million to approximately $57 million, Staff is wrong when it 

states that the increase is not explained.  Indeed, Staff itself identifies the vast majority of this 

increase:  “over $12 million of this apparent increase [is] due to costs related to ITN 22782 

which had been projected in 2010 have slipped into Q1 of 2011 and that $0.666 million in costs 

for ITN 43678 which had been projected in 2010 have slipped into Q2 of 2011.”  Id. at fn. 3.  

Staff has correctly identified the main reason for the increase in 2011 in service amounts for the 

unique projects:  approximately $12 million of investments originally expected to be placed into 

service during 2010 are now expected to be placed into service during the first and second 

quarters of 2011, thereby increasing the 2011 in service amount total by the amount moved from 

2010 to 2011.  Again, nothing about these facts provides any basis to deny recovery of these 

ITNs or any other ITNs previously recommended for allowance by Staff. 
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Staff concludes by stating that it cannot recommend that the Commission violate its own 

rules by approving this moving target.  Staff Init. Br. at 9.  To the contrary and as explained 

above, nothing about these facts undermines ComEd’s showing that these investments as well as 

all other investments expected to be placed in service during first and second quarters of 2011 

are known, measurable, and reasonably certain of being placed into service prior to the end of 

second quarter 2011.  Staff’s decision to reverse its rebuttal testimony position appears to reflect 

a predisposition to deny or limit adjustments for pro forma plant additions rather than engage in 

any meaningful substantive analysis. 

(ii) Response to CUB/AG 

The AG asserts without any explanation, analysis, or discussion of the extensive project 

specific evidence provided by ComEd that ComEd’s pro forma plant additions are based on 

budgeted amounts.  AG Init. Br. at 8-9; see also CUB Init. Br. At 9-11.  To the contrary, and as 

explained above in responding to Staff’s similar argument, ComEd’s pro forma plant additions 

are based on specific projects and programs and do not represent budgeted numbers.  The AG’s 

and CUBs other substantive arguments are general references to various Staff arguments.  Id.  

ComEd has responded to Staff’s arguments and will not repeat its response here.  However, 

ComEd will address one other assertion by the AG, i.e., the AG’s contention that Staff witness 

Ms. Ebrey “observed that given the fact that ComEd‘s budgeted plant additions forecast [for 

December 2010] of $100.8 million was twice the monthly budget for the rest of 2010 [it] was 

probably ‘not reasonable’ for purposes of calculating rates.”  AG Init. Br. at 10.  This misstates 

the record because Ms. Ebrey clarified that she would question whether or not December was 

reasonable, but had not performed any specific review: 

Based on a question that [AG counsel] had to me where she indicated that the 
budget for December was two times the monthly budget for the rest of 2010.  I 
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would -- I would question whether or not it was reasonable. I, once again, haven't 
gotten into that review. 

Ebrey, Tr. 752:5-10.  Moreover, the argument advanced by the AG is rank speculation and 

misleading.  There is no evidence that ComEd said it would perform twice the average work in 

December 2010, only that a larger than average amount of investment was scheduled to be 

placed into service in December 2010.  This makes particular sense given that utility projects 

related to governmental or commercial work with end of year deadlines also have to be 

completed in December.  A simple review of ComEd’s evidence identifies the specific projects 

and programs going into service in December 2010.  See ComEd Ex. 55.2, Workpaper WPB-

2.1a, Support (January 3, 2011 REVISED).  The record casts no doubt whatsoever about the 

reality of those projects. 

The AG’s and CUB’s next pro forma plant additions issue3 relates to general and 

intangible plant.  The AG proposes a $32.807 million adjustment to limit ComEd’s plant 

additions for general and intangible plant between November 2010 and March 2011 to the 

average rate of additions to plant in service through October of 2010. AG Init. Br. at 7-8; CUB 

Init. Br. at 8-94; Effron Reb., AG/CUB Ex. 8.0, 4:80-5:102.  First, while Mr. Effron’s March 

cutoff is marginally more reasonable than Staff’s December cutoff, the Commission’s pro forma 

adjustment rule provides no basis for a cut-off of pro forma adjustments 9 months after ComEd’s 

filing.  Second, ComEd has provided detailed project specific evidence supporting its pro forma 

additions for general and intangible plant through June 2011. 

                                                 
3 For reasons unclear to ComEd, the AG and CUB listed this issue under uncontested issues for general and 

intangible plant instead of under contested issues for pro forma plant additions. 
4 CUB’s Initial Brief presents Mr. Effron’s direct testimony adjustment instead of his smaller updated 

rebuttal testimony adjustment.  In addition to using updated pro forma amounts, Mr. Effron’s rebuttal testimony 
adjustment was based on average additions to plant in service through December 2010 instead of spend amounts 
through June 2010 for these categories.  Effron Reb., AG/CUB Ex. 8.0, 4:80-5:102. 
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Finally, the AG proposes that the Commission require ComEd “to provide a late-filed 

exhibit which supplies the Commission with a true-up representing the difference between its 

budgeted amounts for capital additions as of March 30, 2011 and its actual plant-in-service as of 

that date.”  AG Init. Br. at 10-11.  Other than pointing to Docket 07-0566, the AG makes no 

effort to support the Commission’s authority to impose such a requirement.  In Docket 07-0566 

ComEd had agreed to such a process to eliminate or reduce issues in that docket.  No such 

agreement or consent is present here.  The AG’s proposal raises evidentiary issues, including the 

fact that the record will then be closed.  Moreover, to the extent a true up is used, there is no 

basis to limit it to March 31, 2011; all investment through the true up day would clearly be 

known and measurable.  Moreover, the AG’s proposed March 31 cutoff is contrary to the pro 

forma rule which expressly allows pro forma adjustments for changes occurring within 12 

months of a tariff filing. 

b. Accumulated Provisions for Depreciation and Amortization 
Related Provisions for Accumulated Depreciation 

Both CUB and the AG claim that ComEd has ignored the Appellate Court’s September 

2010 decision by not “carrying forward” accumulated depreciation on embedded test year plant 

through the pro forma period.  E.g., CUB Init. Br. at 11.  The AG and CUB are wrong.  The legal 

issue is one of the “value” of utility property to be included in rate base pursuant to Section 9-

211 of the Act.  Section 9-210 of the PUA provides that the Commission has the “power to 

ascertain the value of the property of every public utility in this State and every fact which in its 

judgment may or does have any bearing on such value.”  220 ILCS 5/9-210 (emphasis added).  

The September 2010 Appellate Court opinion was based on the record in Docket 07-0566.  It 

could not have purported to decide the issue for this case (or any other) because it is up to the 

Commission to “ascertain the value of utility property” and in so doing consider “every fact 
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which may or does” bear on such value.  If Section 9-211 were to be construed to require the 

Commission to adopt one measure of such value – original cost less depreciation – regardless of 

the specific facts presented by each individual case, Section 9-210 would have no meaning.  

Surely the Appellate Court could not have meant to permanently and in every case deprive the 

Commission of the power expressly granted to it by the General Assembly.  This is an issue that 

the Appellate Court decision did not address, and thus must be considered an open and 

unresolved question for this case. 

c. Accumulated Deferred Income Taxes (ADIT) 

Moreover, whatever the merits of the argument that accumulated depreciation must be 

rolled forward to provide a true picture of “value” for purposes of Section 9-211, the issue of 

rolling forward accumulated deferred income taxes (ADIT) presents an entirely separate issue.  

No one has argued, nor could they, that ADIT is a component of the “value” of any utility 

facilities.  Indeed CUB’s Brief characterizes ADIT simply as “a source of funding for post-test-

year plant additions.”  CUB Init. Br. at 12, citing AG/CUB Ex. 2.0 at 13.  That may be true, but 

it does not mean that ADIT represents any kind of decrease in “value” of utility plant.  Nor is it 

part of the definition of net plant.  See, e.g., Commonwealth Edison Co., ICC Docket No. 

07-0566 (Order, Sept. 10, 2008), App. A, p. 4, lines 4, 13.  Thus, even were the Appellate Court 

decision to be affirmed and be held applicable to this case and Section 9-211 held to bind the 

Commission to one measure of “value,” still ADIT would not need to be rolled forward.  The 

AG and CUB proposals to do so should be rejected. 
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2. Construction Work in Progress  

As ComEd noted in its Initial Brief, AG/CUB witness Brosch opposes inclusion in rate 

base of $12.6 million of CWIP on short-term projects.  The substance of Mr. Brosch’s objections 

was refuted in that Initial Brief.  ComEd Init. Br. at 25-27. 

One of the objections addressed by ComEd’s Initial Brief was the objection that because 

these are projects that were not in service, they are not “used and useful” within the meaning of 

Section 9-211 of the Act, and thus could not be included in rate base.  See ComEd Init. Br. at 26.  

Although the AG’s Brief repeats this argument (AG Init. Br. at 15-16) CUB claims that Mr. 

Brosch “suggests that all CWIP could and should be included in rate base” as AFUDC.  CUB 

Init. Br. at 13.  CUB apparently agrees with ComEd that section 9-211 does not bar inclusion of 

CWIP in rate base. 

Otherwise, little that is new appears in either brief.  The AG does argue that the record 

contains no evidence that these short-term projects “are or will be in service,” (AG Init. Br. at 15, 

emphasis added), but this is the first time any party has questioned this.  The evidence shows that 

the argument has no merit.  As Mr. McMahan testified, these are projects with construction 

periods of less than thirty days and these projects will, “by definition, be in service within a short 

period of time.”  McMahan Dir., ComEd Ex. 9.0, 52:1034-36. 

In addition, the AG’s Brief repeats Mr. Brosch’s speculation that ComEd “is likely to 

have little or no actual cash investment that requires any return from customers.”  AG Init. Br. at 

17.  This argument, based on sheer surmise, was addressed by Ms. Houtsma, as reflected in 

ComEd’s Initial Brief (at 26-27).  The so-called “vendor financing” that Mr. Brosch references is 

simply not a permanent source of financing and will defer ComEd’s need for cash investment in 

the projects a matter of weeks at most.  And, as Mr. McMahan’s testimony points out, ComEd 

recovers the costs of short-term CWIP “by adding a representative ‘snapshot’ view of CWIP to 
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rate base.”  McMahan Dir., ComEd Ex. 9.0, 52:1037-38.  Finally, the AG’s statement that “fairly 

liberal updating of test year investments in rate cases before the Commission provides an 

opportunity for timely rate recovery of such costs” (AG Init. Br. at 18) is particularly ironic 

coming as it does from a party that has consistently opposed recovery of the costs of post-test 

year pro forma plant investment.   

3. Specific Plant Investments 

a. West Loop Project Repair  

Staff continues to argue for disallowance of the $4.067 million cost of repairing a failed 

138kV cable extended as part of the West Loop project.  Staff Init. Br. at 11-12, fn. 6.  This 

repair is also at times referred to as “ITN 37977.”  No other party argued for this disallowance, 

and no witness other than Mr. Rockrohr supported it.  The sole basis on which Staff asserts this 

asset should be fully and permanently excluded from rate base is the claim that “ComEd’s 

management could and should have taken steps to prevent the cable failure from occurring, and 

that ComEd’s cost for the cable repair … was therefore not prudently incurred.”  Staff Init. Br. at 

12. No complaint is made about the necessity, prudence, or cost of the repair effort itself.  

Rockrohr, Tr. 857:10 858:1. 

(i) Applicable Legal Standard 

Although the engineering may seem complex, the dispute itself is not.  Staff’s brief 

reveals, as expected, little question about the underlying facts. The line failed 

  ComEd 

repaired the damaged equipment promptly and effectively.  ComEd Init. Br. at 29-33.  No claim 

is made that the $4.067 million cost is in any way unreasonable or excessive and the repaired line 

indisputably remains fully used and useful today. 
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The law applicable to Staff’s claim is equally undisputed.  The standard ComEd must 

meet is prudence.  As ComEd stated in its Initial Brief, both the courts and the Commission have 

defined prudence as the “standard of care which a reasonable person would be expected to 

exercise under the circumstances encountered by utility management at the time decisions had to 

be made.”  E.g., Illinois Power Co. v. Illinois Commerce Comm’n, 339 Ill.App.3d 425, 435 (5th

Dist. 2003); Illinois Commerce Comm’n v. Commonwealth Edison Co., ICC Docket No. 84-0395 

(Order, Oct. 7, 1987) (“ComEd ‘87”), at 17.  Staff agrees.  Mr. Rockrohr quotes almost identical 

language.  Rockrohr Dir., Staff Ex. 6.0, 5:102-13; Tr. 863:21 – 864:5 

Finding imprudence requires evidence meeting a very strict set of standards.  Among 

them are three standards of particular relevance here:  

� A finding of imprudence may not be made based on hindsight.  Staff and ComEd agree.  

Rockrohr, Tr. 864:6-12.  Actions in the past can often appear unreasonable given what 

we know now, but that is never the test of prudence.  “In determining whether or not a 

judgment was prudently made, only those facts available at the time the judgment was 

exercised can be considered.  Hindsight review is impermissible.”  ComEd ’87 at 17 

(emphasis added); accord Illinois Power Co., 339 Ill. App. 3d at 428; Business and 

Professional People for the Public Interest v. Illinois Commerce Comm’n, 279 Ill.App.3d 

824, 828 (1st Dist. 1996) (“BPI ‘96”); Rockrohr, Tr. 865:7–15.

� A finding of imprudence may not be made based on a bona fide professional 

disagreement.  Reasonable engineers can and do disagree about conclusions, just as do 

other professionals.  And, they can disagree about what is reasonable.  Rockrohr, Tr. 

864:16-22.  To be imprudent, an action or omission must lie outside that realm of 

reasoned disagreement.  “Imprudence cannot be sustained by substituting one’s judgment 
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for that of another.  The prudence standard recognizes that reasonable persons can have 

honest differences of opinion without one or the other necessarily being ‘imprudent’.”  

ComEd ’87 at 17 (emphasis added); accord Illinois Power Co., 339 Ill. App. 3d at 435; 

BPI ’96, 279 Ill.App.3d at 828.  Therefore, “a reasonable difference of opinion with 

respect to engineering judgment cannot sustain a finding of imprudence.”  Rockrohr, Tr. 

865:3-5.

� Human error, even egregious human error, is not evidence of imprudence.  Indeed, error, 

even egregious error, is unavoidable. See Rockrohr, Tr. 858:2-18, 859:22 – 860:6; BPI

‘96, 279 Ill. App. 3d at 833.  Prudence does not require perfect performance (Rockrohr, 

Tr. 864:13-15), and the fact that an accident or accidents occurred does not show mean 

that ComEd management was at fault.  E.g., Rockrohr, Tr. 859:3-21.  Moreover, 

management must consider the cost of preventing error, which can be high. BPI ’96, 279

Ill.App.3d at 831.  Thus, the law prevents a utility from being “faulted for the human 

error of its employees unless the evidence shows that [it] failed to adequately hire and 

train the proper employees.”  Id. at 829.

Evidence relied upon to justify a finding of imprudence cannot fail to meet any of these 

standards.  Although neither Staff’s brief nor Mr. Rockrohr’s testimony dispute these standards 

in any way, Staff’s argument for the West Loop disallowance violates every one. 

(ii) The Evidence Shows No Imprudence 

Staff’s Brief makes three different arguments that ComEd’s management was imprudent.  

Not one has any merit. 

First, Staff argues that there was an imprudent 
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  How does this claim stack up against each component of the prudence standard?   

� Hindsight.  The cable failure was literally unprecedented.  There is no evidence that 

ComEd had ever before experienced 

 despite the fact that ComEd 

has operated hundreds of miles of high voltage, fluid filled cables for decades.  Rockrohr, 

Tr. 870:16–22.  Indeed, Staff is unaware that such a failure scenario previously occurred 

anywhere in the entire nation. Id. at 871:1-3. Given the lack of any reason to expect such 

a failure, why would ComEd engineers – except in hindsight – 

?  Indeed, Staff’s own prior conduct

confirms the hindsight nature of its proposed disallowance.  Never, prior to this failure, 

had Staff or any of its consultants who reviewed ComEd’s systems or their reliability 

identified ComEd’s  as issues.  They became an issue only 

in hindsight. 

� Reasonable Judgment.  ComEd used a design that fully met industry standards, and had 

been used not only by expert ComEd engineers, but by expert engineers throughout the 

nation.  McMahan Sur., ComEd Ex. 60.0, 13:277-93; see also Rockrohr, Tr. 875:12-

876:3 (acknowledging ComEd’s expertise).  Only Mr. Rockrohr, who is not a specialist 

in underground cable design or operation, opines that this design was unreasonable.  

Even if Mr. Rockrohr’s unique view were reasonable, he can hardly claim that all the 
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other specialist engineers’ views are not.  At best, it is a classic scenario involving honest 

differences of opinion and cannot sustain an imprudence finding by substituting one’s 

judgment for that of another.   

� Error vs. Imprudence.  ComEd developed and enforced specific and detailed operating 

procedures to prevent   McMahan Reb., ComEd Ex. 33.0, 3:63-64.  

It hired and properly supervised well qualified contractors. Id., 3:62-63; Rockrohr, Tr. 

871:4 - 872:1. No evidence shows that ComEd’s policies, training, or supervision were 

inadequate in any way.  Rockrohr, Tr. 872:2-6.  Moreover, 

 as Mr. Rockrohr recommends after-the-fact, would have cost a 

significant sum.  Rockrohr, Tr. 867:19 – 868:21.  However, he never considered how the 

life cycle cost  would compare to 

the cost of repairing this unprecedented equipment failure.  Id., 868:22 – 869:3.  The fact 

that, despite reasonable precautions  is human error, not 

management imprudence.   

In sum, Staff’s first complaint lacks not just one, but all, of the characteristics of imprudence.  

Second, Staff argues that ComEd was imprudent because 

 Although 

Mr. Rockrohr made no such claim, Staff now seems to argue that ComEd’s management 

personnel should personally be doing the work of qualified inspectors and foremen  

 rather than managing the 

company.  Again, this argument fails each of the key portions of the prudence test.   

� Error vs. Imprudence.  ComEd constructed this line and put it into service properly.  It 

chose highly proficient contractors, developed and implemented appropriate procedures, 
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and supervised its contractors well. McMahan Reb., ComEd Ex. 33.0, 3:62-64; Rockrohr, 

Tr. 871:4 - 872:1.  Even Mr. Rockrohr agrees that no unqualified or unsupervised 

personnel had access to the site.  In short, not a sliver of evidence suggests that ComEd 

“failed to adequately hire and train the proper employees.” BPI ‘96, 279 Ill. App. 3d at 

829.  The law not only allows ComEd management to rely on properly selected and 

qualified employees and contractors, it expressly recognizes that the errors of such 

personnel are not management imprudence.  

� Reasonable Judgment.  The appropriate function of ComEd management is to direct the 

affairs of the utility, not to personally step into the role of foremen or inspectors.  Even if 

Mr. Rockrohr disagreed – and his testimony does not appear to – that would not prove 

that ComEd’s management was unreasonable in relying on qualified subordinates.  

Reliance on trained and qualified workers is a matter of judgment, not prudence.   

� Hindsight.  ComEd management cannot personally backstop the work of each of its many 

construction, operations, and maintenance personnel.  If they did, they would be crew 

leaders, not management.  The only reason why Staff suggests that management should 

have personally looked  led to a failure.  That is the 

definition of hindsight.   

In sum, Staff claim that ComEd management should have personally  also 

fails all of the key predicates for finding imprudence.  

Third, Staff argues that ComEd management 
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For Staff to claim that “ComEd’s management” ignored or did not investigate a condition 

it was aware of is an unsubstantiated distortion of the record.  Indeed, Mr. Rockrohr 

acknowledges his personal view is when a report is created “I equate that to ComEd 

management,” even where he acknowledges that “the information did not get reported to the 

correct department.”  Rockrohr, Tr. 874:4-13.  He holds this unrealistic view even though he 

does not know to whom the report actually went

Id. at 874:14 – 875:9.  Given what actually happened, “ComEd’s 

management was not aware and could not have reasonably become aware of that information.”  

McMahan Sur., ComEd Ex. 60.0, 11:239-40.  

Furthermore, it is rank speculation for Staff to assert that 
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The remaining question is how the actual facts stack up against the prudence standard.  

Once again, the facts are not consistent with imprudence. 

� Error vs. Imprudence.  Staff’s key argument is that ComEd management is obligated to 

review all inspection reports.  Staff spends much effort on a strawman, claiming wrongly 

that ComEd believes that its “management has no responsibility to review inspection 

reports ….”  Staff Init. Br. at 16.  ComEd made no such claim.  It is reasonable and 

appropriate for management to review those situations and reports that are identified and 

brought to its attention by operating personnel, but management cannot review reports 

not brought to its attention.  Staff’s apparent claim that management was obligated to 

review all inspection reports is, on its face, neither reasonable nor practical.  Management 

employs inspectors and field personnel because it cannot perform those functions itself.  

At its essence, Staff’s argument is nothing less than an attempt to evade the legal 

distinction between management and employees by claiming management is itself 

responsible for every employee action or report.  The distinction made plain in BPI ’96

more than 15 years ago cannot be so blithely wiped away.   

� Reasonable Judgment.  ComEd management put procedures in place that were designed 

to detect indicators of operational problems and take appropriate action.  The policies 

were appropriate and the employees were properly trained. McMahan Reb., ComEd Ex. 

33.0, 8:182-84.  There is no evidence to the contrary.  One cannot credibly argue that no 

reasonable manager would rely on his or her employees under such circumstances.  

Indeed, it can be strongly argued that only an unreasonable manager refuses to delegate 
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to trained and qualified employees.  Perhaps Mr. Rockrohr demands that managers must 

personally supervise everything, but his demand is at best a matter of “judgment,” and at 

worst itself unreasonable. 

� Hindsight.  It is noteworthy that, throughout this entire case, ComEd’s management is 

criticized for one and only one instance of inadequate front line involvement: the one 

case where human error turned out to have caused a major failure.  Had ComEd 

management spent time and money acting as line supervisors and inspectors on the 

myriad projects that were completed without incident, the complaint would have been 

that ComEd was bloated, managed inefficiently, and had a cost structure that was out of 

line.  ComEd’s management is criticized here only because the events turned out badly.  

Hindsight, once again, is the actual driver. 

In sum, ComEd does not argue that this cable failure should have happened.  It should not 

have.  It happened, however, because of errors, not imprudent management.  

  The remedy is not for the 

Commission to ignore decades of law and its own decisions on prudence and to confuse error, or 

even negligence, of people in the field with management imprudence.  They are far different 

things.  Here, no evidence supports a finding of management imprudence, and extensive 

evidence that ComEd’s management acted within the range of reasonability “under the 

circumstances encountered … at the time decisions had to be made.”  ComEd ‘87 at 17.

b. Plymouth Court Feeders

There is no disagreement that these assets are used and useful and installed prudently and 

at reasonable cost. See Staff Init. Br. at 18.  They should be included in rate base. 
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c. Underground Cable  

$18.7 million of ComEd underground cable costs were disallowed by the Commission’s 

Order in ComEd 2007 rate case.  No one claimed the cable was not prudently incurred or was not 

used and useful.  The disallowance was premised on what appeared to be unusual cost increases 

that were unexplained.  Commonwealth Edison Co., ICC Docket No. 07-0566 (Order, Sept. 10, 

2008), pp.46-47.  The Commission found that “insufficient information [was] being provided to 

Commission Staff” and that ComEd had failed to meet its burden of supporting those assets in 

that case.  Far from suggesting that its 2008 order ended the matter, the Commission directed 

ComEd to keep working, and to communicate with Staff, “to identify the availability of other 

data and information that Staff seeks to evaluate plant additions for electric utilities.”  Id.  

ComEd did that, and collected new and additional evidence, including that which was 

presented in this Docket.  Moreover, at the time the Commission entered its order in ComEd’s 

2007 rate case, ComEd’s Original Cost Audit (“OCA”) proceeding, Docket No. 08-0312 

(ordered by the Commission in ComEd’s prior rate case, Docket No. 05-0597) was still pending.  

In the OCA case, the evidence showed that in 2002 ComEd had changed its policy of accounting 

for the costs of replacing cable faults; this change in policy had been challenged in the OCA case 

by Mr. Effron, who claimed it would allow ComEd to “double recover” the costs of cable fault 

repairs.  In its Order in the OCA proceeding, the Commission rejected Mr. Effron’s argument 

and approved ComEd’s change in accounting policy.  Order, Docket 08-0312.  None of this is 

contested. 

In this case, the evidence showed that this now-Commission-approved change in 

accounting policy, under which costs once treated as an expense were capitalized, was what was 

responsible for what appeared to the Commission in Docket 07-0566 to be unusual and 

unexplained cost increases in underground cable, and what ultimately led to the $18.7 million 
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disallowance.  What had been considered an “unusual” increase was determined not to be an 

increase at all, much less one that was either unusual or unexplained.  Thus, the disallowance 

was simply unwarranted to begin with.  ComEd seeks to correct that manifest error by seeking 

restoration of the $18.7 million in reasonable and prudent investment in used and useful assets.  

ComEd Init. Br. at 35-36. 

Staff and AG/CUB simply resort to a number of technicalities in an unjustifiable attempt 

to perpetuate an incorrect and unfair result.  They should not be allowed to succeed in this effort.  

It is particularly ironic that AG and CUB complain that ComEd is trying to “re-litigate” this 

disallowance (CUB Init. Br. at 14-15) given their continued efforts (now for the third time) to 

disallow the twice-approved Exelon Way severance costs.  It is also a particularly faulty 

argument given both the intervening Commission decision casting new light on the underground 

cable issue and the fact that the original 2007 exclusion of underground cable assets from rate 

base was not a substantive disallowance, but one based on a lack of evidence available at that 

time.  The evidence is now available and it shows, beyond doubt, that there is no reason to 

exclude these assets.  The $18.7 million should be restored to ComEd’s rate base so that ComEd 

may have an opportunity to recover and earn a reasonable return on that investment. 

The significance of this issue bears repeating.  On the one hand, recognizing that these 

cable-related assets are serving customers, and that ComEd should recover their costs, has a 

fairly modest rate impact, approximately $2 million.  The significance to ComEd of wrongly 

excluding them is far greater.  Continuing to exclude these assets will mean that ComEd will 

have to continue to write these assets off, i.e., treat them as a total loss.  This has a nearly $20 

million impact on ComEd.  It also underscores how unjust it would be to continue to exclude 

these asserts from rate base.  They are real assets, purchased by ComEd at a reasonable cost, and 
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serving customers.  ComEd cannot justly be asked to write them off because of accounting issues 

that have now been fully addressed. 

d. PORCB Costs 

The prudence and reasonableness of ComEd’s jurisdictional $16,622,000 of costs 

incurred in order to provide purchase of receivables with consolidated billing (“PORCB”) 

service (ComEd Ex. 56.7) is not questioned in any Initial Brief.  The only real question appears 

to be the correct allocation of these costs between base rates and Rider PORCB.5  Every party 

that has addressed this subject agrees that the Commission should decide the allocation issue in 

this Docket.  Only Staff urges the Commission to remove all of the PORCB costs from rate base 

and defer the allocation issue to the Rider PORCB reconciliation proceeding in 2014.  That is 

unwarranted and harmful.  The Commission has before it two options that have significant 

evidentiary support.  The Commission should allocate the entire jurisdictional $16,622,000 to 

rider recovery if and only if (1) the Commission finds all of these costs properly are recovered 

through the rider and (2) Rider RCA is revised such that ComEd is allowed the opportunity to 

fully recover these costs.  Otherwise, the Commission should allocate $6,842,000 of these costs 

to base rates and the remaining $9,780,000 to the rider. 

(i) ComEd’s PORCB Costs Are Known and Measureable, 
and Prudent and Reasonable. 

Staff’s brief claims that “[t]he support lacking for the PORCB costs in [Commonwealth 

Edison Co., ICC] Docket No. 10-0138 [(“the PORCB Docket”)] has still not been presented in 

the rate case.”  Staff Init. Br. at 20.  That claim is unsupported and is not true. 

                                                 
5  In its testimony and its Initial Brief on this issue, ComEd generally has used the term “Rider PORCB” or 

“the rider” in a broad manner that encompasses both Rider PORCB and, when applicable, Rider RCA.  In this Reply 
Brief, ComEd will continue to do so except when a specific reference to Rider RCA is needed. 
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The PORCB project went into service in December 2010 and is used and useful.  

Marquez Sur., ComEd Ex. 61.0, 2:31-2.  The costs incurred in order to provide PORCB service, 

91% of which are actual costs incurred as of November 2010, are known and measureable.  The 

jurisdictional actual costs as of November 2010 are $15,091,000, consisting of $12,396,000 of 

capital costs and $2,695,000 of deferred operations and maintenance (“O&M”) expenses.  

ComEd Ex. 56.7; ComEd Ex. 56.1, Sched. C-2.14; Marquez Sur., ComEd Ex. 61.0, 8:183-184.  

The remaining $1,531,000 is jurisdictional capital costs reasonably expected to be incurred in 

December 2010 or first quarter 2011.  Marquez Sur., ComEd Ex. 61.0, 8:183-184; Marquez 

Reb., ComEd Ex. 36.0 Rev., 1:13-17; Fruehe Reb., ComEd Ex. 30.0 Public, 30:649-655. 

The prudence and reasonableness of the PORCB project costs also has been proven. 

ComEd Init. Br. at 39.  Only Dominion previously claimed the costs were excessive, but its brief 

does not so argue and Dominion’s main argument already was rejected in the Commission’s 

December 15, 2010, Order in the PORCB Docket (the “PORCB Order”), at p. 29, and its 

February 9, 2011, Amendatory Order, at p. 29.   

(ii) The Drivers of the PORCB Project’s Costs Also Are 
Known.   

The drivers of the PORCB costs are shown in detail by the evidence, primarily 

Mr. Marquez’s rebuttal testimony.  In brief: 

1. $2,474,211 of the capital costs ($2,192,151 jurisdictional) were to implement 
POR service even in Dominion’s view (Dominion Init. Br. at 1, 6, 10, 16); 

2. $6,402,789 of the capital costs ($5,672,871 jurisdictional) and $1,915,000 of the 
deferred O&M expenses (all jurisdictional) were for other work that supports the 
provision of PORCB service (including $1,007,017 for bill redesign necessitated 
by provision of POR service) and was needed in order to be able to process the 
increased switching expected to result from the provision of PORCB service; and 

3. $6,842,012 of the capital costs ($6,062,000 jurisdictional) and $780,000 of the 
deferred O&M expenses (all jurisdictional) were for work on the Customer Data 
Warehouse and Retail Office applications, due to increased data volumes required 



 

45 

to provide PORCB service and to house other data, work which would not have 
been done absent the requirement of providing PORCB service.  

Marquez Reb., ComEd Ex 36.0 Rev., 5:113 – 18:406; ComEd Ex. 36.1; Marquez Sur., ComEd 

Ex. 6:141 – 9:209; Marquez Dir., ComEd Ex. 6.0, 27:243 – 28:572; Fruehe Sur., ComEd 

Ex. 56.0, 29:608-611; ComEd Ex. 56.7; Dominion Cross Ex. 1. 

(iii) The Commission Can and Should Decide Now the 
Allocation of Costs between Base Rates and the Rider.   

ComEd and the two intervenors that addressed PORCB costs, ICEA and Dominion 

Retail, agree that the Commission should decide in this Docket the allocation of these costs 

between base rates and Rider PORCB.  E.g., ComEd Init. Br. at 37; ICEA Init. Br. at 7-8; 

Dominion Init. Br. at 14-15.  Only Staff urges the Commission not to decide this issue now.  

Staff incorrectly claims, as noted earlier, that “[t]he support lacking for the PORCB costs in 

Docket No. 10-0138 has still not been presented in the rate case.”  Staff Init. Br. at 20.  Staff, 

primarily on that basis, asks the Commission to remove all of the PORCB costs from rate base, 

and to decide the allocation question in the first Rider PORCB reconciliation proceeding in 2014.  

Id., p. 20 and App. A, p. 7, columns (b) and (d).6  Staff’s position is unwarranted and it would 

harm customers, RES’s, and the utility. 

The Commission can and should decide this question now.  The Commission has more 

than sufficient evidence before it, as discussed above.  Staff’s brief essentially ignores the 

contents of ComEd’s (and Dominion’s) evidence on this subject.  Staff’s brief does not even 

purport to identify any flaw in the evidence, other than the claim that the record contains no 

explanation of how the total of ComEd’s PORCB costs relates to the preliminary cost estimate 

                                                 
6  Staff’s Initial Brief’s Appendix A, p. 7, column (d), removes most of the PORCB costs from rate base, 

while the remainder are removed in column (b) as part of Staff’s proposed adjustment to ComEd’s pro forma capital 
additions.  Ebrey Reb., Staff Ex. 16.0, 27:546-559 and Sched. 16.10.  Thus, it is undisputed that Staff proposes to 
remove all of the PORCB costs from the rate base and thus from the revenue requirement in this Docket. 
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figure of $12,596,000 in its direct April 2010 direct testimony in the PORCB Docket.  Staff Init. 

Br. at 20.  Staff’s claim is incorrect and irrelevant, for several reasons.  First, Staff’s position is 

irrelevant because the amount, prudence, reasonableness, used and useful status, and drivers of 

the PORCB costs have been proven here, as discussed above, and ComEd had no burden to 

prove how the actual costs relate to a preliminary cost estimate presented in the PORCB Docket.  

Once a utility presents a prima facie case of the costs needed to provide service, the burden of 

going forward with the evidence shifts to other parties to show that the costs are unreasonable 

because of inefficiency or bad faith.  Illinois Bell Tel. Co. v. Illinois Commerce Comm’n, 327 Ill. 

App. 3d 768, 776 (3rd Dist. 2002); City of Chicago v. Cook County, 133 Ill. App. 3d 435, 442-

443 (1st Dist. 1985).  Second, Staff’s witness did not even raise this point in her direct testimony.  

See Ebrey Dir., Staff Ex. 1.0.  She first raised it in her rebuttal, and there cited it only as support 

for her claim that ComEd had not provided enough support of the allocation of costs for other 

parties to contest.  See Ebrey Reb., Staff Ex. 16.0, 31:646-659.  That is not true.  ComEd 

provided detailed information on the cost drivers, as discussed earlier.  Third, Staff does not and 

cannot claim there is any unanswered discovery on this point.  Finally, Staff omits that ComEd’s 

rebuttal testimony in the PORCB Docket revised the estimate to $17,600,000 (total).  PORCB 

Order, p. 36 (also Amendatory Order, p. 37). 

Staff also, inconsistently, claims the PORCB Order already in effect decided that all of 

ComEd’s PORCB costs are properly recoverable under the rider (Staff Init. Br. at 21), but that is 

not true.  The PORCB Order just adopted Staff’s proposal to limit the amount recovered through 

Rider RCA in the First Application Period (three years) to the original estimate of $12,596,000.  

PORCB Order, pp. 37-38 (also Amendatory Order, pp. 38-39). 
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Staff also cites the PORCB Order as support for the idea that all of the costs “identified” 

as PORCB costs should be included in the rider, with any dispute over that to be decided in the 

Rider PORCB reconciliation proceedings in 2014.  Staff Init. Br. at 19-20.  Staff’s position 

assumes away the dispute among ComEd, Dominion, and ICEA over the correct scope of what 

costs may be recovered through the rider under Section 16-118 of the Act, 220 ILCS 5/16-118, 

discussed further below.  There is no valid reason to defer that question to 2014. 

Finally, Staff’s position is harmful.  First, Staff’s proposal guarantees that ComEd will be 

denied recovery of some of these costs.  ComEd’s jurisdictional PORCB costs are $16,622,000.  

Yet, Staff proposes to disallow all of those costs here, even though Rider RCA is calculated with 

a $12,596,000 cap in the First Application Period.  Staff does not provide any mechanism for 

ComEd ever to recover the $4,066,000 difference.  Second, Staff’s proposal unreasonably and 

unfairly puts at risk ComEd’s recovery of additional portions of these costs.  If, in 2014, the 

Commission decides some of these costs do not meet the requirements for rider recovery under 

Section 16-118, as Dominion contends as to all but $2,474,211, then ComEd’s recovery of those 

costs is at risk, because it could be required to issue refunds with no mechanism to recapture 

these costs.  Staff suggests ComEd could put the removed costs in rate base in a future rate case 

(Ebrey Reb. Staff Ex. 16.0, 30:642 – 31:645), but the capital costs will have depreciated greatly 

by then, meaning ComEd will never recover most of these costs.  Fruehe Reb., ComEd Ex. 30.0 

Public, 30:642-648.  Third, Dominion has stated why it believes Staff’s proposal also harms 

customers and RESs.  See Dominion Init. Br. at 14-15. 

(iv) The Commission Should Approve ComEd’s Original 
Proposal or its Alternative Proposal.   

Four options are before the Commission.  The first two options are well-supported by the 

evidence, and the second of those two is a fair compromise. 
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1. The Commission could allocate all jurisdictional PORCB costs, $16,622,000, to 
the rider, if and only if (1) the Commission finds all of these costs properly are 
recovered through the rider and (2) the rider is revised such that ComEd is 
allowed the opportunity to fully recover these costs through the rider.  This first 
option has significant evidentiary support.  Rider RCA would need to be revised, 
however, because of the $12,596,000 cost recovery cap for the first period. 

2. The Commission could adopt the alternative proposal that ComEd made in the 
interests of narrowing the issues, and allocate $6,842,000 (the Customer Data 
Warehouse and Retail Office costs) to base rates and $9,780,000 to the rider.  
This second option also has significant evidentiary support, plus it would be a fair 
compromise.  Rider RCA would not need to be revised, with one exception:  
Because Rider RCA’s charge based on the $12,596,000 figure goes into effect in 
April 2011, before the Commission issues its final Order here, charges will need 
to be corrected and offset later. 

3. The Commission might adopt Dominion’s revised position that $2,474,211 should 
be allocated to the rider, with the remainder (i.e., $ 13,244,789) allocated to base 
rates.  Dominion Init. Br. at 16.7  This third option has weak record support, but it 
is against the weight of the evidence, and is based on an unduly narrow reading of 
Section 16-118 of the Act, as discussed below.8 

4. The final option, adopting Staff’s position, is the worst for everyone, as discussed 
earlier. 

Dominion’s argument for the third option depends on its reading of Section 16-118(c) 

and (d) of the Act.  Dominion Init. Br. at 5-14.  Dominion argues this point at considerable 

length, but the short answer is that Section 16-118(c) not only provides in part that: “The 

discount rate shall be based on the electric utility's historical bad debt and any reasonable start-up 

costs and administrative costs associated with the electric utility's purchase of receivables.”, but 

it also later provides in part that: “The tariff filed pursuant to this subsection … may also include 

                                                 
7  Setting aside the merits, Dominion’s position contains an error.  $2,474,211 is the total, not the 

jurisdictional, amount of the costs that Dominion agrees should go through the rider.  Dominion Cross Ex. 1, p. 4.  
So, Dominion’s figure should be $2,192,151 (88.6% of $2,474,211), with a remainder of $14,469,809 to add up to 
$16,622,000.  Cf. ComEd Ex. 56.7 (jurisdictional amount and 88.6% jurisdictional percentage factor). 

8  A possible permutation of the third option would be also to recover through the rider the $1,007,017 of 
costs for bill redesign, because the evidence that the bill redesign was necessitated by the requirements of PORCB 
service is so strong, although Dominion (Init. Br. at 8-9) disagrees.  See Marquez Reb., ComEd Ex. 36.0 Rev., 
11:244 – 12:272.  If so, then the $1,007,017 would need to be removed from rate base. 
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other just and reasonable terms and conditions, and shall provide for the prudently incurred costs 

associated with the provision of this service pursuant to this subsection (c).”  Dominion does not 

provide a convincing ground for limiting the second clause as it suggests.  (ICEA asserts a 

similar limit, but also seems to base its position on reading its policy view into the statute.  See 

ICEA Init. Br. at 7).  Under these two provisions, especially the latter, ComEd believes that all 

$16,622,000 of PORCB costs could properly be recovered through the rider, and that there is 

only a reasonable dispute only as to the $6,842,000 of Customer Data Warehouse and Retail 

Office costs, which is why ComEd, in the alternative, proposed the second option described 

above.  Marquez Reb., ComEd Ex. 36.0 Rev., 7:160 – 9:209.9 

Staff’s legal position, at least some of the time, as indicated above, seems to be that under 

the PORCB Order all of the costs that ComEd has identified as PORCB costs in the instant 

Docket properly may be recovered through the rider under Section 16-118.  If so, then the 

Commission should approve the first option.  However, if, as discussed earlier, the PORCB 

Order did not go as far as Staff suggests, then the Commission should adopt the second option, 

so that ComEd is not unnecessarily and unfairly put at risk of not recovering its costs. 

e. Allocation of G & I Plant 

ComEd’s Initial Brief showed that it had properly functionalized its General and 

Intangible (“G&I”) Plant, determining that $1,419,780,000 of G&I Plant should be included in 

rate base because it supports the delivery services (distribution and customer service) (“DST”) 

                                                 
9  Dominion also points to Section 16-118(d), as noted above, but Section 16-118(d) also contains language 

that: “The tariff filed pursuant to this subsection (d) may also include other just and reasonable terms and conditions 
and shall provide for the recovery of prudently incurred costs associated with the provision of service pursuant to 
this subsection (d).”  ComEd is offering CB service only in conjunction with POR service, and thus PORCB service 
is being offered entirely under Section 16-118(c), as the PORCB Order (at 4-5) (also Amendatory Order, pp. 4-5) 
also indicates.  However, if it were thought that part of the costs fell under Section 16-118(d), the result as to what 
may flow through the rider should not differ, given the above language. 
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functions.  ComEd Init. Br. at 40-43.  Only Staff’s Initial Brief (at pp. 107-108) disputes the 

functionalization of ComEd’s G&I Plant.10  Staff’s proposed adjustment should be rejected.  

Staff’s brief is right when it says that ComEd has changed how it functionalized certain 

of the G&I Plant Accounts from the methods approved in its 2007 rate case (Staff Init. Br. at 

107; ComEd Init. Br. at 41), but Staff’s brief is incorrect when it says that ComEd has not 

presented a “reasonable justification” for the changes.  Compare Staff Init. Br. at 107-108, with 

ComEd Init. Br. at 41-43. 

ComEd directly assigned the largest G&I Plant Account, Account 397 – Communication 

Equipment, using the same direct assignment study methodology that was approved for this 

Account in ComEd’s 2007 rate case.  Houtsma Dir., ComEd Ex. 6.0 Rev., 24:486-489.  Staff 

does not question that. 

ComEd functionalized the remaining G&I Plant Accounts using the general labor 

allocator (also called the “GLA”, “Wages & Salaries”, or “W&S” allocator), rather than using 

the mix of the GLA and other methods approved in its 2007 rate case, because that simplified 

approach is reasonable and results in better alignment with ComEd’s Transmission Formula 

Rate, thereby avoiding over- or under-recovery of G&I plant costs.  Houtsma Dir., ComEd 

Ex. 6.0 Rev., 24:486-500. 

Staff argues that direct assignment, when feasible, generally is a more accurate method of 

functionalization for G&I Plant.  Staff Init. Br. at 108.  ComEd agrees.  However, Staff’s own 

witness showed that, as to most of the Accounts where the functionalization method changed, 

                                                 
10  The G&I plant functionalization issue appears in two spots in the common outline: Section IV.C.3.e on 

rate base and Section VII.C.1.f relating to cost of service study issues.  Staff combined its discussion in the latter 
spot. 
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ComEd did not move from direct assignment to the GLA, but rather from another general 

allocation method to the GLA.  Rukosuev Dir., Staff Ex. 12.0, 15:354 (Table 2). 

Staff also argues that the benefit of avoiding over- and under-recovery of G&I plant costs 

between ComEd’s DST rates and its Transmission Formula Rate is “inadequate” justification for 

the changes, and seems to imply that ComEd has offered a rationale that is not related to 

cost-causation.  Staff Init. Br. at 108.  ComEd does not agree.  The approach used in ComEd’s 

2007 case is a cost-based approach, but that does not mean that ComEd’s approach in the instant 

case is not a cost-based approach.  Each is cost-based. 

The questions, then, are whether Staff has shown that the approach used in ComEd’s 

2007 case is preferable, and whether ComEd has shown a reasonable justification for the 

changes.  ComEd accepts, as a general proposition, that direct assignment, when feasible, is the 

preferred method.  However, not all of the changes involve movement from direct assignment, 

and the difference between the two sets of methods in this case is relatively small, only about 

1.2% in the aggregate.  ComEd Cross Ex. 14.  (The aggregate difference is somewhat smaller if 

only the changes in Accounts that were directly assigned are considered versus the total.  See id.)  

Moreover, ComEd’s approach also is reasonable and has a significant benefit.  The Commission 

will have to weigh those considerations in the context of the specific facts of this case.  ComEd 

believes that the added benefit of its approach warrants its approval in this case. 

Finally, ComEd respectfully requests that, if the Commission’s final Order approves 

Staff’s position, the ruling be stated as one based on the particular evidence in this case.  Staff 

first raised the G&I plant functionalization issue in its “rate design” direct testimony, 24 days 

after its “revenue requirement” direct testimony was filed.  ComEd accepts that the 

Administrative Law Judges struck its surrebuttal testimony on this subject, but, if the issue 
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initially had been timely raised, ComEd might have presented a fuller record, and the record in a 

future rate case may have different or additional facts. 

4. Cash Working Capital 

ComEd’s Initial Brief showed that its jurisdictional cash working capital (“CWC”) 

requirement is $67,741,000; that the methodology of its lead/lag study is consistent with the 

methodologies of lead/lag studies approved by the Commission in other recent rate cases; and 

that the study was conservative, making numerous assumptions that resulted in a lower figure 

than otherwise would have resulted.  ComEd Init. Br. at 43-46.  The AG’s brief relies on the 

testimony of AG/CUB witness Mr. Brosch, who claimed ComEd’s lead/lag study was unreliable, 

but who presented no “corrected” study or counter-study and instead urged a 100% disallowance 

of ComEd’s CWC.  AG Init. Br. at 23-44.  The AG’s brief essentially reiterates Mr. Brosch’s 

29 pages of narrative direct and rebuttal on CWC in a 21 page version.  CUB adds 2 pages.  CUB 

Init. Br. at 15-17.  Still, the lack of merit of the AG/CUB position cannot be made up for by 

volume.  Staff proposes incorrect approaches to three categories of items.  The Commission 

should approve ComEd’s CWC figure of $67,741,000. 

(i) The AG’s CWC Argument Lacks Credibility 

To begin with, the nature of the AG’s brief on CWC is illustrated by its two introductory 

arguments.  The first introductory argument attempts to diminish ComEd’s CWC witness, 

Mr. Subbakrishna.  The AG notes this is the second time Mr. Subbakrishna has testified in 

support of a lead/lag study.  AG Init. Br. at 23, fn. 14, citing Subbakrishna Tr. 1067:17-22.  The 

AG omits that he has prepared or provided assistance on lead/lag studies for 10 different utilities.  

Subbakrishna Tr. 1067:12-16.  In contrast, Mr. Brosch has never prepared a lead/lag study; he 

just reviews and comments on them. Brosch Tr. 1526:8-18.  The AG adds that when 
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Mr. Subbakrishna was a CWC witness in the 2003 Ameren rate cases, Central Illinois Public 

Service Co., et al., ICC Docket Nos. 02-0798, 03-0008, 03-0009 Cons. (Order Oct. 22, 2003) 

(“Ameren 2003”), Staff disagreed with his study’s conclusions and recommended zero CWC.  

AG Init. Br. at 23, fn. 14.  The AG omits that the Commission rejected Staff’s recommendation 

and approved most of the CWC requested by Ameren.  Ameren 2003, p. 18, Appendix A, 

Sched. 3, and Appendix B, Sched. 3. 

The AG’s second introductory argument is that a utility does not necessarily have a 

positive CWC and it is “highly improbable” that ComEd’s CWC requirements have “changed 

dramatically” since its 2007 rate case.  AG Init. Br. at 24.  The AG states that Mr. Brosch 

questioned how ComEd could calculate “such a large CWC requirement in this case, compared 

to its prior rate case”.  Id.  However, ComEd did not perform a lead/lag study, nor request CWC, 

in its 2007 rate case.  Subbakrishna Reb., ComEd Ex. 31.0, 25:508-510.  Nor did Staff or any 

intervenor present a lead/lag study.  See Docket 07-0566 Order.  The AG’s (and CUB’s) 

implication that ComEd must have had zero CWC as of its 2007 rate case (see also AG Init. Br. 

at 43-44; CUB Init. Br. at 15) is baseless. 

When the AG’s brief moves on to its criticisms of ComEd’s lead/lag study, it omits 

crucial information that negates its contentions.  The AG’s main criticism of the study relates to 

the calculation of the collections revenue lag, focusing primarily on the assumptions ComEd 

used in weighting the lags associated with customer receivables in different aging periods, as 

discussed further below.  It is undisputed that: (1) ComEd’s information systems record the total 

amounts of receivables owed to it by types of customers (e.g., residential) within periods 

(intervals) based on the age of the receivables (e.g., 0 to 30 days); (2) ComEd’s lead/lag study 

uses a zero weighting for the initial receivables aging period or periods within which the type of 
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customer has a “grace period” in which they may pay their bills (e.g., the study uses a zero 

weighting for the 0 to 30 days interval for residential customers, who have a grace period of 

21 days), meaning that the study does not include ComEd’s CWC costs for those periods; and 

(3) the study, for receivables in aging periods after the initial period(s), uses a “midpoint 

methodology” that assumes payments within a period are made, on average, in the midpoint of 

the period.  E.g., Subbakrishna Reb., ComEd Ex. 31.0, 9:176-179; see also AG Init. Br. at 31-32.  

Yet, the AG never quantifies the net effect of ComEd’s assumptions regarding the initial and 

later periods.  The net effect of ComEd’s assumptions was to reduce, not increase, its CWC 

figure.  Subbakrishna Sur., ComEd Ex. 57.0, 8-164 – 9:181; ComEd Ex. 57.2. 

The AG’s other criticism of ComEd’s revenue collections lag, that it includes receivables 

over 90 days old, is premised on the notion that older receivables become uncollectible, but the 

AG again omits crucial facts.  The AG ignores that its witness misunderstood ComEd’s policy 

relating to the write-off of customer receivables.  ComEd writes off customer receivables after 

the amount owed remains unpaid for 90 days after the account is “finaled” (service has been 

terminated), not 90 days after the amount initially became due.  Marquez Dir., ComEd Ex. 10.0, 

24:487 – 25:494; see also Brosch, Tr. 1545:3 – 1548:3; AG Init. Br. at 34.  In addition, the AG 

omits that older customer receivables becoming uncollectible increases, not decreases, ComEd’s 

CWC needs, because of the additional time before it collects those amounts through its recovery 

of uncollectibles expense.  Subbakrishna Reb., ComEd Ex. 31.0, 10:196-206; Subbakrishna Sur., 

ComEd Ex. 51.0, 11:217 – 12:233.  Yet, while ComEd’s study includes receivables aged up to 

365 days, it excludes receivables older than 365 days and receivables associated with inactive 

accounts, even though ComEd has not been made whole for the excluded amounts.  
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Subbakrishna Reb., ComEd Ex. 31.0, 9:176-179; see also AG Init. Br. at 31-32.  The AG’s 

criticisms of ComEd’s study are smoke and mirrors. 

(ii) The AG’s Criticisms of ComEd’s Lead/Lag Study as to 
the Revenue Collections Lag Are Without Merit.   

The AG’s brief presents 15 pages of criticisms of ComEd’s lead lag study as to the 

revenue collections lag.  AG Init. Br. at 25-39.  None of the criticisms justifies any reduction in 

CWC, much less zero CWC. 

The AG’s criticisms of ComEd’s lead/lag study as to the revenue collections lag boil 

down to two points: (1) the AG criticizes the study’s use of midpoints for receivables aging 

intervals, after the initial period(s) in which customers have “grace periods” to pay their bills, to 

weight ComEd’s revenue collections lag; and (2) the AG criticizes the study’s inclusion of “old” 

receivables (i.e., receivables aged 91 to 365 days).  See AG Init. Br. at 25-35. 11  Neither point 

has any merit.12 

Midpoints Methodology.  The AG’s lengthy discussion of its criticisms of the study’s use 

of midpoints for receivables aging intervals, after the initial period(s) in which customers have 

“grace periods” to pay their bills, to weight ComEd’s revenue collections lag boils down to the 

AG’s speculation that it is possible, within any given receivables aging period after the initial 

period(s), that customers pay more, earlier, within the period, such that the receivables should be 

                                                 
11 The AG also attacks the presumption of reasonableness (AG Init. Br. at 38), but that is a red herring.  

ComEd does not rely on that presumption here.  The AG ignores a different legal principle that does apply: once a 
utility presents a prima facie case of the costs needed to provide service, as ComEd did, the burden of going forward 
with the evidence shifts to other parties to show the costs are unreasonable because of inefficiency or bad faith.  
Illinois Bell Tel. Co. v. Illinois Commerce Comm’n, 327 Ill. App. 3d 768, 776, 762 N.E.2d 1117, 1124-1125 (3d 
Dist. 2002); City of Chicago v. Cook County, 133 Ill. App. 3d 435, 442-443, 478 N.E.2d 1369, 1375 (1st Dist. 
1985). 

12  CUB’s Initial Brief (at pp. 15-17) and AARP’s Initial Brief (at pp. 5-6) also discuss the CWC issues, but 
they add nothing to the AG’s brief. 
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weighted at an amount that is less than the result of the midpoints methodology for the period.  

See AG Init. Br. at 25-35.  The AG’s argument lacks merit, for many reasons. 

First, the AG largely ignores that the Commission approved a collections lag 

methodology using midpoints similar to those in ComEd’s study in the 2009 Ameren Illinois rate 

cases (Central Ill. Light Co., et al., ICC Docket Nos. 09-0306 Cons. (Order on Rehearing Nov. 4, 

2010)), the 2009 North Shore and Peoples Gas rate cases (North Shore Gas Co., et al., ICC 

Docket No. 09-0166 Cons. (Order, Jan. 21. 2010)), and the 2008 Nicor Gas rate case (Northern 

Illinois Gas Co., ICC Docket No. 08-0363 (Order, March 25, 2009)).  Subbakrishna Reb., 

ComEd Ex. 31.0, 2:30-34, 3:52-58, 8:169-9:179 and fn. 1; Subbakrishna Sur., ComEd Ex. 57.0, 

6:131-137 and fn. 10, 7:145-8:154; Subbakrishna Tr., 1148:14 – 1150:11.  Mr. Brosch admitted 

that he did not even analyze the collections lag or cash working capital results of any of those 

cases.  Brosch Tr. 1526:19 – 1527:10.  He did inappropriately rely, however, on the original 

Order in the 2009 Ameren cases.  ComEd Init. Br. at 45.  The AG’s new complaint that ComEd 

did not show that use of midpoints in other Commission rate cases “mirrors” the method here 

(AG Init. Br. at 38), and the AG’s assertion that the issue was not contested in the other cases, 

ring hollow when the AG’s own witness did not review the facts of those cases, the new arbitrary 

“mirror” requirement has no support, the evidence is uncontradicted that the methodologies are 

similar, and the issue was contested in the proceedings leading to the ruling on this subject in the 

Ameren Order on Rehearing.  ComEd should not be subject to an adjustment, much less denial 

of all CWC, because it used a methodology similar to methodologies the Commission approved 

in the three most recent major rate cases involving a total of six utilities. 

Second, the AG does not present any calculation that “corrects” for the supposedly 

flawed midpoints methodology.  The AG does claim that if the collections revenue lag were 
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revised “using more reasonable assumptions”, then ComEd would have a negative CWC (AG 

Init. Br. at 24, citing Brosch Dir., AG/CUB Ex. 1.0, 24:537-539), but Mr. Brosch’s claims to that 

effect are based not on rejecting the midpoints assumption but rather on his premise that 

receivables over 90 days should be ignored (see Brosch Dir., AG/CUB Ex. 1.0, 33:723 – 34:741; 

AG Init. Br. at 35), a premise that has no merit, as discussed further below. 

Third, the AG seems to seek to excuse its failure to present a “corrected” calculation by 

complaining about ComEd’s information systems not having different data that could have 

supported other methodologies than the midpoint methodology.  E.g., AG Init. Br. p. 26.  The 

AG also claims that other methodologies that can only be performed with data not available here 

are preferable.  E.g., AG Init. Br. at 37-38.  However, the data that ComEd used to calculate its 

revenue collections lag is data from receivables reports that ComEd uses for normal business 

purposes.  Subbakrishna Dir., ComEd Ex. 7.0, 10:196-198.  Further, the AG never claims, much 

less shows, that ComEd was required to modify its information systems to collect different data 

that could have been used in some other methodology, whether for any business purpose or by 

law or under any past Commission Order, nor did the AG refute ComEd’s points that for a utility 

of ComEd’s size, the other methodologies would not be more reliable, and they also would be 

burdensome and unduly expensive.  E.g., Subbakrishna Reb., ComEd Ex. 31.0, 11:234 – 13:271.  

The AG only offers the weak rejoinders that other methodologies have been used when other 

data were available and that ComEd did not present a study that quantified the extra costs (AG 

Init. Br. at 39), without refuting that the other methodologies would not be more reliable here.  

The AG’s claim that ComEd should have collected other data and used a different methodology 

also is both unfair and without merit because ComEd relied on a methodology repeatedly and 

recently approved by the Commission. 
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Fourth, the AG ignores that if ComEd’s revenue collections lag were to be re-calculated 

without the midpoints assumption (i.e., assuming payment on the first day of the receivables 

period) for receivables older than the initial aging period(s) and also without the zero weighting 

assumptions for the initial aging period(s) that Mr. Brosch and the AG profess to find arbitrary 

and perplexing even though ComEd repeatedly has explained that it made the zero weighting 

assumptions to make its study even more conservative (see AG Init. Br. at 31-32), then ComEd’s 

revenue collections lag would increase by a very large amount, to 49.55 days.  Subbakrishna 

Sur., ComEd Ex. 57.0, 8-164 – 9:181; ComEd Ex. 57.2.13 

Fifth, the AG’s brief never recognizes, much less explains, Mr. Brosch’s inconsistency in 

accepting the study’s assumption that the midpoint methodology is a proper basis for 

determining ComEd’s service lag (Id., p. 25), which he indicates also applies to other utilities 

(Id., p. 31), and his accepting (not questioning) the study’s use of  midpoints to calculate various 

expense leads.  Subbakrishna Reb., ComEd Ex. 31.0, 9:179-185. 

Sixth, the AG’s brief complains that no “measurement” of the collections lag was done 

within the 121-365 days interval (and the other intervals) (see AG Init. Br. at 27), disregarding 

that the data do not exist for the other “measurement” the AG conveniently prefers.  Moreover, 

while ComEd’s study initially used an aging receivables of 121 to 365 days, which Staff 

criticized (Pearce Reb., Staff Ex. 31.0, 5:105 – 6:113), ComEd, in rebuttal, ComEd recalculated 

its revenue collections lag using intervals within the 121-365 days range of 91 to 120 days, 121 

to 150 days, 151 to 180 days, 181 to 210 days, 211 to 270 days, and 271 to 365 days, and using 

the same midpoints methodology as its original study, and this increased “granularity” reduced 

                                                 
13  The calculation includes receivables over 365 days old (Subbakrishna Sur., ComEd Ex. 57.0, 

9:175-176), but the data show that, even if it had not, the revenue collections lag would not decrease below the 
36.32 days figure used as of surrebuttal in ComEd’s study (discussed further below).  See ComEd Ex. 57.2. 
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the lag from 39.16 days to 36.32 days.  Subbakrishna Reb., ComEd Ex. 31.0, 6:126-7:141.  Staff, 

in rebuttal, proposed that the 36.32 days figure should be used, and ComEd, in surrebuttal, in 

order to narrow the issues, accepted that proposal.  Subbakrishna Sur., ComEd Ex. 57.0, 2:29-33, 

3:63-4:70, 8:156-59; Staff Init. Br. at 27; AG Init. Br. at 25-26.  The AG’s “measurement” 

complaint inexplicably ignores the above analysis that was done of six intervals within the 

121-365 days range.  The AG later complains that Staff’s witness and ComEd’s witness did no 

“independent analysis” in concluding that the 36.32 days calculation was reasonable (AG Init. 

Br. p, 36), but that complaint is nothing more than a restatement of the AG’s convenient 

preference for other methodologies that cannot be performed here given the available data. 

Seventh, the AG claims that ComEd’s revenue collections lag figure, if correct, implies 

that most customers are delinquent on their payments (e.g., AG Init. Br. at 29), but that is not 

true, because it ignores the effects of customer size, consumption, and durations of amounts 

owed.  Subbakrishna Reb., ComEd Ex. 31.0, 10:207 – 11:233. 

Finally, the AG, citing Mr. Brosch and his AG/CUB Ex. 1.5, points to shorter collections 

revenue lags of certain utilities outside Illinois (AG Init. Br. at 30-31), but Mr. Brosch, 

inconsistently, when trying to distinguish (without having analyzed) the recent Commission 

Orders, indicated that what matters is “the specific calculation … based on reasonable inputs and 

assumptions for that specific utility and specific test year”.  Brosch Reb., AG/CUB Ex. 7.0, 

12:272-274.  Moreover, he did not review the work papers and other documents underlying the 

figures in AG/CUB Ex. 1.5, and he did not and cannot prove that the utilities in that exhibit, two 

of which are gas utilities, none of which is in Illinois, all of which are in smaller metropolitan 

areas, and some of which own vertically integrated utilities that own their own generation, are 

comparable to ComEd in terms of the circumstances that ComEd faces as the electric distribution 
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utility in the nation’s third largest metropolitan area and in a state where by law it cannot 

disconnect customers for a substantial period every year.  Subbakrishna Reb., ComEd Ex. 31.0, 

24:487-501; see also Brosch Tr. 1527:15 – 1544:22; the compilation of State disconnection 

policies by the LIHEAP Clearinghouse, contractor to the U.S. Dept. of Health and Human 

Services, http://liheap.ncat.org/Disconnent/disconnect.htm.  Seasonal disconnection prohibitions 

are critical here, because the issuance of a notice of possible disconnection is one of the key steps 

of trying to get customers to pay overdue bills, as the Act itself expressly recognizes.  Marquez 

Dir., ComEd Ex. 10.0, 23:456 – 25:494; 220 ILCS 5/16-111.8(c)(4). 

91 to 365 Days Old Receivables.  The AG’s criticism of including receivables 91 to 365 

days old in the collections revenue lag calculation, on the theory that the customers eventually 

will be disconnected and the amounts they owe will prove to be uncollectible (e.g., AG Init. Br. 

at 28-29), also is without merit. 

First, the point of the cash working capital requirement is that ComEd should be made 

whole for the difference in timing of the applicable expenses and revenues.  E.g., Subbakrishna 

Reb., ComEd Ex. 31.0, 9:186-188.  Ignoring receivables older than 90 days is arbitrary, and it is 

contrary to the very purposes of a lead/lag study and the reason for inclusion of CWC in rate 

base; the utility still loses the time value of money with older receivables, regardless of whether 

they eventually are collected.  Subbakrishna Sur., ComEd Ex. 51.0, 9:182 – 11:216. 

Second, the AG’s claim that there can be no dispute that receivables that ultimately will 

be written off should be excluded (AG Init. Br. at 33-34) is a completely arbitrary premise that 

has no basis, is contrary to the applicable principles, and is demonstrably false. 

Third, even if receivables more than 90 days old were “largely uncollectible”, as 

Mr. Brosch claims, that does not mean that ComEd is made whole any faster; just the opposite is 
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true, ComEd is made whole even slower.  E.g., Subbakrishna Reb., ComEd Ex. 31.0, 

10:196-206.  For example, assuming, as Mr. Brosch does, that at least 44% of residential and 

small commercial and industrial customer receivables due 121 to 365 days will be uncollectible 

(AG Init. Br. at 34) would increase the revenue collections lag for these customers from 38.25 

days to 177.68 days.  Subbakrishna Sur., ComEd Ex. 51.0, 11:217 – 12:233.14 

Fourth, the AG’s suggestion that it was arbitrary for ComEd to include receivables 121 to 

365 days old while (conservatively) excluding older receivables makes no sense, is not a ground 

for excluding the 121-365 days receivables, and appears to be based, if on anything at all, only 

on Mr. Brosch’s arbitrary desire to exclude receivables over 90 days old.  See AG Init. Br. at 33. 

Finally, Mr. Brosch presented calculations showing sharply reduced CWC figures if over 

90 or over 120 days old receivables are excluded (AG Init. Br. at 35), but that begs the question 

of whether they should be ignored, to which the answer, as shown above, plainly is no, unless all 

that matters is a results-driven desire to reduce CWC.  That would be contrary to the 

Commission’s basic obligation to allow ComEd the opportunity to recover fully its costs. 

(iii) The AG’s Other CWC Issues Also Lack Merit.   

The AG asserts ComEd’s lead/lad study is flawed apart from the revenue collections lag 

component.  AG Init. Br. at 40-44.  The AG’s assertions are incorrect. 

The AG’s claim that ComEd did not prove its CWC requirement relating to its pension 

and OPEB costs (AG Init. Br. at 40-41) is nonsense, and it ignores that ComEd proved it actually 

                                                 
14  Mr. Brosch’s assumption that receivables over 90 days old may be written off rests entirely on a 

misreading of a data request response and Mr. Marquez’s direct testimony, i.e., it is 90 days after an account is 
“finaled” and unpaid, not 90 days after the bill first becomes due or is late, that the amount becomes subject to being 
written off.  Marquez Dir., ComEd Ex. 10.0, 24:487 – 25:494; see also Brosch Tr. 1545:3 – 1548:3; AG Init. Br. at 
34.  That also makes irrelevant the AG’s complaint that ComEd is unable to provide data on how many receivables 
over 120 days old will be written off.  See AG Init. Br. p. 33.  ComEd has no reason as well as no means to track 
that data. 
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had understated its CWC requirements relating to these costs.  Mr. Subbakrishna showed that in 

detail in his rebuttal and again in his surrebuttal.  Subbakrishna Reb., ComEd Ex. 31.0, 4:78-85, 

21:424 – 22:448; Subbakrishna Sur., ComEd Ex. 57.0, 5:91 – 103, 17:345 – 19:379.  The AG’s 

implications that ComEd’s huge pension contributions in 2005 and 2009 somehow were not 

cash, but non-cash accruals (AG Init. Br. at 40-41), and that the timing of the payment 

contributions is unclear (id.), are false.  E.g., Subbakrishna Sur., ComEd Ex. 57.0, 5:93-103; 

Houtsma Dir., ComEd Ex. 6.0 Rev., 30:605-607. 

The AG’s objection to ComEd’s calculations relating to severance costs (AG Init. Br. 

at 41) similarly is without merit, one of its fatal flaws being the AG’s false implication that the 

severance costs were not cash but non-cash accruals.  Subbakrishna Reb., ComEd Ex. 31.0, 

4:78-85, 21:424 – 22:448; Subbakrishna Sur., ComEd Ex. 57.0, 5:91 – 103, 19:380 – 20:401; 

Houtsma Dir., ComEd Ex. 6.0 Rev., 48:982 – 49:988. 

Mr. Subbakrishna’s rebuttal testimony also fully refuted the AG’s objection (AG Init. Br. 

at 41-42) to the lead/lag study’s calculation relating to the Illinois Electricity Excise Tax.  

Subbakrishna Reb, ComEd Ex. 31.0, 22:450 – 23:485.  Mr. Brosch did not even attempt to 

respond on this subject in his rebuttal. 

The AG’s suggestion that adoption of a “flawed” lead/lag study for jurisdictional 

distribution rates somehow has “repercussions” for any supply-related CWC requirement 

recovered through Rider PE (AG Init. Br. at 42) is supported by no testimony and is nothing 

more than fanciful speculation that is not plausible on its face.  The AG does not even attempt to 

show how the alleged flaws here somehow would affect Rider PE, and the AG’s argument is 

circular to begin with because it assumes the flaws, which have been refuted. 
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(iv) Staff’s Three Remaining Areas of Disagreement with 
the Lead/Lag Study Are Incorrect.   

Staff’s Initial Brief notes that Staff and ComEd now agree as to the revenue collections 

lag and employee benefits and FICA taxes (Staff Init. Br. at 27), but that Staff still disagrees with 

ComEd on three subjects: (1) revenue lags and expense leads for Energy Assistance Charges / 

Renewable Energy Charge (“EAC/REC”) pass-through taxes, (2) revenue lags and expense leads 

for Gross Receipts / Municipal Utility (“GRT/MUT”) pass-through taxes, and (3) the expense 

lead for intercompany expenses.  Staff Init. Br. at 22-26.  Staff’s positions are incorrect, and they 

all suffer the fatal error of substituting theory (here, incorrect theory) for reality. 

Staff’s EAC/REC position is based on Staff’s interpretation of the relevant statutory 

language (Staff Init. Br. at 22-24), which refers to “the 20th day of the month following the 

month in which the charges imposed by the Section were collected…” (305 ILCS 20/13(f)), but 

Staff does not and cannot deny the facts regarding when ComEd actually remits payment of 

these taxes owed by its customers versus when it actually collects payment of these taxes from 

its customers, i.e., ComEd pays before it collects.  Subbakrishna Sur., ComEd Ex. 51.0, 3:55-61, 

14:279 – 15:296.  Moreover, if ComEd followed the letter of the law as interpreted by Staff here, 

then ComEd would remit no payments of these taxes, but ComEd’s approach avoids that, which 

is why ComEd has a CWC requirement related to these taxes (Id., 15:297 – 16:317).  ComEd 

does not believe that the Commission should adopt Staff’s interpretation, and, even if it did, that 

is not a sound reason to ignore ComEd’s actual CWC requirement here.  See also Subbakrishna 

Reb., ComEd Ex. 31.0, 4:66-73, 15:319 – 19:388; Subbakrishna Sur., ComEd Ex. 57.0, 2:55-62. 

Staff’s GRT/MUT position also is based on Staff’s interpretation of the law (Staff Init. 

Br. at 24-25), but here Staff clearly misinterprets the law, which is not worded the same as with 

the EAC/REC; under the law ComEd correctly pays these taxes in the month following activity 
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that occurs in a prior “tax liability” month “during which the tax is collected or is required to be 

collected” (see Section 3-53-040 of the Municipal Code in ComEd Ex. 31.2) (emphasis added);15 

and, Staff once again does not and cannot deny the facts regarding when ComEd actually remits 

payment of these taxes owed by its customers versus when it actually collects payment of these 

taxes from its customers, i.e., ComEd pays before it collects.  Subbakrishna Reb., ComEd 

Ex. 31.0, 4:66-73, 15:319 – 19:388; Subbakrishna Sur., ComEd Ex. 51.0, 2:55-62, 14:279 – 

15:286.  Again, ComEd does not believe that the Commission should adopt Staff’s incorrect 

interpretation, and, even if it did, that is not a sound reason to ignore ComEd’s actual CWC 

requirement here. 

Finally, Staff, with respect to intercompany expenses (payment of amounts owed to an 

affiliate), contends that ComEd has discretion to pay later and proposes to substitute the expense 

lead for payment of non-intercompany vendors.  Staff Init. Br. at 24-25.  Staff’s position 

incorrectly assumes that ComEd is affording its affiliate inappropriate preferential treatment, 

which is not the case.  Subbakrishna Reb., ComEd Ex. 31.0, 3:61-62, 14:302 – 15:309.  In 

addition, Staff incorrectly ignores the variances in when other vendors bill and when payments to 

them are due.  Id., 3:63-65, 14:288-304.  ComEd’s affiliate invoices it on a monthly basis, on 

time, and the invoices require payments on or around the 15th of the month following the 

provision of service, and thus the remittance from ComEd is timely as well.  Id.; Subbakrishna 

                                                 
15  Mr. Subbakrishna’s rebuttal showed that the Staff witness’ interpretation was incorrect because it 

overlooked the “or is required to be collected” language.  Compare Pearce Dir., Staff Ex. 3.0, 41;974-978, citing 
Section 3-53-040; with Subbakrishna Re., ComEd Ex. 31.0, 16:338, fn. 7; Section 3-53-040 in ComEd Ex. 31.2.  
The Staff witness’ rebuttal on the GRT/MUT did not respond to this point, incorrectly stating that Mr. Subbakrishna 
had made only the same points as he had on the EAC/REC.  See Pearce Reb., Staff Ex. 18.0, 33:781-790. 

See also Example 1 in the City of Chicago’s August 1998 Information Bulletin.  
http://www.cityofchicago.org/content/dam/city/depts/rev/supp_info/TaxSupportingInformation/August_1998_Bullet
in_Electricity_Use_Tax.pdf. 
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Dir., ComEd Ex. 7.0 Rev., 21:428-437.  Finally, Staff’s position does not and cannot alter when 

ComEd actually pays intercompany expenses, which causes its actual CWC requirement.  

Subbakrishna Sur., ComEd Ex. 57.0, 2:41 – 3:54, 13:252 – 14:266. 

*     *     *     *     * 

The Commission should approve ComEd’s CWC figure of $67,741,000. 

5. 2009 Pension Trust Contribution 

All parties appear to agree that ComEd acted prudently in 2009 when it contributed to its 

employees’ pension fund in part to help remedy its severely underfunded status resulting from 

the financial meltdown in 2008.  This contribution resulted in a $92.5 million jurisdictional rate 

base increase.  Nonetheless, AG/CUB and the Staff take positions that would disallow to ComEd 

recovery of much of this very real cost ComEd incurred to protect the retirement benefits of 

many thousands of utility workers who are or were engaged in the provision of service to ComEd 

customers.  No matter how it is phrased or couched, allowing ComEd anything less than full 

recovery of ComEd’s weighted average cost of capital on this contribution will punish ComEd 

for acting responsibly to protect its employees, and would be grossly inequitable and 

irresponsible, and would render rates unreasonable and improper because they would not reflect 

the costs to serve customers.  

The AG/CUB argument on this issue starkly illustrates the unprincipled, results-driven 

nature of their approach to rate issues.  Claiming, on the one hand, that the AG “believe[s] it was 

appropriate for ComEd to take whatever steps were necessary to ensure the integrity of its 

pension fund” (AG Init. Br. at 44), the AG nonetheless seeks to disallow any recovery of this 

contribution – and thereby discourage future efforts to assure the pension trust’s solvency – 

because this would be a “source of profit” for ComEd resulting from “calculated risks taken by 

ComEd in previous years.”  Id., 45, 44.  Or, as CUB characterizes the situation, ComEd “chose 
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to underfund the plan three years in a row.”  CUB Init. Br. at 17.  Needless to say, AG and CUB 

cite no evidence, because none exists, concerning the “calculated risks” taken, or deliberate 

“underfunding,” by ComEd in 2006, 2007 or 2008 that necessitated the contribution in 2009.  

The record is clear that the contribution in 2009 was made because of the financial meltdown and 

severe erosion of the trust’s funding status that occurred in  2008.  E.g., Houtsma Dir., ComEd 

Ex. 6.0, 29:578-83; Houtsma Reb., ComEd Ex. 29.0, 17:346-350; Tierney Reb., ComEd 39.0, 

19:420-431.  Moreover, Ms. Houtsma testified that customers are no worse off with the 2009 

contribution than they would be had the contributions been made in 2006-08 and that the 

cumulative effect on ComEd’s balance sheet would be the same.  The Commission should 

emphatically reject the AG and CUB efforts to undermine the security of ComEd’s pension fund 

through their unprincipled and misguided disallowance. 

Staff’s Brief argues that the recovery advocated by Staff witness Pearce – capped at the 

reduction in pension expense resulting from the contribution – is within the “spirit” of the Order 

on Rehearing in Docket No. 05-0597.  Staff wrongly characterizes that order as somehow 

capping pension cost recovery at the level of customer benefit in the test year.  Staff Init. Br. at 

28.  That is not the case.  Docket No. 05-0597 (Order on Rehearing), p. 28.  Later in the same 

section of the Brief, Staff somewhat more modestly (and candidly) characterizes Ms. Pearce’s 

proposal as “not inconsistent” with the order in Docket 05-0597.  But the fact is that a cap at the 

level of customer benefit was not approved in that case, and the Commission never suggested 

such a hard cap was within its contemplation, or “spirit.”  Instead, the Commission simply noted 

that the pension contribution at issue there did serve to reduce customer pension expense, but 

then independently selected a mechanism for cost recovery that was based on an assumed 

hypothetical cost of debt, had ComEd issued debt to fund the contribution.  Id. 
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Furthermore, Staff’s attempt to draw a parallel between the 2009 contribution and the 

contribution at issue in Docket No. 05-0597 is fundamentally flawed.  The contribution there was 

funded by an equity infusion from ComEd’s parent and the Commission was concerned this may 

not have been the lowest cost source of capital, thus the hypothetical debt return.  In stark 

contrast, the funds used for the 2009 contribution were ComEd internally generated funds.  

Houtsma Dir., ComEd Ex. 6.0, 30:605-11; Houtsma Reb., ComEd Ex. 29.0, 17:355 – 18:375, 

25:525-29; Trpik Dir., ComEd Ex. 4.0 Rev., 23:429-31.  

In any event, capping recovery of legitimate costs at the amount of customer benefit 

produced is an improper method of ratemaking that would deny to utilities their constitutionally 

and statutorily guaranteed rights to full recovery of such costs, and would also require the 

Commission to engage in endless and ultimately futile efforts to “match” a broad spectrum of 

costs with related benefits.  Tierney Reb., ComEd 39.0, 19:405-11.  The customer benefit test 

should not be extended further into categories of cost to which it has not been heretofore applied.  

Indeed, the Supreme Court rejected a disallowance of costs based on a such an extension of a 

“customer benefits” test in Citizens Util. Bd. v. Illinois Commerce Comm’n, 166 Ill. 2d 111, 122 

(1995). 

Finally, Staff’s argument that allowing ComEd to recover its weighted average cost of 

capital on the admittedly prudent contribution would somehow “improperly impact the setting of 

utility rates by charging ratepayers a return on the cash basis contribution in addition to 

actuarially-determined accrual basis pension costs” (Staff Init. Br. at 28) is both confusing and 

inaccurate.  To the extent Staff (through Ms. Pearce) is suggesting that allowing a return on the 

contribution in addition to the pension expense itself is some kind of “double recovery,” Staff 

simply does not understand the relationship between the two.  The pension asset reflects 
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contributions made by ComEd from sources other than annual pension expenses collected 

through rates.  Houtsma Reb., ComEd Ex. 29.0, 21:429-31.  Under GAAP, in any given year this 

asset will decrease by the amount of the accrual for pension expense that year (i.e., the annual 

cost of providing pension benefits to employees), and will increase by the amount of any cash 

contribution to the pension trust in that year.  See ComEd Ex. 55.4.  Recovery of the annual 

pension expense and a return on the pension trust amount are two separate income streams.  This 

is no more double counting than the recovery of depreciation expense on a capital asset in 

addition to a return on the undepreciated balance of the asset – a fundamental principle of utility 

ratemaking.  Houtsma Reb., ComEd Ex. 29.0, 21:432-34. 

6. Capitalized Incentive Compensation 

This issue is addressed in connection with the discussion of incentive compensation 

expense in Section V.C.1, page 75.  

7. Customer Deposits  

Staff and AG/CUB raise two issues to inflate by nearly $86 million the amount of 

Customer Deposits to be subtracted from ComEd’s rate base.  AG/CUB Ex. 7.1, Sch. B-8.  First, 

they claim that use of the year-end 2009 balance is more appropriate than use of the 13-month 

average 2009 balance ComEd has agreed to use.  They assert the year-end balance is somehow 

better because customer deposit balances have been growing since 2006 and throughout 2009.  

CUB Init. Br. at 18.  Or, as Staff argues, ComEd’s customer deposit balance “has demonstrated a 

consistently increasing trend from 2006 through 2009,” and the year-end balance would be 

“more representative.”  Staff Init. Br. at 29-30.   

It is clear from an examination of ComEd’s Schedule B-13, upon which AG/CUB 

witness Brosch relies (AG/CUB Ex. 1.0, 37:814-19), that the growth from January 2006 through 
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December 2009 is predominantly in 2009 itself, i.e., the growth in customer deposit balances 

between January 2006 and January 2009 was only from $111,770,000 to $119,709,000 or about 

2.3% per year on average.  If this “trend” were applied to 2009, the year-end balance would be 

only about $122,462,000, or more than $8 million less than the actual year-end 2009 balance and 

about the same as the average balance ComEd used.  In 2009, by contrast, the growth was from 

$119,709,000 in January to $130,510,000 in December, or slightly over 9% for that year alone.  

Thus, using an average for 2009 more than fully captures the so-called “growth” in customer 

deposit balances that Staff and AG/CUB identify.  Moreover, the year-end 2009 balance that AG 

and CUB prefer is not representative of the four-year period that AG and CUB analyze, being the 

highest balance during that period, and nearly 10% higher than any monthly balance during 

2006-08.  AG and CUB cite to no evidence to suggest that the customer deposit balances will 

continue to grow in 2010 or 2011, much less at anywhere near the rate experienced in any of the 

years 2006-09.  It is clear that use of a 2009 average, as ComEd proposes, is far more 

representative of the test-year amount of balances than the year-end 2009 figure.  Houtsma Reb., 

ComEd Ex. 29.0, 37:786-95. 

Second, Staff argues that because ComEd’s delivery services tariffs “govern” the matter 

of customer deposits, it is clear that all such deposits are delivery-related and should be attributed 

to and thus deducted from the delivery services rate base.  Staff Init. Br. at 30.  AG/CUB also 

propose that adjustment.  CUB Init. Br. at 18-19.  Staff is in error.  The matter of customer 

deposits is not governed by any delivery services tariff, but instead by ComEd’s General Terms 

and Conditions (“GTC”), on file with the Commission and which apply to all of ComEd’s tariffs, 

including but not limited to the delivery services tariff.  Specifically, GTC Sheet No. 151 

provides that “[t]he Company has the right, in accordance with the provisions of 83 Illinois 
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Administrative Code, as in effect from time to time, to require the retail customer or applicant to 

pay a deposit to establish or maintain credit.”  Similarly, Rate RDS – Retail Delivery Service 

(like many other ComEd rates and riders) states that service under those rates “is subject to the 

General Terms and Conditions.” 

Moreover, even if customer deposits were collected solely pursuant to Commission-

approved tariffs, that alone would not be dispositive of whether those revenues are related to 

delivery and therefore jurisdictional in nature.  As Ms. Houtsma testified: “The ICC has 

regulatory jurisdiction over many services and costs that are recovered through tariffs that are 

outside the scope of this proceeding.  The purpose of this proceeding is to establish the rate for 

delivery services, and only those costs that are related to delivery services should be considered.”  

Houtsma Sur., ComEd Ex. 55.0 2nd Rev., 25:537-40.  As discussed below, non-jurisdictional 

costs or revenues, such as the portion of customer deposits at issue, are simply those components 

that are not related to delivery services.  “This does not mean that the ICC does not have 

regulatory jurisdiction over the collection of customer deposits; rather it means that some of 

these deposits are outside the scope of this tariff.”  Id. at 25:542-44.  The most obvious example 

of this is Rider PE, the tariff under which ComEd collects charges for the energy it supplies to 

customers.  These revenues are collected pursuant to an ICC approved tariff, and thus under the 

logical extension of Messrs. Brosch and Tolsdorf’s theory, such revenues must be assigned to 

either transmission or delivery – there is no other option.  This would, without question, be an 

absurd result, as it is undisputed that such revenues do not fall into either the transmission or 

delivery category – they are instead related to supply. 

Third, AG and CUB claim that ComEd has only two jurisdictions – delivery services and 

transmission.  The further  claim that because customer deposits “neither relate to transmission 
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nor are used to reduce FERC rate base” (CUB Init. Br. at 19), they should all be attributed to 

retail delivery services.  These claims are, irrelevant, as well as incorrect.  As Ms. Houtsma 

pointed out in her surrebuttal testimony, FERC rate-making is so different in this respect from 

that at the ICC that no parallels can be drawn or conclusions reached from what FERC does or 

does not do.  Houtsma Sur., ComEd Ex. 55.0, 27:569-82.   

Moreover, and as mentioned above, not all customer deposits relate to transmission or 

delivery.  Again, as Ms. Houtsma testified, the amount of a customer deposit is generally based 

on the entire amount of the customer’s expected total bill for service, which includes not only 

charges for delivery services but also charges for energy.  Id., 26:546-48.  As Staff acknowledges 

(Staff Init. Br. at 108), cost allocation between functions should be based upon the principle of 

cost causation.  Therefore, because 36.5% of ComEd’s 2009 revenue was related to delivery 

services, ComEd appropriately attributed 36.5% of customer deposits to delivery services.  Id., 

26:550-53.  This is the same logic Staff witness Hathhorn accepted with respect to the treatment 

of late payment charges.  Id., 26:553-57.  It would be unrealistic and illogical to assume that all 

of ComEd’s customer deposits are attributable only to delivery services.  The Staff and AG/CUB 

assumption that they are should be rejected. 

As explained in ComEd’s Initial Brief, AG/CUB witness Mr. Brosch and Staff witness 

Mr. Tolsdorf incorrectly seek to treat the delivery services rate as a residual or catch-all rate for 

revenue or cost components not assigned or collected elsewhere.  ComEd Init. Br. at 51.  Under 

this theory, however, ComEd should also be able to charge every single dollar it spends to either 

transmission or distribution, and all costs that are not affirmatively and explicitly assigned to 

transmission would properly be assigned to distribution.  No party contends that this would be an 

appropriate treatment of rate base and operating expense cost components, and it is likewise not 
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an appropriate treatment of revenue components such as customer deposits.  Houtsma Reb., 

ComEd Ex. 29.0. 37:796-38:806; Houtsma Sur., ComEd Ex. 55.0 2nd Rev., 27:569-82; see also 

220 ILCS 5/16-108(c) (“Charges for delivery services shall …  recover the costs of providing 

delivery services through its charges to its delivery services customers….”) (emphasis added).  

8. Material and Supplies Inventories 

Two issues are involved here.  The first is the measuring period for this inventory.  Staff 

advocates a thirteen month average for 2009 because this inventory has supposedly 

“demonstrated large fluctuations but no discernible trend from 2006 through 2009,” and 

therefore an average is “more representative.”  Staff Init. Br. at 31.  ComEd proposes a year-end 

amount, with Ms. Houtsma stating that Staff has failed to show any large or abnormal variations.  

ComEd Init. Br. at 52.  Staff’s Brief contains nothing from which the Commission can identify 

any large variations in these inventories between 2006 and 2009, as claimed by Staff.  

Accordingly, Staff’s first proposal should be rejected. 

The second issue concerns whether the materials and supplies inventory balance should 

be reduced by the related accounts payable.  Ms. Houtsma’s testimony was that this was already 

accomplished through ComEd’s lead-lag study so a separate adjustment of the kind proposed by 

Staff would be duplicative.  ComEd Init. Br. at 52.  Staff’s Brief (at 32) takes issue with this, but 

cites nothing in the record to support the Staff position.  Given the absence of any supporting 

evidence, Staff’s position should be rejected.   

Finally, Staff concedes that ComEd’s position that if accounts payable are deducted then 

an average of monthly balances should be used (just as Staff uses such an average to support the 

amount of material and supplies inventory) “sounds appealing” (Staff Init. Br. at 33), but rejects 

that position because ComEd produced those balances in surrebuttal and Staff finds them 



 

73 

“questionable.”  Id.  It is ironic that Staff cites large fluctuations in the level of materials and 

supplies inventory as justification for its position that a thirteen month average balance should be 

used for inventory, but simultaneously argues that fluctuations in accounts payable balances 

supports discarding them in favor of an average that relies on two of the four highest balances in 

the thirteen-month period.  Moreover, the fact that evidence was accepted into the record on 

surrebuttal does not make it any less evidence, and if the balanced were actually somehow were 

“questionable” as Staff now claims without evidence, Staff had opportunity for both discovery 

and cross examination to clear up any questions it may have had. 16  That it did not avail itself of 

the opportunity to do so is no reason to reject ComEd’s “appealing,” and correct, position. 

9. Severance Cost - Regulatory Debit  

In this section Staff discusses its position that the severance costs associated with the 

termination of management employees in 2009 should be reduced to reflect the “cost savings” 

ComEd has already “enjoyed” by reason of this termination.  The AG and CUB Briefs discuss 

this issue in connection with A&G expenses.  See AG Init. Br. at 79-80; CUB Init. Br. at 33-34.  

ComEd also discussed this proposed disallowance in its Initial Brief in connection with the 

discussion of A&G expenses.  See ComEd Init. Br. at 73-76.  The Staff and AG and CUB Briefs 

add nothing new on this issue.  ComEd would point out here that the Staff and AG/CUB position 

is premised on the same fiction of savings serving as a proxy for cost recovery that characterizes 

so many of the AG/CUB positions, and that is inconsistent with the rule against single issue 

                                                 
16  The Commission cannot simply disregard ComEd’s surrebuttal evidence.  “Where the testimony of a 

witness is neither contradicted, either by positive testimony or by circumstances, nor inherently improbable, and the 
witness has not been impeached, that testimony cannot be disregarded by the trier of fact.”  Bazydlo v. Volant, 164 
Ill. 2d 207, 215 (1995).  This principle applies to Illinois administrative agencies. Thigpen v. Retirement Bd. of 
Fireman's Annuity and Benefit Fund of Chicago, 317 Ill. App. 3d 1010, 1021 (1st Dist. 2000) (citing Trahraeg 
Holding Corp. v. Property Tax Appeal Bd., 204 Ill. App. 3d 41, 44 (2d Dist. 1990)).  In ComEd, the ICC was held to 
have committed clear error in rejecting various rate base items on the unlawful ground that they were supported only 
by sworn testimony.  ComEd, 322 Ill. App. 3d at 849, 751 N.E.2d at 199. 
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ratemaking.  Simply put, realizing “savings” of costs reflected in rates but no longer being 

incurred is not the same as cost recovery because rates also do not reflect other added costs 

arising after those rates were set. 

The AG Brief appears to defend this disallowance also on the ground that it is consistent 

with the same, unidentified version of a “matching” principle that it claims applies to the Exelon 

Way severance costs.  AG Init. Br. at 79-80.  By this, the AG presents a variant of its savings-as-

cost-recovery argument, that because the savings have pre-dated the time they will be passed on 

to customers, the benefits and costs have somehow not matched.  But this is incorrect because 

the savings will continue to be realized by customers long after the costs have been amortized, 

just as was the case with the Exelon Way costs and benefits.  In other words, cost recovery will 

be matched – and in fact be outlived – by customer realization of savings. 

See also Section V.C.3.h, page 87. 

D. Rate Base (Total) 

For the foregoing reasons, ComEd has established that its rate base is $7,349,227,000.  

ComEd Ex. 55.1, Schedule (“Sched.”) A-4-Rev.  No reductions to that rate base are warranted. 

V. OPERATING EXPENSES 

A. Overview 

ComEd proved that its allowed operating expenses are $1,712,583,000, including 

261,043 for income taxes.  ComEd Ex. 55.1, Schedule C-1.  When adjusted for the new state 

income tax rate (as discussed in ComEd’s Initial Brief at 88), this amount increases to 

$1,728,981,000. 
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B. Potentially Uncontested Issues 

1. 2009 Amortization Adjustment of Existing Regulatory Assets (Staff) 

Based on the parties’ initial briefs, this issue is uncontested. 

2. Outside Professional Services – Jacobs Consultancy (Staff) 

Based on the parties’ initial briefs, this issue is uncontested. 

3. Advertising Expense (Staff) 

Based on the parties’ initial briefs, this issue is uncontested. 

4. Investment Tax Credit Amortization (AG) 

Based on the parties’ initial briefs, this issue is uncontested. 

C. Potentially Contested Issues 

1. Incentive Compensation Cost and Expenses  

As a prologue to their discussion of incentive compensation expense issues, AG/CUB 

claim that if ComEd wishes to remain competitive in the labor market with other utilities to 

attract qualified managers and employees it should use shareholder funds to do so, not customer-

supplied funds.  CUB Init. Br. at 21.  This unprecedented argument could be applied to any 

category of utility costs, both capital and operating (e.g., if ComEd wants to install modern 

substations it should use shareholder funds, not customer funds), and ignores decades of rate-

making principles. 

Second, AG/CUB make the wholly unsubstantiated statement that incentive 

compensation is no longer necessary at levels paid by ComEd to attract “quality employees” 

because of the high unemployment rate.  CUB Init. Br. at 21-22.  The record evidence is directly 

to the contrary:  “The total compensation ComEd pays its employees is the amount needed in the 

marketplace to attract and retain qualified personnel.  Rather than pay the entire amount of an 
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employee’s compensation through base salaries, ComEd makes a portion of each employee’s pay 

subject to achievement of operational metrics specified in incentive compensation plans.”  Trpik 

Dir., ComEd Ex. 4.0 Rev., 24:458-62 (emphasis added).  “To assure that the combination of base 

pay and incentive compensation is set at market rates, the annual incentive compensation levels 

are reviewed on a periodic basis by Towers Watson.  Towers Watson examines the structure of 

ComEd’s plan and the compensation payouts resulting from it to evaluate the program in light of 

incentive compensation offered by peer companies and relevant research on incentive 

compensation plans generally.  The results of the recent benchmarking study completed in 

October, 2010 show that the company continues to be aligned with the peer group on incentive 

pay.”  Trpik Reb., ComEd Ex. 28.0, 3:51-58.  The Commission cannot disregard ComEd’s 

uncontradicted evidence.  See discussion and citations at footnote 16, at page 73. 

With respect to the specifics of the ComEd incentive compensation plans, AG/CUB 

argue that ComEd somehow should be penalized because it changed its plans to be responsive to 

the Commission’s concerns about earlier versions of the plans.  AG/CUB, in typical fashion, 

refer to this most negatively as an attempt to “circumvent” the sharing of costs.  CUB Init. Br. at 

23.  As elsewhere, AG/CUB’s notion of “sharing” is ComEd and its shareholders incurring a cost 

of providing utility service but not being allowed to recover that cost, which is hardly “sharing.”  

In fact, ComEd’s action is more accurately characterized as the type of response to an Order a 

regulator should welcome, an effort to change behavior to accommodate a regulatory concern. 

a. AIP 

AG/CUB argue that the reduced amount of Annual Incentive Plan (“AIP”) benefits paid 

in 2010 shows that the 2009 test year amount is overstated.  This objection has already been 

addressed by Mr. Trpik’s testimony, as summarized in ComEd’s Initial Brief, at 56.  In short, the 
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extraordinary limitations imposed on the AIP payouts in 2010 are not representative of ComEd’s 

on-going incentive compensation costs.  Moreover, as of the time of Mr. Trpik’s rebuttal 

testimony (in November 2010), 2010 aggregate operating metric performance exceeded the 

“Target” level of the AIP plan, resulting in an expected actual AIP payout of 100%, equivalent to 

the costs submitted in ComEd’s rate filing.  Trpik Reb., ComEd Ex. 28.0, 4:68-70. 

b. LTIP 

With respect to the Long-term Incentive Plan (“LTIP”), AG/CUB raise no arguments not 

already addressed in ComEd’s Initial Brief.  As summarized there (at 58), the AG/CUB 

recommendation to disallow all LTIP recovery is inconsistent with the Commission’s decision in 

ComEd’s last rate case which found at least one of the then-existing metrics to produce customer 

benefits; ignores ComEd’s actions in changing the other two metrics in response to the 

Commission’s decision in that case; and is contradicted by Staff’s position that all but a small 

percentage of the LTIP costs result in customer benefits. 17    

c. Key Manager Restricted Stock Plan 

CUB argues that because this plan provides no customer benefits, the costs should be 

entirely disallowed.  Moreover, CUB appears to claim that the estimated costs are too high 

because key managers “will see an approximate 33% reduction in the 2010 grant value of 

restricted stock,” which ComEd allegedly has not accounted for.  CUB Init. Br. at 24-25.  Staff’s 

position is the same. 

                                                 
17 ComEd’s Initial Brief incorrectly quantified Staff disallowance as about $2.7 million of the LTIP costs.  

ComEd Init. Br. at 55.  Staff’s recommended LTIP disallowance is actually $0.4 million.  Pearce Reb., Staff Ex. 
18.0, Sch. 18.04, p. 2.  
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ComEd’s Initial Brief has already discussed the fallacy in the Staff and AG/CUB 

positions on this issue.  The evidence shows that this program provides the same sort of benefits 

as the LTIP and providing compensation in the form of stock incentivizes managers to remain 

focused on the long-term health of the business.  If the costs of this program could not be 

recovered, ComEd would be forced to provide a substitute form of compensation not linked to 

long-term performance, with the result being that customers would bear the same cost but not 

receive the same level of benefit.  ComEd Init. Br. at 58.  Once again, as referenced above in 

connection with AIP costs, the experience in 2010 has not been shown to be indicative of 

circumstances during the time when the rates set in this proceeding will be in effect. 

2. Rate Case Expenses 

a. Rate Case Expenses of the Instant Case  

Although the AG claims that amounts allowed as rate case expenses in previous cases 

should not be considered in this case because Section 9-229 had not been enacted and did not 

apply to those cases, that argument is disingenuous.  Any allowable expenses, including legal 

fees, in those prior cases were still governed by the cost recovery standard, and could not be 

allowed unless they were both prudently incurred and reasonable in amount.  See e.g., Docket 

05-0597, Order (July 26, 2006), at 47:  “We decline to make further adjustments proposed by 

CCC because ComEd showed that its proposed rate case expense amount is less than its previous 

actual rate case expenses and ComEd’s filed updates to its initial expense estimates appear 

reasonable.”)  That reasonableness standard is essentially the same standard as that in Section 

9-229, although that Section now requires that the finding be expressly stated. 

ComEd has addressed all of the specific proposed disallowances in its Initial Brief.  See 

ComEd Init. Br. at 59-64.  A couple of other points justify a reply.  AG/CUB attempt to make 
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much of the fact that ComEd has paid hourly rates of “almost $1,000 per hour” to certain 

consultants at a single firm.  CUB Init. Br. at 25.  The fact is that a mere six hours of time (out of 

a total of 228 billed by this consulting firm, see AG Cross Ex. 18) was billed at $980 per hour, 

while the average hourly rate billed by the firm was about $440.  The rhetorical value of the 

point far outweighs its miniscule financial significance. 

Further, with respect to the request that the costs related to the Hewings testimony be 

disallowed, that request is particularly inappropriate both because his surrebuttal testimony was 

admitted and is in the record and because the Commission itself has ruled in effect that economic 

issues are proper for consideration in this case.  Order, granting in part and denying in part 

Motion for Interlocutory Review of Ruling Striking Testimony of Roger Colton, January 5, 

2011. 

AG/CUB also argue that ComEd’s request that its rate case expenses be amortized over 

three years be denied in favor of “normalizing” the allowable expense over three years.  

AG/CUB attempt to justify this result on grounds that it is allegedly necessary to avoid 

overpayment of rate case expenses by customers.  CUB Init. Br. at 27.  The reality is that this 

professed concern about “overpayment” is simply another variant of AG/CUB’s consistent effort 

to have the Commission decide individual issues in an incorrect and inconsistent manner in an 

attempt to drive down ComEd’s revenue requirement.  See also discussion of Exelon Way 

Severance Amortization, Section IV.C.3.a, below.  The focus on costs that might be continue to 

be reflected in rates after they have been “recovered” simply ignores the equally if not more 

likely possibility that a great number and variety of new costs arising after a rate order is entered 

will not be reflected in rates set in this or any other rate case.  Further, as Mr. Fruehe has 

testified, Mr. Smith’s proposal is somewhat vague (e.g., how does a three-year “normalization” 
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differ from a three-year amortization?).  Moreover, such “normalization” has not been the 

practice in Illinois and, perhaps most importantly, no showing has been made (or even 

attempted) that the practice of amortizing rate case expenses has resulted in any over-recovery of 

costs.  Fruehe Sur., ComEd Ex. 56.0, 19:398-403. Staff also opposes Mr. Smith’s proposal as 

unsupported and unclear.  Staff Init. Br. at 42-43. 

Finally, Staff has joined the AG/CUB request that ComEd be allowed only $100,000 for 

one cost of capital witness.  Staff Init. Br. at 39, 41.  Neither has provided any support 

whatsoever for the $100,000 limitation, or offered any explanation why that is a number that 

would allow ComEd to present its case effectively on what might be the single most important 

issue in this proceeding.  They have their facts wrong, and their arbitrary limit is unreasonable.  

ComEd Init. Br. at 61.  The purpose of the Commission’s review of ComEd’s rate case expenses 

is to assess prudence and reasonableness.  Its purpose is not to second guess ComEd’s legal 

strategy, or to limit the strength of the case ComEd can make.  Further, it bears repeating that 

ComEd presented only two, not four, base ROE witnesses.  Dr. Tierney addressed a specific 

adjustment to cost of equity (as well as other issues) while Mr. Fetter18 addressed the relationship 

between Commission decisions and the utility’s ability to access capital.  This artificial and 

arbitrary limitation on cost recovery is without any justification and should be rejected. 

b. Alternative Regulation Case  

ComEd’s Initial Brief has already addressed the Staff and AG/CUB requests to disallow a 

portion of fees allegedly attributable to the Alt Reg docket.  ComEd Init. Br. at 64.  Nothing in 

either the Staff or AG/CUB Initial Briefs adds support to these proposed disallowances. 

                                                 
18 Mr. Fetter, in addition, both provided his own testimony and, because of her tragic and untimely death, 

studied and adopted testimony originally submitted by Ms. Susan Abbott.   
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3. Administrative and General (A&G) Expenses 

a. Exelon Way Severance Amortization  

Recovery of the costs of ComEd’s Exelon Way severance program was first permitted, 

over a seven and one-half year amortization period beginning January 2, 2007, by the 

Commission’s order in Docket No. 05-0597, and reaffirmed by the Commission’s Order in 

Docket No. 07-0566. 

The AG argues that recovery of the $158 million in costs ComEd incurred in connection 

with this program should be terminated prematurely, with approximately 40% of the costs 

disallowed, thereby requiring a significant write-off.  The AG claims this result is required by the 

AG’s latest version of its “matching principle,” that (without citation) the AG asserts requires 

that cost recovery be matched with the realization of benefits.  Even if such a principle were to 

be applied, it would not require termination of this cost recovery because the benefits of this 

program continue today and will continue through the rest of the 7.5 year amortization period 

allowed in Docket 05-0597 and reaffirmed in Docket 07-0566.  That is, the $70 million in annual 

benefits will continue to accrue to customers in 2011, 2012, 2013 and beyond.  Even the 

AG/CUB witness admitted the program was designed to achieve savings of $70 million annually.  

See Effron Dir., AG/CUB Ex. 2.0, 22:485-486. 

The AG also implies that continued and full recovery of these costs should be denied 

because before the rates in Docket 05-0597 went into effect ComEd realized the savings 

produced by the program.  CUB joins in this argument, going so far as to claim that ComEd 

“chose not to begin amortizing those costs until 2007, rather than when they were incurred.”  

CUB Init. Br. at 29.  CUB knows full well, however, that because of the rate freeze imposed by 

the 1997 Rate Relief Law ComEd could not have begun to recover, or amortize, these costs until 

2007.  Moreover, the claim that ComEd has already been compensated for these costs because it 
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realized the benefit of the savings in 2003 and 2004 is not only single issue ratemaking, akin to 

that also proposed by Mr. Effron in connection with the 2009 severance costs and by Mr. Smith 

in connection with his rate case costs “normalization” proposal, but it also ignores the fact that 

2007 rates did not allow ComEd to recover myriad additional costs, both capital and operational, 

that it incurred during the period the ten-year rate freeze was in effect.  This reality is evidenced 

by the fact that in Docket 05-0597 and Docket 07-0566 ComEd was authorized to increase its 

rates by approximately $83 million based on a 2004 test year and $274 million based on a 2006 

test year, respectively.  The imagined, indeed non-existent, “benefits” accruing to ComEd during 

the time it was not permitted to seek an increase in rates to recover its mounting costs are no 

reason to adopt the AG’s position. 

b. Accounts 920-923 

The Account 923 issue raised by Mr. Effron is discussed in Section V.C.3.j - Legal Fees-

IRS Dispute, at page 87. 

c. Pension Costs 

(i) 2009 Pension Costs 

CUB argues that ComEd’s 2010 actuarially determined pension costs should be 

disregarded because the 2009 expense was abnormally high and the actuarial report should be 

disregarded.  ComEd has already discussed these objections in its Initial Brief.  ComEd Init. Br. 

at 66-67.  The only new argument that CUB makes in its Initial Brief is that the Towers Perrin 

actuarial report should be disregarded because the pension expense in other cases where actuarial 

reports have been used was “significantly lower” than it is here.  CUB Init. Br. at 30.  A better 

example of unprincipled, results oriented ratemaking can scarcely be imagined than this:  Use of 
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the actuarial report is proper only when the result is one that CUB believes results in an 

acceptable level of rates.  The argument refutes itself. 

ComEd’s Initial Brief has also addressed CUB’s additional request that the cost of the 

Supplemental Executive Retirement Plan should be disallowed.  ComEd Init. Br. at 67-68.  CUB 

has added nothing to substantiate its position that these benefits should be disallowed simply 

because they are available only to certain ComEd employees and because the amounts exceed 

IRS limitations on amounts that may be provided by qualified pension plans.  CUB does not and 

cannot justify a disallowance simply because some employees are given greater benefits than 

others.  Similarly, IRS regulations do not purport to set a “just and reasonable” rate or have 

anything to do with such a rate, and CUB never explains why any IRS limitations ought to be 

persuasive, or indeed any, evidence that the Commission ought to consider in setting such rates.  

The ICC previously has rejected a claim to disallow supplemental pension plan expense when, as 

here, total compensation was not shown to be excessive.  The Peoples Gas Light and Coke Co., 

ICC Docket No. 95-0032, 1995 Ill. PUC Lexis 732, *45 (Order Nov. 8, 1995); North Shore Gas 

Co., ICC Docket No. 95-0031, 1995 Ill. PUC Lexis 731, *31-32 (Order Nov. 8, 1995). 

(ii) 2005 Pension Funding Cost Recovery 

Years after ComEd was granted a debt return on the pension contribution it made in the 

2004 test year in Docket 05-0597, and after that recovery was affirmed in full by the 

Commission in Docket 07-0566, Staff now proposes to reduce that recovery on the basis of an 

unprecedented and wholly incorrect assumption that the “balance” of that contribution has 

somehow diminished over the preceding years, and that only about 75% of it is left on ComEd’s 

books.  Staff Init. Br. at 46. 

Staff’s theory is that “Alternative 3,” under which recovery of this pension contribution 

was allowed in the Commission’s Rehearing Order in Docket 05-0597, was based on the 
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issuance of 5, 10, and 30 year bonds, and that by the time the rates in this case go into effect, 

“the 5 year bond series reflected in Alternative 3 could be assumed to be paid off around the end 

of 2011,” and therefore “it appears improper to reflect the entire cost of these 5 year bonds in the 

2009 test year.”  Staff Init. Br. at 47.  This exercise takes the Commission’s Order in 05-0597 far 

beyond anything the Commission did or said in that order.  The Commission granted recovery 

based on an assumed and hypothetical weighted cost of debt that would have been incurred had 

ComEd issued debt at that time, but the Order authorizing Alternative 3 as the basis for cost 

recovery does not even mention 5, 10, or 30 year debt – contrary to the testimony of Staff 

witness Pearce that she derived the maturity periods from “information in that order.”  (Tr. 

2561.)  The Commission did not order ComEd or others to further pretend that such hypothetical 

debt was really issued.  Nor did the Commission even intimate that in future cases it would 

pretend further that ComEd “retired” these hypothetical “bonds.”  The fact that the Commission 

did not so state makes perfect sense; doing so would have denied ComEd even debt-rate cost 

recovery based on a make-believe scenario.  Yet that is precisely what Staff would have the 

Commission do now.  That pretense will deny ComEd cost recovery on pension assets that still 

exist and that still carry a cost.  Moreover, even if the Commission intended to create this type of 

“fantasy financing,” the reality is that, just as with all other ComEd bond issuances, once a debt 

issue matures, the capital need does not disappear; instead ComEd would have re-financed the 

maturing bonds with new debt securities.  That would also have an associated cost. 

While Staff attempts to invent some method to reduce the funding cost associated with 

this pension contribution, GAAP accounting outlines a method whereby the funding cost will 

decrease.  Under this method, the pension asset will decline over time as accruals exceed 

contributions, as discussed in connection with the 2009 pension contribution, and as shown on 
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ComEd Ex. 55.4.  Indeed, as Ms. Houtsma has explained, ComEd has applied pension accruals 

to the pension asset other than that reflected in the 2004 contribution, which results in a lower 

revenue requirement than if the accruals had been applied ratably because the remaining pension 

asset earns a higher return.  As the pension asset declines with annual accruals, the cost of the 

return on that balance will decline as well.  But until such time as the pension asset has 

completely diminished, the capital remains in the pension trusts earning returns used to satisfy 

future benefits, and ComEd should be compensated for the cost of that remaining capital.  

d. Wages and Salaries Pro Forma Adjustment  

ComEd, Staff and AG/CUB have all proposed positive pro forma adjustments to 2009 

wages and salaries expense.  ComEd’s requested adjustment is $8.809 million, while AG/CUB 

proposes to reduce this increase by $4.15 million and Staff by $6.2 million.  ComEd Init. Br. at 

69-70.   

The Staff and AG/CUB adjustments are improper.  It is clear from their respective briefs 

that both are based on hindsight views of as of a specific point in time, on what has transpired 

with respect to employment levels in 2010.  Staff Init. Br. at 49-50; AG Init. Br. at 76-78; CUB 

Init. Br. at 31-32.  It is true that these levels have decreased, but that is not a sound reason to 

adjust ComEd’s pro forma adjustment, because it focuses simply on one element of ComEd’s 

expenses since the test year, while ignoring other costs that increased in 2010 (such as storm 

costs).  ComEd Init. Br. at 70. 

e. Directors’ Fees and Expenses 

ComEd has addressed this Staff proposed disallowance in its Initial Brief.  ComEd Init. 

Br. at 70-72.  Staff’s Brief offers no new or additional arguments.  For reasons stated in 
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ComEd’s Initial Brief, and discussed elsewhere above as to other “sharing” proposals that are in 

reality unsupported disallowance, this proposed disallowance should be rejected.   

f. Corporate Aircraft Costs (Now Uncontested) 

As reflected in ComEd’s Initial Brief, ComEd has accepted AG/CUB witness Mr. 

Brosch’s recommendation regarding corporate aircraft costs, and has reduced those costs by 

$384,000.  ComEd Init. Br. at 72.  Staff concurs (Staff Init. Br. at 51) and this is no longer a 

contested issue. 

g. Perquisites and Awards 

Staff recommends removal of the cost of stock awards and executive perquisites from the 

test year, in the amount of $501,000 operating expenses and $62,000 of rate base, representing 

the costs of stock awards and other executive perquisites not deemed necessary for the provision 

of delivery service and not providing direct ratepayer benefits.  Staff Init. Br. at 51; ComEd Init. 

Br. at 72. 

AG/CUB recommend disallowance of $1.392 million (jurisdictional) expenses in this 

category, consisting of three parts:  (1) the same $501,000 of which Staff recommends 

disallowance, on grounds that this amount was “allocated from affiliates” and beyond the 

amounts provided in the annual incentive plans; (2) $519,000 to reflect a “normalized” four-year 

average of retention awards; and (3) $372,000 to accomplish 50/50 “sharing” of performance-

based recognition awards.  AG Init. Br. at 78-79; CUB Init. Br. at 32-33.19   

ComEd has already responded to these claims in its Initial Brief.  ComEd Init. Br. at 72-

73. 

                                                 
19 The CUB Brief discusses only two of these components, and confuses the issue.  ComEd believes that 

the AG Brief on this issue more accurately reflects the testimony of the AG/CUB witnesses on this issue. 
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h. Severance Expenses  

See Section IV.C.9, beginning on page 73. 

i. Charitable Contributions  

Both Staff and AG/CUB seek to disallow a portion of ComEd’s charitable contributions.  

ComEd has fully discussed this issue in its Initial Brief (ComEd Init. Br. at 76-78) and neither 

Staff, nor the AG nor CUB raise any argument not already disposed of by ComEd.   

To summarize, neither Staff nor AG/CUB argue that the contributions at issue were not 

made to bona fide charitable or educational or cultural organizations.  Nor do they argue that the 

amounts are excessive, either in whole or individually.  Indeed, ComEd has shown that its 

charitable contributions are lower than those of comparable companies.  Instead, the objections 

are that a small amount of the contributions were made to entities outside ComEd’s service 

territory, or have been made in conjunction with Exelon Business Services Company, or that in 

light of general economic conditions the Commission should permit only a partial recovery of 

these costs.  None of these arguments is sufficient to overcome the overall and individual 

reasonableness of ComEd’s charitable giving.  Finally, the fact that ComEd may receive some 

recognition, though not at ComEd’s request, for its contributions to undisputedly charitable 

organizations does not translate the contribution into promotional or good will advertising. 

j. Legal Fees – IRS Dispute 

ComEd’s Initial Brief discusses this issue in full.  See ComEd Init. Br. at 78-79. 

k. Professional Sporting Activity Expenses 

ComEd has discussed this issue in its Initial Brief, at 79-80.  As a new matter, the AG 

argues that the Commission should “conform its rate treatment to the FERC treatment” and not 

allow recovery of the small amounts involved.  AG Init. Br. at 85.  The AG, however, has 
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provided no citation of authority as to how FERC might decide this issue, or why the 

Commission ought to follow FERC precedent on this singe issue.  As Mr. Fruehe testified, these 

expenses are significant for employee recognition, team building and establishing relationships 

with key customers, all important to the provision of delivery services.  ComEd Init. Br. at 79. 

l. Workforce Expense Reduction  

This issue is discussed in Section V.C.3.d, page 85. 

4. AMI Pilot Expenses  

Staff seeks to disallow recovery of certain costs of the AMI pilot program, a project the 

Commission ordered be completed.  Docket No. 09-0263.  ComEd has explained in detail, in its 

Initial Brief (at 80-81) why the Staff’s proposed disallowance should be rejected.  Staff is 

claiming that these costs of this project are not “known and measurable” because the estimate of 

such costs through completion of the project appears on “a single sheet of paper” and is 54% less 

than an earlier estimate.  Staff Init. Br. at 56.  There is no basis for rejecting this evidence; no 

contrary evidence whatsoever exists disputing ComEd’s data.  This is another example of Staff’s 

adherence to an unusually rigid standard for allowing recovery of the costs of post-test year 

projects.  Indeed, this is an even more egregious example of Staff’s unprecedented approach 

inasmuch as this involves a project ComEd has been ordered to complete and Staff has never 

suggested it does not know what work will be done to implement the Commission’s directive.  

Moreover, it is extraordinarily unreasonable for Staff to propose a complete disallowance of 

costs where ComEd is voluntarily reducing the amount of recovery sought.  The disallowance 

should be rejected. 

5. New Business Revenue Credit 

See Section IX.E, page 156.  
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6. Tax Repair Methodology – New IRS procedures 

ComEd’s initial Brief has discussed the reasons why AG/CUB witness Effron’s proposals 

to establish a “reserve account” to preserve for customers the benefit of any enhanced deductions 

accruing to ComEd on account of the new IRS policy on these repair expenses.  ComEd Init. Br. 

at 81-84.  The AG’s Initial Brief adds nothing to support this proposal, which is also opposed by 

Staff (Staff Init. Br. at 56-57), and it should be rejected. 

7. Depreciation of Intangible Plant  

This proposal, sponsored by AG/CUB witness Effron is improper and should be rejected 

for reasons stated in ComEd’s Initial Brief, at 84-85.  The AG Initial Brief raises no argument 

not already discussed by ComEd.  Although the AG claims it is “inconsistent” for ComEd to 

recognize amortization on post-test year additions and not eliminate amortization on post-test 

year retirements, full “consistency” would also then require recognition of the additional 

depreciation expense, estimated to be $9.5 million, related to the large IT projects placed in 

service in December 2009.  ComEd Init. Br. at 84-85.  Neither would be appropriate, and Mr. 

Effron’s adjustment should be rejected. 

8. Late Repayment Charge Reclassification 

See Section IX.D, page 155Error! Bookmark not defined..  

9. Illinois Electric Distribution Taxes (“IEDT”) 

ComEd has already explained why this adjustment, proposed by AG/CUB witness 

Brosch (and also opposed by Staff) should be rejected in favor of the “normalization” approach 

adopted by ComEd.  ComEd Init. Br. at 85-86.  The AG’s claim that his approach is supported 

by the statutory cap (AG Init. Br. at 94)  is incorrect and ignores the facts.  Fruehe Sur., ComEd 

Ex. 56.0 Public, 10:196-215; see also Fruehe Reb., ComEd Ex. 30.0, 11:231 – 12:261.  The 
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AG’s additional argument that Mr. Brosch’s approach is the one that properly accounts for the 

statutory cap (AG Init. Br. at 94) is wrong.  This argument wholly ignores the fact that the credit 

lags payment of the tax by three years and, more importantly, that the credits ComEd included in 

the average calculation are all a product of the cap.  

10. Depreciation and Amortization Expenses (Derivative and Direct) 

Based upon the Initial Briefs, there is no contested issue here.  

11. Regulatory Asset Relating To Tax Liability for Medicare Part D 
(Uncontested between ComEd and Staff)   

The only issue here is the length of the amortization period over which the tax liability 

ComEd faces will be recovered.  ComEd proposes three years, while the AG claims ten years is 

more appropriate.  ComEd’s Initial Brief (at pp. 86-87) showed why its proposal is correct.  

ComEd supports its period on two grounds:  (1) the need to have sufficient funds available to pay 

the tax when it becomes due; and (2) considerations of fairness and symmetry of treatment 

between shareholders and customers inasmuch as customers have already received and will 

continue to receive the full benefit of the cash subsidies even though ComEd’s receipt of those 

subsidies substantially lagged the passing on of those subsidies to customers.  Mr. Effron’s ten-

year amortization period is based only on the irrelevant assumption that the tax benefits would 

have been realized over an approximately eleven year period (AG Init. Br.at 95) and seems 

designed only to minimize the revenue requirement in this case.  The Effron proposal should be 

rejected; Staff concurs.  Staff Init. Br. at 57-58. 

12. Taxes Other than Income Taxes (Derivative Adjustments) 

Based upon the Initial Briefs, there is no contested issue here.  
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13. Income Taxes (Derivative Adjustments) 

This issue was discussed in ComEd’s Initial Brief.  No further discussion is required in 

view of the other parties’ initial briefs. 

14. Photovoltaic Pilot Costs  

No further discussion is required. 

15. Customer Deposits – Interest Expense Component 

Please see Section IV.C.7 of ComEd’s Initial Brief (Customer Deposits in the Rate Base 

Section). 

D. Operating Expenses (Total) 

ComEd’s revenue requirement should include $1,728,981,000 of operating expenses, 

reflecting the new state income tax rate.  None of the proposed disallowances refuted above 

provide any basis for disallowing any portion of those costs of service.   

VI. RATE OF RETURN 

A. Overview 

The Commission’s task, given that ComEd’s investor required cost of capital cannot 

directly be measured, is to determine a fair and unbiased estimate based on comparable 

companies, overall market conditions, and other factors impacting ComEd’s ability to attract 

capital.  Legally, ComEd is entitled to earn a reasonable rate of return, comparable to that of like 

firms, on its rate base.  Duquesne Light Co. v. Barasch, 488 U.S. 299, 310 (1989); Federal 

Power Comm’n v. Hope Natural Gas Co., 320 U.S. 591, 622 (1944); Bluefield Water Works & 

Improvement Co. v. Public Service Comm’n of West Virginia, 262 U.S. 679, 693 (1923).  

Practically, unless ComEd earns such a return, capital will flow elsewhere in the international 

capital markets in which ComEd competes for funds.  Thomas, Tr. 1764:6 – 1765:10.  An 
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unfairly low or biased allowed return will make it harder to attract capital, raise the cost of 

financing, and, ultimately, harm customers.  McNally Dir., Staff Ex. 5.0, 2:36-42; O’Connor 

Sur., ComEd Ex. 53.0, 3:54-63.  

B. Capital Structure 

The only issue that needs to be resolved here is the time period during which the percent 

of short-term debt in ComEd’s capital structure is to be measured.  Staff asserts a thirteen month 

period centered on March 31, 2010.  Staff Init. Br. at 59.  ComEd prefers using March 31, 2010 

as the ending date for calculating the average.  This is because, as Mr. Fruehe testified, this 

period provides a better indication of the cost and balance of short-term debt over the historical 

test year.  Under this approach, more of the test year is used in the calculation.  Moreover, this 

approach aligns better with other components of the capital structure, which are similarly 

measured.  Although Staff correctly notes that the Commission adopted the Staff’s approach in 

Docket Nos. 06-0070/06-0071/06-0072 (Cons.), November 21, 2006, p. 104), the Commission 

did not express any strong preference for either method.   

C. Cost of Short-Term Debt 

These issues were fully addressed in ComEd’s Initial Brief.  

D. Cost of Long-Term Debt 

These issues were fully addressed in ComEd’s Initial Brief. 

E. Cost of Common Equity 

1. Introduction 

ComEd’s requests a base ROE of 10.9%. This is at the upper end of Dr. Hadaway’s 

updated DCF analyses.  ComEd Init. Br. at 89, n. 7; Hadaway Reb., ComEd Ex. 37.0, 31:589-90.  
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The other parties recommend the following base costs of equity: Staff 10.0%, IIEC 

9.60%, and AG-CUB 8.94%.  All of these ROE estimates use to some degree statistical models 

including discounted cash flow (“DCF”) analyses.  As Dr. Hadaway explained in his Direct 

Testimony, “[t]he recent market turmoil and the continuing effects on capital market conditions 

make it difficult to strictly interpret quantitative model estimates for the cost of equity.  While 

corporate interest rates have dropped from the levels that existed in late 2008, the DCF results, 

based on continuing relatively low utility stock prices, show that the cost of equity has not 

declined directly with utility bond yields.  Under these conditions, use of a lower DCF range or 

equity risk premium estimates based strictly on historical risk premium relationships likely 

understate the cost of equity.”  Hadaway Dir., ComEd Ex. 11.0, 37:793 - 38:800.  Thus, Dr. 

Hadaway recommended a base ROE at the high end of his DCF ranges, or 10.9%. 

Unlike ComEd’s ROE recommendation, the ROE estimates of Staff, IIEC and AG/CUB 

fail to adequately consider real-world impacts such as the lingering effects of the recent financial 

crisis.  As Dr. Hadaway testified, the effects of market turbulence are not easily captured in 

financial models, but they must be explicitly considered in estimating the required return on 

equity.  Hadaway Reb., ComEd Ex. 37.0, 5:69-72.  Staff, IIEC and AG/CUB recommendations 

are “more aligned with the artificially low, government policy- induced interest rates than with 

the market cost of equity capital.”  Id., 3:49-52.  Those parties have not “tempered” their 

traditional rate of return models with consideration of the “widened equity premiums that have 

resulted from heighten[ed] equity market risk aversion.”  Id., 3:53-55.  As a result, their rates of 

return recommendations for ComEd are unreasonably low.  Id., 3:58.   

Two factors account for the greatest part of the differences between the Staff, IIEC, CUB, 

and ComEd ROE estimates, both of which relate to the DCF analyses: (1) the growth rates used; 
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and (2) selection of the comparable companies.  There is also disagreement regarding the 

analyses presented to check the reasonableness of the DCF models, including Dr. Hadaway’s 

risk premium analysis, Mr. Thomas’ CAPM analysis, and Mr. Seligson’s risk premium analysis 

and comparable earnings approach.   

As the table below illustrates, on key factors used in the Discounted Cash Flow (“DCF”) 

model, ComEd employed unbiased data – a broad and comparable sample and growth rates tied 

to actual aggregate GDP growth and investor expected earnings growth.  In contrast, other 

witnesses chose biased data, small and biased samples, and earnings growth forecast 

methodologies that do not reflect investor expectations.   

DCF Inputs GDP Growth Rates Growth Rates Company Sample 

ComEd Long-term growth rate 
weighted toward 
recent experience 

Used analyst forecasts 
tied to actual investor 
expectations 

Used large sample of 
comparable 
companies 

Staff Heavily weighted by 
near term depressed 
economic conditions 

Uses discredited “b x 
r” internal growth rate 
that does not reflect 
investor expectations 

Unreasonably small 
sample of 12 
companies; of which 
2 are not comparable 

IIEC Based on atypically 
depressed economic 
conditions and 
inflation lower than 
for any 10-year period 
in the past 60 years 

 Excluded one 
comparable company 
and did not remove 
one outlier company 

AG/CUB Short term average, 
artificially depressed 
by financial crisis and 
aberrational interest 
rates 

Rejected analyst 
forecasts and 
exclusively used 
discredited internal 
growth rates 

 

When unbiased inputs – especially a comparable sample – are used in the DCF model and 

unbiased data – especially a representative risk free rate – are used in the Capital Asset Pricing 

Model (“CAPM”), Staff’s own methodology results in an unadjusted return on equity markedly 
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similar to the 10.6% midpoint of the range proposed by ComEd witness Professor Hadaway.  See 

ComEd Init. Br. at 97-98. 

2. DCF Growth Rates 

Techniques for evaluating the cost of equity fall into three main groups: DCF methods, 

risk premium methods (including capital asset pricing models (“CAPM”)), and comparable 

earnings methods.  Hadaway Dir., ComEd Ex. 11.0, 10:217-220.  A DCF model calculates the 

present value of future cash flows of a company.  Tr. 1775.  Thus, the growth rate used in a DCF 

analysis is critical – it informs the cash flow growth projection.   

a. Gross Domestic Product (“GDP”) Based Growth Rates 

Dr. Hadaway used a 6% growth rate in the third stage of his non-constant growth DCF 

model.  Staff criticizes this approach, suggesting that Dr. Hadaway simply “assumed” that a 6% 

growth rate was proper and therefore concluded that use of anything other than 6% was 

erroneous.  Staff Init. Br. at 74-75.  The evidence shows, however, that Dr. Hadaway did not 

simply “assume” that 6% was more appropriate than any other rate.  His choice was based on 

historical evidence.  The record details the many reasons Dr. Hadaway used 6%, and why Staff’s 

use of a lower 5% rate is both erroneous and results in unfairly understating ComEd’s required 

return on equity.  Use of the 6% growth rate, combined with correction of Staff’s comparable 

sample, increases Mr. McNally’s multi-stage DCF results to 10.44% and an average DCF (non-

constant and constant growth) of 10.29%.  Hadaway Reb., ComEd Ex. 37.0, 16:301-08.  This is 

60 basis points higher than the average of Mr. McNally’s constant and non-constant growth DCF 

results.  Id., 11:174-76. 

Dr. Hadaway presented evidence showing that the long-term growth rate in nominal GDP 

has been 6.9%.  By giving more weight to the recent lower growth years, he derived a 6% long-
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term expectation for the future.  Dr. Hadaway stated his opinion that “once the current economic 

policy fiasco passes, future real growth will be about 3 percent and average inflation will be 

about 3 percent,” levels consistent with a somewhat lower U.S. population growth and perhaps 

shorter work week, but not ignoring either technological growth potential or the impact of future 

higher energy prices.  In this light, Dr. Hadaway concludes, a 6 percent growth rate is “a more 

reasonable proxy for investors’ long-term expectations than Mr. McNally’s near-term depressed 

economic scenario.”  Id., 16:291-300.  Mr. McNally’s projection of 5% “is depressed by recent 

economic conditions and is dramatically lower than historical growth in the U.S. economy.”  Id., 

19:346-49.  Accordingly, an investor expectation of long-term growth well above Mr. McNally’s 

estimate is appropriate.  This also accounts for much of the difference between the GDP growth 

estimates determined by ComEd and IIEC.  Compare IIEC Br. at p. 30 with ComEd Ex. 62.0 at 

7:149-150; ComEd Ex. 11.0 at 35:739-742. 

Along the same lines, CUB argues that a 20 year historical average GDP growth rate is 

more appropriate than Dr. Hadaway’s longer-term 40 year weighted average GDP growth rate.  

CUB Init. Br. at 58.  This rate is artificially deflated, however, because these years are “entirely 

dominated by historically low inflation rates and negatively influenced by the financial crisis’ 

effects on economic growth.”  Hadaway Reb., ComEd Ex. 37.0, 27:516-19.  As Dr. Hadaway 

testified: 

sole reliance on only the most recent data, which is sharply depressed by 
extraordinarily low inflation rates, is not consistent with the long-term growth rate 
requirements of the DCF model, or with investors’ actual long-term experience in 
U.S. capital markets.  To use only the lower near-term GDP data, without 
consideration for actual long-term experience, causes ROE estimates based on 
such data to be understated. 

Hadaway Sur., ComEd Ex. 62.0, 11:239-44.  Yet CUB would have the Commission reject 20 

years of available data entirely, relying instead on only half the data that Dr. Hadaway uses.  
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Thomas, Tr. 1779:16 – 1780:16.  In addition, when the more appropriate 6% GDP growth rate is 

used, CUB’s argument that analysts’ growth rates are unreasonable because they exceed the 

GDP evaporates.  See CUB Initial Brief at 62. 

IIEC also contends that when current three- to five-year growth rates exceed the expected 

growth rates of the economy, they are per se unreasonable and should be wholly disregarded.  

IIEC Br. at 27.  In summarily discarding the analysts’ current three- to five-year growth rate 

estimate because it would yield a higher ROE, Mr. Gorman adopts a growth rate of 4.7 percent 

based on inflation rates lower than for any 10-year period in the past 60 years.  Hadaway Reb., 

ComEd. Ex. 37.0, 22:413-420.  In doing so, Mr. Gorman bases his long-term DCF growth 

estimate on currently depressed near-term GDP expectations resulting in an unrealistically low 

estimate of ROE.  Id., 22:421-423.  IIEC criticizes Dr. Hadaway because he “embraced” the 

analysts’ growth rate, yet it concedes that each of the testifying experts in the case relied to some 

extent on the rate of growth in the GDP as a surrogate for long term earnings growth.  IIEC Br. at 

27-28. 

The low growth rate used by IIEC and derived by Mr. Gorman is the product of a flawed 

growth outlook.  Mr. Gorman’s multi-stage DCF analysis uses analysts’ growth rate forecasts in 

the first five years and a GDP growth rate factor for years eleven and later.  For years six through 

ten, he interpolates growth in a linear fashion between the first and third stages.  Hadaway Reb., 

ComEd. Ex. 37.0, 22:408-411.  The Blue Chip Financial Forecast service growth forecasts 

utilized by Mr. Gorman are dominated by the low expected real growth in the economy and the 

assumed long-term inflation rate of only 2.0 percent.  As mentioned above, these figures are low 

and, in fact, are lower than for any 10-year period in the last 60 years.  Id., 22:412-417.)  Mr. 

Gorman’s use of 4.7 percent is premised on currently depressed near-term GDP expectations and 
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results in an unrealistically low estimate of ROE.  Id., 22:421-423.  Using Dr. Hadaway’s more 

reasonable 6.0 percent GDP growth rate in Mr. Gorman’s model (and including Empire District 

as discussed below) would yield an average ROE of 10.83 percent and a median ROE of 10.89 

percent.  ComEd Ex. 37.3, p. 4.   

b. Internal Growth Rates 

Staff also argues that the 5.59% average 3-5 year growth rate used by Dr. Hadaway in his 

first constant growth DCF model is unreasonably high. Staff claims to demonstrate this 

conclusion by saying that such growth rate “would imply that investors can expect those 

companies to sustain an ROE of 18.35% on average.”  Staff Init. Br. at 78-79.  However, as Dr. 

Hadaway points out, this argument is based on the assumption that “sustainable” growth must all 

come from internal sources.  This view, also known as “b times r” has been rejected or 

commented unfavorably upon over at least the last two decades.  Hadaway Reb., ComEd Ex. 

37.0, 18:330-32, and note 6 (citing Commission cases).  The main defect in “b times r” 

calculations is that they assume a hypothetical steady state world “in which dividends, earnings, 

book value, [and] stock price move in lockstep.”  However, they “bear little relationship to the 

numerous factors that affect investors’ long-term growth rate expectations.”  Id., 37.0, 18:332-

35.  Indeed, even witnesses advocating this technique had to acknowledge that all growth does 

not come from internal sources (Thomas, Tr. 1773:18 - 1774:17), undercutting the basic premise 

of the “b times r” approach.  This flaw was illustrated further by Dr. Hadaway, when he provided 

an example that demonstrates that the “b times r” approach is inconsistent with Mr. McNally’s 

own 10 percent ROE recommendation.  Id., 18:335-41. 

CUB criticizes Dr. Hadaway’s DCF growth rates and dividend analysis, but this 

argument, too, is based on its premise that only internal growth matters and a lower dividend 
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yield should be used.  CUB Initial Brief at 55-63; Thomas Dir., AG/CUB Ex. 4.0, 24:480-

28:578.  ComEd has shown, however, that Mr. Thomas combines an unreasonably low dividend 

yield with an unreasonably low growth rate.  Hadaway Reb., ComEd Ex. 37.0, 27:506-519; 

Hadaway Sur., ComEd Ex. 62.0, 11:245-248.  This stems from Mr. Thomas’ exclusive use of 

internal growth rates, which require assumptions that do not reflect reality, like constant earnings 

and retention rates.  Hadaway Reb., ComEd Ex. 37.0, 27:506-519.  Mr. Thomas’ analyses also 

exclude potential growth sources, like new stock issues.  Id.   

Moreover, as stated above, it is undisputed that these methods are inconsistent with the 

Commission’s preferred approaches, which rely on analysts’ forecasts of growth in the DCF 

calculation.  Hadaway Reb., ComEd Ex. 37.0, 28:528-29; Thomas Dir., AG/CUB Ex. 4.0, 

23:468-69.  Indeed, every Commission decision in at least the past decade that uses a DCF 

analysis relies on an analysts’ forecast of equity growth.  Thomas, Tr. 1778:13 – 1779:15.  No 

Commission decision in at least the past 12 years has set the growth rate based entirely on 

internal growth rates.  Id.   

3. Comparable Companies 

Staff’s DCF analysis produces an unreasonably low ROE estimate because Staff includes 

in a small sample of 12 companies two that are clearly not comparable.  Staff’s Brief (at 62) 

describes the mechanical process Mr. McNally used to justify inclusion of these “relatively tiny 

gas distribution companies.”  Hadaway Reb., ComEd Ex. 37.0, 13:243.  That analysis, however, 

cannot justify the incomparable result it produces.  “Mr. McNally’s statistical analysis 

notwithstanding, these companies cannot be viewed by investors to be at all comparable to 

ComEd.”  Id., 3:245-46.  The nature and business of the companies must be considered in 

addition to the statistical properties.  After all, if all that mattered were a company’s statistics, it 
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would be proper to include “statistically” comparable companies from entirely different 

industries, a suggestion even Mr. McNally rejects.  Tr. 1871:7 – 1872:12.  The result of 

including these two non-comparable companies also underscores why mechanistic processes are 

not the end of the inquiry.  Eliminating just these two deviant companies from Mr. McNally’s 

sample would lead to an increase of between 20 and 24 basis points in the results of his DCF 

estimate.  Hadaway Reb., ComEd Ex. 37.0, 14: 258-62.  If they were so much like the others, 

they would not so radically skew the result.  

Dr. Hadaway explained in detail the reasons why these two New Jersey utilities should 

have been excluded from Mr. McNally’s sample.  According to ICC Staff Ex. 20.1, New Jersey 

Resources receives only 38 percent of its revenues from regulated activities and South Jersey 

Industries has only 53 percent regulated revenues.  The witnesses’, including Mr. McNally’s, 

unease over including companies largely in a business different from ComEd’s is not the only 

factor supporting removal of these companies.  Dr. Hadaway testified that he was unaware of 

any commission that has rejected the percentage of regulated revenues as an appropriate filter for 

selecting comparable companies.  Staff’s attempt to rationalize Mr. McNally’s selections 

notwithstanding, the disparity in the size and percentage of regulated revenues for these 

companies relative to ComEd shows that they should not have been included, or, at best, they 

might have been part of a much larger comparable group so that their results were better blended 

with those for other more comparable utilities.  Hadaway Sur., ComEd Ex. 62.0, 2:31-3:48. 

Staff’s criticism of Dr. Hadaway’s failure to use size as a comparable company criterion 

is not supported.  Staff Init. Br. at 74.  While Dr. Hadaway’s stated comparable company criteria 

do not include a size filter and his 35-company group did contain a few relatively small utilities, 

not one of those companies is as small as either of Mr. McNally’s New Jersey companies in 
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terms of net plant investment.  Although Mr. McNally claimed, and Staff’s Brief reasserts (at 

74), that 14 of Dr. Hadaway’s 35 comparable companies are smaller (by revenues) than New 

Jersey Resources and that 2 are smaller than South Jersey Industries, he failed to acknowledge 

that on a regulated revenues basis only one of Dr. Hadaway’s companies (N.W. Natural Gas) is 

as small as South Jersey Resources and only four (not 14) are as small as New Jersey Industries.  

See ComEd Ex. 62.1.  Mr. McNally’s inappropriate inclusion of two substantially unregulated 

companies in his small sample undermines the credibility of his analysis, and his efforts to 

rationalize his selections with potentially misleading comparisons to Dr. Hadaway’s group are 

inappropriate.  Hadaway Sur., ComEd Ex. 62.0, 3:49-65. 

Staff’s argument that if Southern Union were to be removed from Mr. McNally’s sample 

the cost of equity of that Comparable Sample would decrease by 19 basis points (Staff Init. Br. at 

72-73) is irrelevant.  Although inclusion of Southern Union (along with AGL Resources) is 

“questionable” (Hadaway Reb., ComEd Ex. 37.0, 14:247), Dr. Hadaway did not recommend that 

either be excluded.  Dr. Hadaway’s point is that the two New Jersey gas utilities are not 

comparable to ComEd in a meaningful way from an investors’ perspective notwithstanding any 

statistical analysis (Id., 14:245-46) and therefore their removal is appropriate.  Dr. Hadaway has 

not suggested removing companies at random to see how that affects the cost of equity, as Staff 

seems to think.  However, the fact that Mr. McNally used a very small sample size that was 

unduly influenced by the inclusion of two non-comparable companies calls into question the 

reliability of Mr. McNally’s DCF analysis as a proxy for estimating ComEd’s ROE. 

With regard to Mr. Gorman’s “analysts’ growth” DCF model, he excludes Empire 

District simply because that company was not included in his growth rate sources.  Hadaway 

Reb., ComEd Ex. 37.0, 21:388-389.  However, Value Line projects Empire District’s earnings 
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growth to be 7.5 percent and the Thompson Financial Network (available at yahoo.com) 

indicates an Empire District growth rate of 6.0 percent.  Id., 21:389-392.  Rather than using an 

average of these sources’ projections for Empire District of 6.75 percent, Mr. Gorman disregards 

this company altogether (showing the analysts’ growth rate to be “NA”, IIEC Ex. 1.3).  Id., 

21:392, n. 7.  Had Mr. Gorman included the average growth rate of Empire District rather than 

ignoring it altogether, the median ROE would be 10.49 percent, not 10.33 percent.  Id., 

21:394-96; ComEd Ex. 37.3, p.2.) 

Mr. Gorman’s “sustainable growth” DCF analysis also negatively skews the appropriate 

ROE.  Rather than removing DPL Inc. (an agreed outlier), Mr. Gorman uses the group median, 

rather than average and median, to summarize all of his results.  Hadaway Reb., ComEd. Ex. 

37.0, 21:397-401.  While the effect of properly removing DPL from the group is not large – a 

group average of 9.45 percent as compared to a group median (including DPL) of 9.19 percent – 

when applied to the three DCF models, Mr. Gorman’s methodology still produces a slightly 

lower overall DCF estimate.  Id., 21:402-406. 

4. Risk Premium Analysis 

Risk premium analyses attempt to answer the fundamental question: “What rate of return 

should equity investors reasonably expect relative to returns that are currently available from 

long term bonds?”  Hadaway Dir. ComEd Ex. 11.0, 17:367-373.  Staff’s Brief details a number 

of criticisms it has of Dr. Hadaway’s risk premium analysis, and claims that because Staff’s 

testimony concerning these flaws “stands uncontroverted,” Dr. Hadaway’s risk premium analysis 

should be given “no consideration of any kind.”  Staff Init. Br. at 82.  As Dr. Hadaway explained 

in his rebuttal testimony, Dr. Hadaway has discounted the results of his risk premium analyses 

because those results “are determined by the artificially low interest rate[s] that have resulted 
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from the government’s expansionary monetary policy.”  Hadaway Reb., ComEd Ex. 37.0, 

31:596-98.  Accordingly, Staff’s criticisms of the risk premium analysis are irrelevant.  Even 

worse, to the extent that Staff criticizes ComEd for not taking account of Dr. Hadaway’s risk 

premium analyses in setting the cost of equity it regards as appropriate (Staff Init. Br. at 82), 

Staff disregards the sound reasons expressed by Dr. Hadaway why those results should be 

essentially dismissed, and shows its over-reliance on the results of statistical models untempered 

by pragmatic real world considerations.20  

5. CAPM Analyses 

CAPM analyses attempt to measure the relative risk of an individual company when 

compared to the overall market.  See CUB Init. Br. at 63-64.  One component of the CAPM 

analysis is called the expected market risk premium, or EMRP.  Thomas,  Tr. 1787.  To calculate 

this EMRP, the Commission traditionally relies on EMRP estimates calculated by analysts using 

historical market data.  Id.  Mr. Thomas agreed that no Commission decisions in the last 12 years 

have accepted an EMRP suggested by academics in economics literature as a substitute for either 

actual market data or forecasts.  Id. at 1788.  Yet that is exactly what Mr. Thomas did as part of 

his CAPM analysis.  See CUB Init. Br. at 65-66.  The Commission should therefore reject this 

artificially low CAPM result.  Indeed, due to the recent and continuing abnormal market 

conditions and artificially low yields on U.S. Treasury securities, CAPM models are unreliable in 

estimating ROE.  Hadaway Dir., ComEd Ex. 11.0, 1:14-17, 26:524-27:544.   

                                                 
20 IIEC also takes issue with ComEd’s use of a risk premium analysis.  IIEC Init. Br. at 23.  However, IIEC 

acknowledges that Dr. Hadaway did not use his risk premium result directly in determining his recommendation.  Id. 
at p. 25.  Accordingly, the criticisms IIEC espouses regarding Dr. Hadaway’s risk premium analysis are irrelevant. 
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6. Criticisms of Mr. Seligson’s Analysis 

Mr. Carl Seligson, testifying on behalf of ComEd, concluded that a reasonable cost of 

common equity for ComEd is 12%.  Mr. Seligson used two approaches to reach this conclusion: 

a comparable earnings approach and a risk premium approach. 

Staff asserts that Seligson’s comparable earnings analysis suffers three major 

shortcomings:  (1) he made no effort to demonstrate that the companies in his sample are 

comparable to ComEd; (2) the return estimated by this analysis can be distorted by accounting 

practices; and (3) the comparable earnings analysis relies on the “fallacious” notion that realized 

returns on book value represent appropriate estimates for investor required returns.  Staff Init. Br. 

at 83.  None of these criticisms is valid. 

The comparable earnings approach looks at earnings of a broad range of thirty four 

regulated utilities.  Seligson Dir., ComEd Ex. 12.0 Rev., 8:176-78; 9:185-93.  It is true that Mr. 

Seligson did not perform an econometric or other form of statistical analysis to determine 

whether these companies are “comparable” to ComEd with respect to one or more metrics.  

However, that kind of artificial analysis is neither necessary nor desirable.  These companies are 

“comparable” in the fundamental and important respect that these are companies with whom 

ComEd is most likely to be in competition for scarce capital resources.  If the returns offered by 

these companies exceed those available from ComEd, ComEd will be disadvantaged in that 

competition.  As such, they are the appropriate group with whom to make an earnings 

comparison. 

Mr. Seligson also addressed Staff’s second criticism, that returns estimated can be 

distorted by accounting practices.  Any method can be subject to manipulation, including Mr. 

McNally’s selection of a Comparable Sample that includes four companies that do not distribute 

electricity.  Seligson Reb., ComEd Ex. 38.0, 72-81.  The important factor to the interpretation of 
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the results of any methodology is the exercise of judgment, and Mr. Seligson expressed his 

judgment that the comparable earnings approach provides relevant information supporting his 

conclusion that a 12% ROE for ComEd is reasonable.  Id. 

Finally, Mr. Seligson testified that in his experience – 50 years as a utility equity analyst 

and investment banker (Seligson Dir., ComEd Ex. 12.0 Rev., 1:5-23) – all securities analysts 

covering utilities and reporting to investors use the return on book value as an appropriate 

measure.  Seligson Reb., ComEd Ex. 38.0, 2:35-39. 

Staff criticizes Seligson’s risk premium analysis on the grounds that his model has no 

mechanism for measuring market risk on a security-specific basis, or the “risk level of the target 

company,” and therefore produces only a rate of return on the market as a whole.  Staff Init. Br. 

at 83-84.  Mr. Seligson testified that this criticism is invalid because, as noted earlier, any electric 

utility needing external financing will be in competition with all others seeking such capital.  The 

risk premium method is one of the matters the market looks at in deciding which firm will get 

funding.  Seligson Reb., ComEd Ex. 38.0, 2:40-3:51.  

CUB summarily dismisses Mr. Seligson’s analyses on the grounds that they have 

previously been rejected by this Commission.  CUB Init. Br. at 52, 66-67.  It is true that in the 

past, the Commission has not favored either the comparable earnings approach or risk premium 

analyses other than the CAPM method.  That should not deter the Commission from taking a 

fresh look at these approaches, however, particularly in light of the dramatic changes the capital 

markets have experienced since mid-2007.  Seligson Reb., ComEd Ex. 38.0, 3:52-4:71, 6:115-

126.  These are recognized methods of estimating the cost of equity, and are used by a significant 

percentage of public utility commissions.  Id. at 5:107-114.  As Mr. Seligson testified: “The 

Commission does not have to use the risk premium method as the basis for setting the return, but 
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it should look at it for instruction and information because … many in the market look at in 

deciding which firm will get scarce funding.”  Id. at 3:48-51. 

F. Adjustments to Rate of Return 

1. Effect of ComEd’s Proposed 80/20 Fixed/Variable Rate Design 

Staff has presented no empirical evidence supporting this adjustment or its size.  Indeed, 

NRDC witness Ralph Cavanagh questioned whether any deduction to ROE was warranted in the 

case of decoupling.  Tr. 1507:17 – 1509:9.   Moreover, Staff’s deduction vastly overstates the 

deductions the Commission made in other cases where it approved a 80-20 SFV.  In Ameren, the 

Commission made a 10 basis-point deduction. Ameren Illinois Utilities, ICC Docket No. 07-

0585 (consol.) (Order, [DATE]), at 215.  In the recent Nicor decision, the Commission made 

only a 6.5 basis-point deduction.  Northern Illinois Gas Co., ICC Docket No. 08-0363 (Order, 

[DATE]), at 71. If, however, the Commission accepts Staff’s 40 basis point deduction, ComEd 

withdraws its request for approval of a fixed/variable rate design.  

2. ComEd’s Proposed 40 Basis Point Adder for the Effects of Efficiency 
Programs 

As stated in ComEd’s Initial brief, Dr. Susan Tierney offered testimony supporting 

ComEd’s proposed 40 basis point adder to account for combination of prudency, performance, 

and load-related risk, and revenue erosion arising from ComEd’s pursuit of the aggressive 

Illinois energy efficiency targets set forth in state law.  ComEd Init. Br. at 100-01.  Staff raises a 

series of objections to Dr. Tierney’s testimony, all of which are either wrong or miss the point of 

Dr. Tierney’s analysis.  The AG and CUB also oppose this proposal, although they advance no 

arguments additional to or beyond those offered by Staff. 

The first objection is more in the nature of a legal objection, that the 40 basis point adder 

proposal is prohibited single issue ratemaking.  That is clearly wrong.  The proposal does not 
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identify any separate cost (or lost sales volume) and ask that the Commission provide dollar for 

dollar recovery of that cost (or lost volume) without regard to all other elements of a utility’s 

costs or revenues.  That would be single issue ratemaking, but that is not the nature of the 40 

basis point adder.  Instead the adder simply recognizes that ComEd faces additional risks not 

faced by the other utilities in the samples from which the various base ROE estimates are 

devised, and provides ComEd a mechanism to protect it against some of that risk.  Tierney Reb., 

ComEd Ex. 39.0, 8:74 – 13:288; ComEd Exs. 39.1, 39.2, 39.3.  ComEd is not asking for a 

mechanism by which all sales volume lost because of compliance with energy efficiency targets 

would be tracked and somehow those dollars directly returned to ComEd.  The adder is no more 

single issue ratemaking than is the ROE generally, which sets a return for investors based on 

risks faced by the utility – whether those risks be revenue related or cost related.  For the same 

reason, the adder is not a prohibited “out-of-test-year” sales volume adjustment.  Staff Init. Br. at 

87.  Like the ROE generally, it is forward looking, beyond the test year (which has passed), and 

intended to cover risks which may materialize in any year the rates set in this case are in effect. 

Further, although Dr. Tierney admittedly did not originate the 40 basis point adder, her 

testimony does, contrary to Staff’s assertion (Staff Init. Br. at 87), “quantify” the risks attendant 

upon the energy efficiency measures, and shows that the adder is but a modest protection against 

what could be sizeable adverse consequences.  Tierney Dir., ComEd Ex.13.0, 22:410 – 27:519; 

ComEd Exs. 13.7, 13.8, 13.9. 

Staff has taken issue with Dr. Tierney’s opinion that the adder is a proper way of aligning 

the interest of customers and shareholders with respect to efficiency.  Staff Init. Br. at 87- 93.  

Customers at present need no incentive; for them efficiency is something they can elect to 

“choose” or not as they see fit.  ComEd’s situation is different.  It is mandated to achieve certain 
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targets.  Whatever, its view of the merits of those targets, one thing is certain:  achievement of 

those targets is likely to have an adverse financial consequence for the utility and, all else equal, 

is likely to dampen the utility’s enthusiasm for aggressive compliance with those targets.  The 40 

basis point adder is a way to provide some assurance to the utility that its legitimate concerns are 

being recognized and its risks acknowledged and compensated.  That is the respect in which the 

utility’s interests will be better aligned with those of customers, by eliminating the disincentive 

that otherwise might exist.21 

But Staff claims that is not the case because if the adder is permitted and the revenue 

requirement increased, rates will be higher than they otherwise would have been and each kWh 

of sales lost will cost the utility even more and the utility will still have the same disincentive to 

pursue efficiency.  Staff Init. Br. at 88.  This precise issue was addressed by Dr. Tierney’s 

surrebuttal testimony, where she showed plainly that this argument is based on an incomplete 

analysis of the effect of the adder.  By use of an example (Tierney Sur., ComEd Ex. 64.0, 6:122-

8:149), Dr. Tierney showed that even though Dr. Brightwell is technically correct that with the 

adder each kWh not sold would have a higher marginal effect on the utility’s revenues (relative 

to rates without the adder), still the adder serves to counteract the lost revenues.  Thus, as Dr. 

Tierney demonstrated: “Whatever the relationship between the amount ‘lost’ through efficiency 

and the amount recouped through the adder, it is unquestionable that the utility is better off with 

the adder and consumers are better off with successful implementation of the mandated energy 

efficiency targets since it will lead to lower energy bills (even when distribution rates are higher 

                                                 
21 Staff’s and AG’s professed concern over the Commission being grilled by the General Assembly why it 

supported an adder for a utility that then thumbs its nose at the efficiency goals (Staff Init. Br. at 89; AG Init. Brief 
at 97-98) is theoretical concern at war with reality.  It is wholly inconsistent with the way any real-life utility would 
conduct itself vis a vis its regulator, and wholly inconsistent with ComEd’s long-term interest in retaining proper and 
compensatory rates.  
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than they might otherwise be in the absence of the adder).  In this way, the overall conflict 

between the utility and the ratepayer is lessened.”  Tierney Sur., ComEd Ex. 64.0, 8:150-61. 

Likewise Staff claims that the adder will not increase customer support for efficiency, but 

will in fact erode that support as efficiency will be seen as adding to the customer’s bill.  Staff 

Init. Br. at 87-88.  That is incorrect, for reasons Dr. Tierney described (and quoted in the 

preceding paragraph).  Moreover, to the extent that any customer even notices the miniscule 

effect that the adder may have on his or her bill, the increased cost may simply provide that 

much more encouragement to adopt energy efficiency measures that will allow the customer to 

avoid the increased charges. 

Staff’s claim that the penalty provisions are insignificant (Staff Init. Br. at 91) in fact 

shows why the adder is supportive of energy efficiency, not detrimental to it.  The concern that 

Dr. Tierney voiced was that precisely because the performance penalty is so modest relative to 

the adverse financial effects the utility may experience through compliance with the targets, a 

coldly rational utility might decide simply to forego compliance, pay the penalty and retain the 

revenues it would have lost otherwise.  Thus, by removing a major part of the incentive to elect 

this course of action, the adder furthers the State’s goal – which is not collection of the penalty 

but attaining energy efficiency.   

The bottom line is that the State has enacted an aggressive program of energy efficiency 

with which ComEd is obligated to comply.  The program creates substantial lost revenue risks 

for ComEd.  The fact that sales may be forecast to increase does not eliminate this risk, it simply 

shows that revenues may increase at a lower rate than otherwise, and does not remove the risk 

that they will decrease.  In the long run, if the energy reduction goals mean anything, they mean 

that energy use must and will decrease.  The General Assembly provided for recovery of the 
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direct costs that will cause this reduced usage, but was silent on other ratemaking mechanisms 

available to the Commission to adopt in conjunction with the targets.  As many of the states with 

equally strong or comparable targets have recognized (Tierney Dir., ComEd Ex. 13.0, 10:187-

201, ComEd Exs. 13.2-13.5), sound ratemaking policy requires that the utility be compensated 

for the additional risks above and beyond the direct cost recovery.  As Dr. Tierney testified, the 

40 basis point adder is one way to accomplish this.  It is certainly not the only way, but it is the 

only way that has been presented in this proceeding.  The arguments in favor of it are clear and 

aligned with common sense.  The arguments against it are not.  The 40 basic point adder should 

be approved. 

VII. COST OF SERVICE AND ALLOCATION ISSUES 

A. Overview 

The determination of cost of service for each of ComEd’s customer classes is a zero-sum 

(i.e., revenue neutral) exercise for ComEd.  Alongi, Tr. 1/19/11, 2020-21.  Once the Commission 

determines ComEd’s revenue requirement, it then becomes an exercise as to how to allocate the 

recovery of the revenue requirement among the customer classes.  For ComEd, the goal is to 

allocate costs and design rates to recover its revenue requirement – no more, no less.  ComEd 

would gain nothing if it were to improperly allocate costs and design rates to unduly discriminate 

against a particular class of customers.   

Notwithstanding these facts, various intervening parties seek to paint ComEd as a bad 

actor when addressing cost of service, allocation and rate design issues (see, e.g., REACT Init. 

Br. at 1; AG Init. Br. at 104) or that the Company’s proposal is part of ComEd’s “overall agenda 

to shift shareholder risk to ratepayers.”  AG Init. Br. at 104.  Such claims are baseless.  While 
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making such claims, these parties attempt to mask their own efforts to shift the allocation of 

costs from their constituent customers to other customers.   

The Intervenors’ Initial Briefs reveal the ongoing battle between customer classes over 

cost allocation, while claiming that ComEd is at fault.  The evidentiary record demonstrates, 

however, that ComEd’s embedded cost of service study (“ECOSS”) reasonably allocates 

embedded distribution and customer costs among the retail delivery service classes.  ComEd Init. 

Br.at 102-130; ComEd Ex. 75.1.  The ECOSS is consistent with the Commission’s Rules for 

submitting a cost study (83 Ill. Admin. Code 285.5110) and Section 16-108(c) of the Act.  

Indeed, ComEd’s ECOSS is substantially similar to cost studies that the Commission has 

previously approved.  In addition, it incorporates a primary/secondary analysis to provide refined 

cost identification and allocation.  ComEd Ex. 16.5. 

Similarly, ComEd’s Preferred Exemplar ECOSS distinguishes between shared (primary 

and secondary voltage) facilities and secondary voltage facilities, provides for cost allocation to a 

primary voltage delivery class, and distinguishes primary voltage transformers.  Heintz Reb., 

ComEd Ex. 51.0, 3:58-61.  In the event that the Commission determines that the creation of a 

new primary voltage delivery class is appropriate and, therefore, rejects ComEd’s ECOSS 

presented in ComEd Ex. 75.1, the Commission should approve ComEd’s Preferred Exemplar 

ECOSS, as set forth in ComEd Ex. 75.2, and set rates based upon the Preferred Exemplar 

ECOSS.   

B. Potentially Uncontested Issues 

No additional issues were raised in other parties’ Initial Briefs.   
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C. Potentially Contested Issues 

1. Embedded Cost of Service Study Issues 

a. Class Definitions 

(i) Residential Classes 

ComEd currently has four residential delivery classes and is proposing to consolidate 

those classes into two by eliminating distinctions between customers with and without electric 

space heat.  Accordingly, within its ECOSS ComEd appropriately utilized two distinct 

noncoincident peaks (“NCPs”), one for each of its proposed residential delivery classes.  Alongi 

Sur., ComEd Ex. 73.0 2nd  Rev., 17:372-73.  ComEd’s proposal is addressed in Section VIII.C.2., 

of this Reply Brief.  AG/CUB witness Rubin, on the other hand, would have ComEd utilize a 

single NCP allocation factor for all residential customers.  Rubin Dir., AG/CUB Ex. 6.0, 10:197-

201.  As fully set forth in ComEd’s Initial Brief, the AG/CUB cost allocation proposal is 

unreasonable, inconsistent with the manner in which the Commission has historically allocated 

costs to the residential sector, as well as internally inconsistent with the AG’s position in 

ComEd’s 2005 rate case, and improperly shifts costs to non-residential customers.  ComEd Init. 

Br. at 104-06.  See also Alongi Rate Design Sur., ComEd Ex. 73.0 2nd Rev., 14:311-16.   Non-

residential Classes 

ComEd explained in its Initial Brief that its ECOSS separately identifies costs associated 

with its primary and secondary distribution systems while maintaining its current delivery class 

definitions for nonresidential customers.  ComEd Init. Br. at 106.  Thus, there is no need to 

create a new non-residential delivery class for primary customers.  Consistent with the 

Commission’s direction from its Rate Design Investigation Order (“RDI Order”), ComEd also 

presented the Preferred Exemplar ECOSS, which included an alternative primary/secondary 

analysis to incorporate an exemplar primary voltage delivery class in the nonresidential sector.  
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Docket No. 08-0532; ComEd Init. Br. at 106.  If the Commission determines that a delivery class 

differentiation based upon primary versus secondary voltage should be incorporated, ComEd 

urges the Commission to adopt its Preferred Exemplar ECOSS.  Alongi Rate Design Sur., 

ComEd Ex. 73.0 2nd Rev., 3:57-59.  The Commercial Group also endorses the Preferred 

Exemplar ECOSS in the event the Commission decides to establish a primary voltage delivery 

class.  CG Init. Br. at 5, 8, 9. 

IIEC argues that neither ComEd’s ECOSS nor Preferred Exemplar ECOSS is appropriate.  

IIEC Init. Br. at 42.  Instead, IIEC asserts that ComEd should retain its existing non-residential 

delivery classes, subject to creating primary and secondary subclasses for the existing Medium 

Load, Large Load, Very Large Load and Extra Large Load delivery classes.  Id.  For the reasons 

identified below, IIEC’s proposal should be rejected.   

b. Primary/Secondary Split 

(i) Appropriate Methodology/Compliance with Docket 
No. 08-0532  

ComEd’s primary/secondary analyses represent a thorough, reasoned effort to 

differentiate primary and secondary distribution system costs and allocate them consistently to 

classes of customers who respectively are responsible for the costs.  ComEd’s Initial Brief 

explains in detail how both its initial and supplemental primary/secondary analysis comply with 

the RDI Order’s directive to separate primary distribution costs from secondary distribution costs 

in its cost study.  ComEd Init. Br. at 107-110.   

ComEd’s primary/secondary analyses balance efforts to achieve appropriate cost 

allocation with the problem of becoming too granular in the review and allocation of costs.  It is 

ComEd’s position that the primary/secondary analysis presented in ComEd Ex. 16.5 is 

reasonable for use in the allocation of primary and secondary distribution costs.  However, in the 
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event that the Commission rejects the primary/secondary analysis presented in ComEd Ex. 16.5, 

ComEd seeks approval of its supplemental primary/secondary cost analysis presented in ComEd 

Ex. 49.4, which revises ComEd Ex. 21.5, for the allocation of primary and secondary distribution 

costs as compliant with each of the Commission’s directives in the RDI Order.  ComEd Init. Br. 

at 109.   

Various parties claim that ComEd’s initial primary/secondary analysis does not comply 

with the RDI Order.  See, e.g., IIEC Init. Br.at 44-45.  ComEd disagrees.  ComEd identified costs 

associated with its primary distribution system separately from costs associated with its 

secondary distribution system.  Alongi Dir., ComEd Ex. 16.0 3rd Rev., 31:578-81.  ComEd, 

however, recognized that it needed to identify specific customers receiving electric service at or 

above 4 kV.  RDI Order at 40.  As such, ComEd subsequently supplemented its presentation, 

introducing studies that use the definition of primary customers provided in the RDI Order to 

identify specific customers that would be considered primary customers and performing a 

supplemental primary/secondary analysis reflecting that definition.  Alongi Dir., ComEd Ex. 

16.0 3rd Rev., 31:571-76; Alongi Supp. Dir., ComEd Ex. 21.0 2nd Rev., 18:244-46.  REACT, 

while concluding that ComEd does not over-allocate secondary line costs to its largest 

customers, recommends that the Commission order ComEd to conduct a further study to 

determine the secondary costs that the Extra Large Load customer class causes.  REACT Init. Br. 

at 69-70.  

While it is ComEd’s position that the primary/secondary analysis presented in ComEd 

Ex. 16.5 is reasonable for use in the allocation of primary and secondary distribution costs, in the 

event that the Commission rejects the primary/secondary analysis presented in ComEd Ex. 16.5, 

ComEd seeks approval of its supplemental primary/secondary cost analysis presented in ComEd 



 

115 

Ex. 49.4, which is a revision to the primary/secondary analysis presented in ComEd Ex. 21.5, for 

the allocation of primary and secondary distribution costs as compliant with each of the 

Commission’s directives in the RDI Order.  As explained in Section VII.C.1.c herein, the further 

analysis REACT requests is not needed and should not be required. 

(ii) Functional Identification of Costs 

IIEC and REACT each propose to modify ComEd’s primary/secondary analysis (ComEd 

Ex. 49.4) that is used in the Preferred Exemplar ECOSS by requiring ComEd to further segment 

certain costs of the primary distribution system.  IIEC Init. Br. at 46-48; REACT Init. Br. at 24-

26.  Each proposal is flawed and should be rejected.  Staff agrees with ComEd that these 

proposals are unreasonable and should be rejected.  Staff Init. Br. at 96-97.; Lazare Reb., Staff 

Ex. 26.0, 17:382-89.   

Specifically, IIEC contends that certain facilities energized at primary voltages only 

service secondary customers.  IIEC Init. Br. at 46-48.  Hence, IIEC claims that the cost of such 

facilities should only be allocated to secondary customers.  Id.  ComEd demonstrated that IIEC’s 

claim is inappropriate, and that it is inequitable to other customers that do not use other parts of 

ComEd’s distribution system.  ComEd Init. Br. at 110-11.  ComEd further demonstrated that 

IIEC’s proposal is far more complex than IIEC claims if all customers are to be treated equitably.  

Id.  Staff also recognized that IIEC’s proposal is inequitable and “one-sided” and should be 

rejected.  Staff Init. Br. at 96-97.   

Meanwhile, REACT argues that ComEd failed to comply with the RDI Order related to 

the identification of distribution facilities for cost allocation purposes.  REACT Init. Br. at 59-61.  

Here, REACT mischaracterizes the RDI Order’s discussion of the primary/secondary issue.  Id.  

Indeed, the passage that REACT cites to applies only to a general conclusion regarding 

primary/secondary issues.  RDI Order at 40.  The RDI Order’s discussion of ComEd’s 
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primary/secondary analysis is entirely unrelated to REACT’s request for special treatment.  The 

RDI Order required ComEd to identify primary facilities and secondary facilities – on a non-

customer-specific basis – for purposes of a primary/secondary analysis and in order to 

differentiate primary and secondary costs.  RDI Order at 40.  Nowhere in RDI Order does the 

Commission direct ComEd to engage in a granular examination of the specific distribution 

facilities used to serve specific customers.  The Commission should reject REACT’s attempt to 

recast the RDI Order.  Furthermore, for the reasons set forth in Section VII.C.1.c of this Reply 

Brief, the Commission should again reject REACT’s request for special treatment.   

The Chicago Transit Authority (“CTA”) and the Northeast Illinois Regional Commuter 

Railroad Corporation (“Metra”) similarly seek further segmentation of ComEd’s primary 

distribution system, arguing that the costs of 4 kV facilities should not be allocated along with 

the costs of other components of ComEd’s primary distribution system to the Railroad Delivery 

Class.  CTA Init. Br. at 7-12; Metra Init. Br. at 7-10.  REACT makes a similar claim for the 

Extra Large Load Delivery Class.  REACT Init. Br. at 36-41.  Such claims fail to recognize that 

ComEd’s primary distribution system operates at voltages of 4 kV or higher, as the Commission 

recognized in its RDI Order.  RDI Order at 84, finding 4(a).  It is not appropriate to exclude all 

costs for 4 kV or 34 kV facilities from the Railroad class.  ComEd Init. Br. at 111; Alongi Rate 

Design Reb., ComEd Ex. 49.0 Rev., 29:651-30:682.  ComEd’s contract with CTA provides that 

ComEd shall provide electricity at 12 kV unless ComEd consents or elects a different voltage.  

CTA Ex. 1.02 at 6, Article 3.03. ComEd’s contract with Metra provides that ComEd shall 

provide electricity at 12 kV or 4 kV for Metra substations existing at the time of the contract or 

12 kV for additional substations unless parties mutually agree to a different voltage.  Metra Ex. 

1.01 at 8-10 Articles 3.01 through 3.03.  Moreover, any attempt to segment ComEd’s almost 3.8 
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million customers based on their usage of specific components of the primary distribution system 

would be costly, complicated and fraught with assumptions.  While one might find that any 

particular group or class of customers may make disproportionately small use of some 

components of the primary distribution system, it is equally plausible that those customers may 

make disproportionately large use of other components.  Id.  Thus, Staff recognizes that these 

attempts to further segment the distribution system are unnecessary and inappropriate.  Lazare 

Reb., Staff Ex. 26.0, 15:354-17:389.  Furthermore, ComEd demonstrated that the analyses 

proposed by IIEC, REACT, and CTA/Metra would “be many times more complex and 

controversial than the segmentation of ComEd’s distribution system into primary and secondary 

which ComEd has already performed,” and that “[p]erforming such a complex multi-dimensional 

analysis is simply not necessary or reasonable” or appropriate where “performing the one-sided 

analysis that these parties endorse is inequitable to other customer classes.”  Alongi Rate Design 

Sur. Ex. 73.0 2nd Rev. 21:461-22:481.  For the reasons set forth above and in ComEd’s Initial 

Brief, attempts to further segment ComEd’s distribution system should be rejected. 

(iii) Direct Observation of ComEd Facilities 

ComEd’s Initial Brief explained in detail why its definition of “direct observation” for 

purposes of conducting its primary/secondary analysis, as opposed to Staff’s proposal, is 

reasonable and should be approved.  ComEd Init. Br. at 111-13.  Staff’s Initial Brief offers no 

basis to reject ComEd’s direct observation approach.  Staff Init. Br. at 97-101.  Instead, it offers a 

series of concerns based on conjecture.  In fact, Staff cannot, and does not, refute ComEd’s 

evidence that its maps are detailed, provide an accurate representation of ComEd’s system, and 

are relied upon by ComEd personnel for their safety.  Moreover, Staff admits that that direct 

observation, as defined by Staff witness Lazare, does not guarantee useful information for 

determining the primary and secondary facilities and related costs.  Lazare Dir., Staff Ex. 10.0, 
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24:568-71.  Given the cost associated with Staff’s direct observation approach, and the absence 

of any discernable benefit, the Commission should find that ComEd’s method of conducting 

direct observations of its system in this proceeding is reasonable, and results in a fair allocation 

of primary and secondary costs.  ComEd Init. Br. at 111-13. 

(iv) Sampling 

The issue of whether ComEd’s sampling of its facilities for purposes of the 

primary/secondary analysis boils down to one question: what is the appropriate sample size?    

ComEd explained that its supplemental primary/secondary analysis responded to the 

Commission’s directives in the RDI Order – and Staff agrees.  ComEd Init. Br. at 113-14; Lazare 

Dir., Staff Ex. 10.0, 26:607-17.  Nonetheless, Staff believes that ComEd’s sample size is too 

small.  Staff Init. Br. at 102.  ComEd disagrees. 

A larger sample of information was unnecessary.  Alongi Rate Design Reb., ComEd Ex. 

49.0 Rev., 37:830-39:885.  ComEd presented information for all of its 6,400 circuits, which 

demonstrated that its sample circuits were representative of the majority of ComEd’s circuits 

which deliver electricity across both overhead and underground facilities in its primary 

distribution system.  ComEd Ex. 49.6.  Indeed, it was concluded that a larger sample of ComEd’s 

circuits would be an arbitrary and unnecessarily complicated undertaking.  ComEd Init. Br. p. 

114.  Meanwhile, Staff offers no explanation to support the cost associated with examining a 

larger sample, nor can it point to how the results of the primary/secondary analysis would be 

materially different using a larger sample.  Id.  For all of these reasons, the Commission should 

conclude that ComEd’s sampling technique complies with the Commission’s directive in the 

RDI Order, and that the sampling technique that ComEd used is reasonable. 
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(v) Review of Other Utilities Treatment of 
Primary/Secondary Issues 

ComEd fully explained the process that it undertook to review other utilities’ treatment of 

primary/secondary issues, consistent with requirement of the RDI Order.  ComEd Init. Br. at 

114-15.  Staff complains that while ComEd examined how other utilities distinguish primary and 

secondary systems, it did not provide information about how costs associated with these systems 

were allocated.  Staff Init. Br. at 103.  Based on this missing information, Staff suggests that this 

review must be “redone.”  Id.  Further, Staff claims that ComEd did not indicate whether the 

results of its review were incorporated into its primary/secondary analysis.  Id.  The record 

indicates otherwise. 

The evidence demonstrates that ComEd reasonably evaluated these issues.  ComEd 

evaluated the tariffs of 35 utilities and conducted telephone interviews with personnel from 

certain of these utilities to better understand how they address primary/secondary issues.  Alongi 

Rate Design Reb., ComEd Ex. 49.0 Rev., 40:901-906.  This review confirmed that ComEd’s 

basic approach to distinguish primary and secondary systems was similar to most of the utilities 

examined.  Id, 40:907-13.  ComEd also explained that despite significant efforts, it could not 

ascertain how these utilities allocated costs.  Id., 41:914-42:939.  Consequently, while ComEd’s 

primary system designation of facilities operating at voltages of 4 kV or higher (i.e., a bright 

line) was determined to be reasonable and in line with other utilities based on this review (Id., 

40:907-13), ComEd found that there was virtually no information available that would warrant a 

refinement to its primary/secondary analysis.  Id., 43:968-44:989.  While Staff complains about 

this fact, it cannot refute that ComEd took extensive efforts to examine cost allocation issues.  

Further, Staff offers neither a proposal as to how ComEd could reasonably obtain such 

information, nor any facts that would somehow require ComEd to modify its proposed cost 
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allocation based upon its existing primary/secondary analysis.  Rather, ComEd demonstrated that 

Staff’s proposals for more elaborate efforts to discover additional facts are neither practical nor 

likely to be productive.  Id., 39:886-44:989. 

The evidence demonstrates that, at this time, no additional analysis of other utilities’ 

methods is warranted.  Accordingly, the Commission should reject Staff’s claims on this issue, 

which call for ComEd to perform expanded sampling and surveying of other utilities to be 

submitted contemporaneously with the initial filing of ComEd’s next rate case.  Staff Init. Br. at 

102-03.   

(vi) Other Primary/Secondary Split issues 

See Section VII.C.1.b.i of this Reply Brief.   

c. Investigation of Assets Used To Serve Extra Large Load 
Customer Class 

REACT spends more than nine pages of its Initial Brief arguing for a point that the 

Commission has rejected repeatedly.  REACT Init. Br. at 31-41.  Specifically, REACT again 

requests special treatment for customers in the Extra Large Load Delivery Class, and a 

requirement that ComEd undertake a customer-specific examination of distribution facilities.  

While REACT offers a series of “new” claims to resurrect this oft-rejected request, ComEd has 

demonstrated that none of these claims have merit.  ComEd Init. Br. at 116-18.  The Commission 

has rejected this request in ComEd’s 2007 Rate Case (Commonwealth Edison Co., Docket No. 

07-0566 (Order, Sept. 9, 2008) at 210 (“2007 Rate Case Order”)), in its RDI proceeding, and in 

response to various REACT motions filed in this proceeding.  ComEd Init. Br. at 116-18.  Once 

again, the Commission should reject REACT’s request to have ComEd examine specific 

distribution facilities used to serve each of the members of the Extra Large Load Delivery Class 

for cost allocation purposes.  Further, ComEd requests that the Commission’s Order should 
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clearly indicate that future attempts to re-litigate this issue yet another time are neither welcome 

nor warranted. 

REACT cites to no specific legal requirement, Commission Order or Rule which supports 

its request for special treatment – because no such requirement exists.  Id.  Indeed, REACT fails 

to cite to even one jurisdiction where such an obligation has been imposed on a utility for cost 

allocation purposes.  Moreover, REACT’s request fails at its most fundamental level – 

identification of specific distribution facilities used to serve individual customers is not the way a 

cost study is performed, nor the basis upon which costs are allocated for purposes of rate design.  

Alongi Rate Design Reb., ComEd Ex. 49.0 Rev., 29:646-50.  This failing was clearly 

demonstrated during the RDI proceeding, when the Commission rejected REACT’s request to 

obtain customer-specific information based on a claim that such information would assist in 

evaluating a prior cost study.  Docket No. 08-0532, Denial of REACT’s Petition for 

Interlocutory Review (Aug. 25, 2009).  Commissioner Elliott clearly identified the flaw in 

REACT’s reasoning during the Commission’s discussion of REACT’s claim, stating: 

I think REACT’s requests have gotten a little far afield of what we were 
contemplating here; and it appears to me that they’re asking for sort of individual 
cost studies within a class, and I think that’s going a little far afield. … It may be 
information that is relevant to REACT; but I’m not sure from the Commission’s 
perspective, when we’re looking at customer class, cost of service, that it’s going 
to be particularly informative. 

Commission Minutes, Aug. 25, 2009, Tr. 15:10-16:19. No ECOSS, including ComEd’s, is 

conducted by identifying the facilities and compiling the costs to serve individual customers and 

then aggregating the costs to serve individual customers into class costs.  Alongi Rate Design 

Reb., ComEd Ex. 49.0 Rev., 29:646-50.  REACT offers no compelling reason to the contrary. 

REACT’s claim that ComEd can readily identify specific assets serving individual 

customers, and that such information will be useful in a cost study is equally flawed.  REACT 
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Init. Br. at 32-36.  First, the REACT witness making such claim has never principally been 

responsible for preparing an ECOSS or a marginal cost of service study, and he does not have 

knowledge of the Commission’s Rules related to the filing of an ECOSS under Part 285.5110.  

Terhune, Tr. 1/14/11, 1629-30, 1635-36.  In contrast, ComEd’s witnesses on cost allocation 

issues have a great deal of direct experience (Messrs. Alongi and Heintz).  ComEd Init. Br. at 

116-18.  Second, even assuming that the identification of specific assets were somehow relevant 

to the topic of cost allocation, REACT’s assertions about ComEd’s ability to identify “standard” 

and “required” facilities also were demonstrated to be wrong.  ComEd witness Alongi identified 

the errors in Mr. Terhune’s claim.  Alongi, Tr. 1/19/11, 2218-21.    

Finally, REACT represents only four members of the Extra Large Load Delivery Class, 

Alongi, Tr. 1/19/11, 2125-26, and there is no evidence that any other member of that class 

support REACT’s position.22    Moreover, no other party in this proceeding supports REACT’s 

request for special treatment.  Furthermore, REACT fails to explain why only 57 customers out 

of ComEd’s almost 3.8 million customers should be entitled to special treatment.  REACT’s 

proposal is contrary to the manner in which a cost of service study is conducted.  Simply put, 

there is no basis for requiring that ComEd undertake a costly analysis of the specific facilities 

used to serve either four or all 57 Extra Large Load Delivery Class customers, while ComEd’s 

millions of remaining customers are allocated costs consistent with long-standing cost allocation 

practices. 

                                                 
22 Notably, REACT’s witness on this issue could not even identify how many REACT members, or which 

REACT members, are members of the Extra Large Load Delivery Class.  Terhune, Tr. 1/14/11, 1623-24, 1626.  In 
this regard, REACT witness Terhune never spoke with any representative of an individual REACT member, but 
instead developed his testimony working only with REACT attorneys.  Terhune, Tr. 1/14/11, 1649-50.  
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ComEd’s ECOSS is prepared consistent with Part 285.5110 of Commission’ Rules 

concerning the presentation of an ECOSS in a rate case.  Alongi, Tr. 1/19/11, 2134.  Nothing 

within Part 285.5110, or in any other Commission Rule, establishes a requirement that a utility 

conduct a special investigation of the specific assets used to serve any particular customer class 

for the purposes of preparing a cost study.  Accordingly, the Commission should reject REACT’s 

proposal.   

d. NCP vs. CP 

ComEd’s ECOSSs allocated primary lines and substation costs using a coincident peak 

(“CP”) allocation method.  Alongi Dir., ComEd Ex. 16.0 3rd Rev., 29:543-44; Garcia Reb., 

ComEd Ex. 50.0, 5:108-6:133.  ComEd does not support use of the CP allocation method for 

these facilities, but used this allocator pursuant to the Commission’s RDI Order.  ComEd Init. 

Br. at 118. 

e. Allocation of Primary Lines and Substations 

See Section VII.C.1 of this Reply Brief.   

f. Functionalization of General and Intangible Plant 

See Section IV.C.3.e of this Reply Brief.   

g. Street Lighting 

ComEd maintains its position that the Commission reconsider its use of the Chicago 

Method which requires ComEd to exclude from its ECOSS all costs associated with service 

connections and certain secondary costs attributed to particular City street lights in the Dusk to 

Dawn Lighting Delivery Class.  This exclusion results in an inappropriate reallocation of costs to 

other customer classes.  ComEd Init. Br. at 119.  The City of Chicago supports the use of the 

Chicago Method as its dusk to dawn street lighting is a beneficiary of the cost reallocation.   
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In its testimony and Initial Brief, ComEd highlighted the defects of the Chicago Method 

and made certain recommendations to improve it if the Commission decides to retain this 

methodology.  Alongi Dir., ComEd Ex. 16.0 3rd Rev., 32:612-33:628 ; Alongi Rate Design Sur., 

ComEd Ex. 73.0 2nd Rev., 38:866-39:876; ComEd Init. Br. at 120-121. 

In its Initial Brief, the City of Chicago rehashes the same arguments set forth in the 

testimony of its witness Mr. Bodmer.  The City also presented even further changes to the 

Chicago Method in its Initial Brief in a final attempt to exclude even more costs from being 

allocated to the Dusk to Dawn Lighting Delivery Class.  City Init. Br. at 21-22.  One absurd 

change to the Chicago Method calculation was to lower the cost per foot for secondary wire to 

$1.78/ft. from the $3.05/ft. provided in Mr. Bodmer’s Direct Testimony even though the City 

recognizes that the $1.78/ft. figure includes costs for primary voltage wire which obviously 

should not be included in a calculation to allocate secondary wire costs.  Id.; City Ex. 1.0, 

57:1115.  None of the City of Chicago’s assertions are supported with factual evidence nor is the 

Chicago Method an equitable calculation for all customers that use secondary wire and require 

service connections and as such, should be rejected. 

h. Allocation of Illinois Electricity Distribution Tax 

The manner in which ComEd allocated costs associated with the Illinois Electricity 

Distribution Tax in its ECOSSs is appropriate and should be approved by the Commission.23  

ComEd Init. Br. at 121.  ComEd has properly based the allocation of the Illinois Electricity 

Distribution Tax on the basis of kWh delivered.  The basis for this allocation is straightforward – 

this tax is imposed upon ComEd on the basis of kilowatt-hours delivered.  ComEd Exs. 75.1, 

                                                 
23 As noted in Section VIII.4.C., some parties have consolidated their arguments to address both the 

allocation and collection of the Illinois Electricity Distribution Tax.  In this Section of its Reply Brief, ComEd will 
limit its discussion to the allocation of the Illinois Electricity Distribution Tax. 
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75.2, and 75.3; Alongi Dir., ComEd Ex. 16.0 3rd Rev., 18:392-394.  The symmetrical nature of 

the cost imposed and the nature of its allocation is reasonable.     

Staff witness Lazare agrees with ComEd’s proposed allocation of the Illinois Electricity 

Distribution Tax and, properly rejects the arguments raised by IIEC and REACT advocating 

alternative methodologies.  Staff Init. Br. at 141-44. 

IIEC, however, suggests that these tax costs should be allocated in a different manner.  

IIEC Init. Br. at 55-57; Stephens Dir., IIEC Ex. 2.0, 3:90-4:102, 25:584-26:599.  IIEC’s claim is 

inappropriate because it does not reflect the manner in which ComEd incurs the costs.  In 

particular, IIEC conveniently ignores the fact that the Illinois General Assembly, in 35 ILCS 

620/1a, PA. 90-561 (eff. 1-1-98), decided to change the way the distribution tax is determined in 

replacing a tax based on invested capital with a tax determined by kilowatt-hours delivered.  In 

essence, IIEC is asking that the Commission order ComEd to disregard current law.  IIEC’s 

proposal should be rejected.  REACT also argues that ComEd’s allocation methodology for the 

Illinois Electricity Distribution Tax be rejected.  REACT Init. Br. at 44-46.   

In its Initial Brief, the CTA has presented for the first time in this proceeding a novel 

argument addressing the allocation and collection of the Illinois Electricity Distribution Tax.  In 

presenting this new argument, the CTA claims that as a tax exempt organization it should not be 

responsible for its share of the Illinois Electricity Distribution Tax.  CTA Init. Br. at 13-14.  In 

the alternative, the CTA contends that if the tax is assessed against it, the allocation methodology 

proposed by the IIEC should be adopted.  Id. at 14. 

The arguments offered by the CTA are meritless.  Of course, the tax burden in question 

that is imposed on ComEd is not reduced by reason of the governmental or nonprofit nature of 

some of its customers.  In essence, the CTA advocates the Commission shift costs associated 
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with the Illinois Electricity Distribution Tax that should rightfully be borne by the CTA to 

ComEd’s other customers that, not surprisingly, include other tax exempt organizations.    

ComEd is subject to the Illinois Electricity Distribution Tax for distributing electricity to the 

CTA even if the CTA is exempted from paying state, municipal, or local taxes.  The CTA’s 

argument is as illogical as invoking its tax exempt status to shield it from its allocable share of 

ComEd’s income tax and real estate tax expenses.  The Commission should reject the CTA’s ill-

considered proposal in toto. 

i. Indirect Uncollectible Costs and Uncollectible Costs 

ComEd’s proposed allocation of uncollectible costs in its ECOSS is reasonable and 

should be adopted by the Commission.   

In the RDI Order, the Commission reaffirmed its decision in ComEd’s last rate case 

directing ComEd to allocate uncollectible debt expense costs uniformly across residential 

classes.  RDI Order at 80.  As noted in its testimony and Initial Brief, ComEd’s proposal in this 

proceeding complies with the Commission’s directive to allocate uncollectible costs.  Garcia 

Reb., ComEd Ex. 50.0, 8:180-84; ComEd Init. Br. at 121. 

The City of Chicago, in its testimony and post-trial pleadings failed to produce any 

evidence or study that identifies or defines what constitutes indirect uncollectible costs.  Id. at 

122.  Instead, the City of Chicago surmises that such costs must be greater than those calculated 

in the RDI Order due to the recent financial crises.  City Init. Br. at 23.  While this may or may 

not be true, it is not the type of evidence the Commission should rely on in making its ultimate 

decision on this issue.  ComEd has produced the only credible evidence regarding the allocation 

of uncollectible costs in this proceeding and, as such, ComEd’s proposed allocation of 

uncollectible costs should be adopted by the Commission. 
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j. Customer Care Cost Allocation 

The principal issue with regard to ComEd’s customer services costs in this case is still the 

question of whether the Commission should utilize the Switching Study – as supported by 

ComEd and Staff – or whether it should disregard the results of the Switching Study and instead 

turn to the Allocation Study – as supported by REACT.  The Commission should accept 

ComEd’s and Staff’s recommendation and adopt the Switching Study, the only study that 

accurately reflects cost causation.  Likewise, the Commission should reject REACT’s vigorous 

but inaccurate attempts to persuade the Commission to adopt the Allocation Study, because 

doing so would arbitrarily shift costs to supply that are truly driven by the provision of delivery 

services.   

In addition, two issues discussed in Staff and REACT’s reply briefs require clarification: 

(1) the monetary difference between the direct operating and maintenance (“O&M”) costs that 

ComEd analyzed and the direct and indirect costs (the “total cost to serve” as described by 

REACT); and (2) REACT’s “justifications” for certain adjustments to ComEd’s allocators.  If 

the Commission adopts the Allocation Study, which would be contrary to the recommendation of 

both Staff and ComEd, it should find that ComEd analyzed the correct pool of costs and reject 

REACT’s proposed adjustments to the Allocation Study. 

(i) Allocation Study vs. Switching Study 

In addition to its dismissal of the Switching Study because it is allegedly “speculative,” 

an argument that ComEd has already addressed in its Initial Brief,24 REACT now characterizes 

the Switching Study as inconsistent with the definition of delivery services set forth in the Public 

                                                 
24  REACT misrepresents both Mr. Donovan’s pre-filed and cross examination testimony when it states that 

“ComEd admitted the speculative nature of its Switching Study ... .”  Compare REACT Init. Br. at 52 with Donovan 
Sur., ComEd Ex. 72.0, 2:31-33; Tr. 1334-37. 
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Utilities Act.  REACT Init. Br. at 51.  It is REACT’s position, however, that is inconsistent with 

the Act, which states that delivery services “shall include, without limitation, standard metering 

and billing services.”  220 ILCS 5/16-102 (emphasis added).  By supporting the Allocation 

Study, REACT attempts to remove at least a portion of those billing services, among other items, 

from ComEd’s delivery services rates.  This is yet another reason the Commission should adopt 

the Switching Study. 

Moreover, REACT oversteps when it states that the Commission has made clear that the 

Allocation Study “is preferable and more likely to result in accurate cost allocation.”  REACT 

Init. Br. at 16.  The Commission directed ComEd to file both the Switching Study and the 

Allocation Study in this proceeding in order to “give the Commission the opportunity to review 

and compare both methodologies and reach a decision based on all the relevant information.  If 

more costs are allocated to supply, then Rider PE or Rate BESH should also be modified.”  

Commonwealth Edison Co., ICC Docket No. 08-0532, Final Order (April 21, 2010) at 69 

(emphasis added).  See also ComEd Init. Br. at 157 (discussing PORCB and the need for a 

different cost recovery method).  After viewing all the information in this proceeding, it is clear 

that the Switching Study is superior, and no additional costs need be allocated to supply. 

(ii) Direct Operation and Maintenance (O&M) Costs vs. 
Total Costs 

As ComEd stated in its Initial Brief, if the Commission agrees with both ComEd and 

Staff and finds that the Switching Study presents a more accurate picture of cost causation than 

the Allocation Study, the question whether to analyze direct O&M costs or “total costs” is 

immaterial because the answer has no real impact on the results of the Switching Study.  In any 

event, there has been some confusion in the testimony and briefing about the difference between 

the costs ComEd reviewed for purposes of the customer service studies and the “total costs” as 



 

129 

described by REACT.  To clarify:  all parties agree that ComEd’s detailed analysis of direct 

O&M costs only different from REACT’s analysis of customer services costs by $141.9 million.  

Rukosuev Reb., Staff Ex. 28.0, 8:192-9:210; Donovan Reb, ComEd Ex. 48.0, 3:47-4:69; 

Donovan, Tr. 1331-33.  But see Staff Init. Br. at 113 (citing REACT’s incorrect $144.1 million 

figure) and REACT Init. Br. at 55 (citing figures before Metering Services and Advertising are 

removed).  ComEd and Staff also agree that the Commission has not previously indicated which 

pool of costs should be included in ComEd’s analyses.  Rukosuev Reb., Staff Exhibit 28.0, 

6:144-48; ComEd Init. Br. at 126.  Contra REACT Init. Br. at 48, 56 (claiming the Commission 

has already indicated “total costs” should be analyzed). 

(iii) Adjustment of Allocation Study Allocators 

Staff agrees with ComEd that Mr. Merola’s proposed adjustments are unsupported and 

arbitrary, and have previously been rejected by the Commission.  Rukosuev Reb., Staff Ex. 28.0, 

14:324-16:379.  Both ComEd and Staff therefore recommend that the Commission reject Mr. 

Merola’s proposed adjustments to ComEd’s allocation factors.  And as stated in ComEd’s Initial 

Brief, if the Commission adopts the Switching Study, it will be unnecessary to address this issue.   

Nevertheless, ComEd will address several inaccuracies in REACT’s Initial Brief 

regarding Mr. Merola’s adjustments to ComEd’s allocators.  First, REACT justifies the 

“approximate” nature of Mr. Merola’s allocators by stating that they were based on “a lack of 

complete information from ComEd.”  REACT Init. Br. at 57.  REACT, however, did not raise 

any discovery disputes with regard to customer service issues.  This justification is meritless. 

Second, REACT urges use of its adjusted allocators, “estimates that, in Mr. Merola’s 

expert opinion, accurately approximate ComEd’s operational reality.”  REACT Init. Br. at 57 

(emphasis added).  Yet REACT does not adequately support what is in essence a contention that 

Mr. Merola is more familiar with the operational realities of ComEd’s business than the ComEd 



 

130 

managers actually responsible for the day-to-day operation of each of the departments involved.  

See Donovan Sur., ComEd Ex. 72.0, 2:35-3:48.  Nor does REACT square its support for Mr. 

Merola’s estimates and approximations with its dismissal of ComEd’s Switching Study as 

“speculative.”  REACT Init. Br. at 52-53. 

Third, REACT asserts that if the Commission chooses “total costs” as the pool of costs to 

analyze, it must also choose the Allocation Study as modified by Mr. Merola.  REACT Init. Br. 

at 58.  This argument is utterly illogical.  The question of the scope of the costs to be analyzed is 

unrelated to the Commission’s basic decisions with regard to customer services: the Commission 

is free to select the Switching Study as supported by Staff and ComEd (or the Allocation Study 

as presented by ComEd) even if it were inclined to conclude that the customer care costs at issue 

are properly measured looking to “total costs” and not just direct O&M costs.   

k. Other Docket No. 08-0532 Compliance Issues  

Based upon the statements in ComEd’s and Staff’s Initial Briefs, no issues remain. 

l. Other Issues 

(i) Utilization of Railroad Facilities 

As noted in ComEd’s Initial Brief, based on a study ordered by the Commission in 

ComEd’s 2007 Rate Case, it was determined that flows through railroad-owned equipment to 

other ComEd customers do occur.  However, the study did not show that the flows were 

necessary to serving other customers under normal conditions or that restoration from power 

outages requires the railroad facilities.  ComEd. Init. Br. at 110-12.  In order to address this issue, 

ComEd proposed a cost allocation adjustment of $452,000 from the Railroad Delivery Class to 

the other classes.  Id. at 112.  The cost allocation adjustment proposed by ComEd is reasonable 

and should be approved by the Commission. 
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In their Initial Briefs, Staff, Metra and the CTA all agree with ComEd’s proposal to make 

a cost allocation adjustment in the ECOSS.  See Staff Init. Br. at 139-41; Metra Init. Br. at 14-21; 

CTA Init. Br. at 21-26.  However, while the CTA agrees for purpose of this proceeding with the 

cost allocation adjustment amount proposed by ComEd, Metra and Staff disagree. 

Metra argues the credit should be either 50% or 100% of the cost of replacement facilities 

under the premise that ComEd has been enjoying the use of railroad facilities for more than forty 

years and that when ComEd anticipates generating a benefit, ComEd proposes to keep 50% of 

the benefit.  Metra Init. Br. at 17-18.  Metra has produced no quantifiable evidence to support its 

claim for either a 50% or 100% credit.  ComEd estimated a usage ratio to determine the shared 

costs, which arguably favors the railroads and ComEd’s methodology was endorsed by Staff and 

the CTA.  Metra’s recommendation should be rejected.  

Finally, although Staff made a recommendation that the Commission order ComEd, the 

CTA and Metra to reconfigure the traction power substations, all affected parties, while not 

opposing Staff suggestion as a long term goal, rejected the elements of the proposal setting a 

deadline for such modifications or that they be mandatory.  Born Sur., ComEd Ex. 67.0, 3:65-

4:81; CTA Init. Br. at 22-24; Metra Init. Br. at 18-21.  Staff’s proposal should be rejected. 

  (ii) Recovery of AMI Costs  

In their respective Initial Briefs, CTA and Metra continue to argue that ComEd should 

not be permitted to allocate $1,212 of its AMI Pilot Program Costs to the Railroad Delivery 

Class.  CTA Init. Br. at 15-16; Metra Init. Br. at 10-12.  While ComEd believes the proposed cost 

allocation is proper, this is ultimately a policy question for the Commission to address. 

D. Rate Moderation 

See Section VIII.C.3.a. of this Reply Brief. 
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VIII. RATE DESIGN 

A. Overview 

ComEd’s proposed rate design properly allows for the recovery of its revenue 

requirement pursuant to a reasonable allocation of costs.  Staff and Intervenors take issue with 

certain aspects of ComEd’s proposed rate design, which are addressed in turn in this section.  

ComEd has demonstrated that its proposed rate design is reasonable and should be adopted.  

ComEd Init. Br. at 130-157. 

B. Potentially Uncontested Issues 

1. High Voltage Rate Design Simplification 

No party objected to ComEd’s proposal to simplify rate design for the High Voltage 

Delivery Class.  ComEd Init. Br. at 132; IIEC Init. Br. at 62; DOE Init. Br. at 5. 

2. Rate MSPS  

Based upon the statements in ComEd’s and Staff’s Initial Briefs, no issues remain.  

ComEd Init. Br. at 132-33; Staff Init. Br. at 116. 

3. General Terms and Conditions 

a. New Customers with load that includes motors equal or 
greater than five horsepower 

Based upon the statements in ComEd’s and Staff’s Initial Briefs, no issues remain.  

ComEd Init. Br. at 133: Staff Init. Br. at 117. 

4. Miscellaneous Charges and Fees  

Based upon the statements in ComEd’s and Staff’s Initial Briefs, no issues remain. 

ComEd Init. Br. at 134-35; Staff Init. Br. at 117-22. 



 

133 

5. Meter Lease Charges 

Based upon the statements in ComEd’s and Staff’s Initial Briefs, no issues remain. 

ComEd Init. Br. at 135; Staff Init. Br. at 117-22. 

6. Residential Real Time Pricing Program Costs 

Based upon the statements in ComEd’s and Staff’s Initial Briefs, no issues remain. 

ComEd Init. Br. at 135-36; Staff Init. Br. at 117-22. 

7. Standard Meter Allowances 

Based upon the statements in ComEd’s and Staff’s Initial Briefs, no issues remain. 

ComEd Init. Br. at 136; Staff Init. Br. at 117-22. 

C. Potentially Contested Issues 

1. SFV 

a. ComEd’s Proposal 

Staff and various Intervenors offer several arguments in opposition to ComEd’s Straight 

Fixed Variable (“SFV”) proposal, including that SFV discourages energy efficiency, that it 

inappropriately shifts costs to residential customers, and that it places an excessive burden on 

low use customers.  The Commission should reject these arguments as without merit.  As 

explained below and in its Initial Brief, ComEd’s SFV proposal more closely reflects the correct 

recovery of fixed and variable costs.  Accordingly, the Commission should approve ComEd’s 

SFV proposal. 

(i) The SFV Proposal Sends Accurate Price Signals 
Necessary for Energy Efficiency 

Staff and Intervenors make various arguments that ComEd’s SFV proposal does not 

promote energy efficiency.  Staff Init. Br. at 122-25; AG Init. Br. at 113-17; CUB Init. Br. at 72-

74; ELPC Init. Br. at 14-19; NRDC Init. Br. at 3-6.  These arguments are without merit and 
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should be rejected.  When evaluating ComEd’s SFV proposal, the Commission should consider 

several points.  First, it is important to send correct price signals to customers.  Over 97% of total 

delivery costs are related to costs that are fixed in nature.  Hemphill Rate Design Reb., ComEd 

Ex. 46.1.  Thus, the recovery of fixed costs through the application of volumetric charges sends 

inaccurate price signals to customers.  As ComEd witness Hemphill testified, “[d]elivery pricing 

has an impact on the supply choices, especially with respect to load factor and load shape.  To 

the customer choosing how and when to use energy, faulty delivery prices can make sub-optimal 

choices appear more preferable.  This can result in a change in customer usage patterns that can 

result in an unfair shifting of costs to other customers.”  Hemphill Dir., ComEd Ex. 14.0 Rev., 

5:100-4. 

Dr. Hemphill adds that this is particularly problematic in a world where smart grid and 

advanced metering allows customers greater granularity in their energy consumption choices.  

Id., 5:110-12.  Given the Commission’s own efforts to promote competitive markets through the 

Office of Retail Market Development, as well as the implementation of policies on PORCB and 

other areas, the Commission should ensure that utility distribution rates promote a competitively 

neutral market.  When customers respond to rates that do not accurately reflect cost causation, 

inefficiency results, and society suffers.  Id., 6:114-15. 

In this light, references by the AG (AG Init. Brief at 114-15) to economic treatises 

regarding marginal cost pricing from the 1940s and 1950s are completely inapt.  Aside from the 

fact that ComEd is not proposing marginal cost pricing as discussed below, none of these papers 

envisioned a world where supply markets were competitive.  More modern economic analyses, 
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including ones authored by Dr. Hemphill, explain the necessity of reforming distribution rates to 

incorporate SFV or similar mechanisms to reflect more accurately the actual cost causation.25  

Second, ComEd is employing gradualism in its proposal as, over a three-year period, the 

use of volumetric charges is being reduced for the recovery of 40%, then 30%, and finally 20% 

of its overall delivery service costs.  ComEd’s proposal addresses concerns about the shifting of 

costs among residential customers by a gradual implementation of SFV over several years.  Even 

after the transition, the recovery of ComEd’s delivery service costs through volumetric charges is 

not being eliminated.   

Third, several parties express concern that SFV rates will discourage customer adoption 

of energy efficiency measures.  However, this argument ignores the fact that, as a percentage of a 

typical customer’s total bill for all electric services, the portion that will be subject to SFV is 

significantly less than the amount recovered through volumetric charges.  Most costs on a 

customer’s bill will still be recovered volumetrically because electric supply service is still 

priced volumetrically.  Hemphill Rate Design Reb., ComEd Ex. 46.0, 12:282-13:300.   

This argument also ignores the disincentive that volumetric distribution rates have on a 

utility’s promotion of energy efficiency.  As Dr. Hemphill testified, “[a] non-SFV design makes 

a utility’s ability to recover its fixed costs – costs that the utility incurs regardless of use and 

demand – dependent upon maintaining customer demand and/or use at test year levels.  This is 

because with rates that misallocate fixed costs, like ComEd now has, efficiency and demand 

management programs generally reduce utility revenues far more than they reduce utility costs.”  

Hemphill Dir., ComEd Ex. 14.0 Rev., 18:363-67.  With volumetric pricing, Staff witness Boggs 

                                                 
25 See, e.g., Kirsch. L., and Hemphill,, Ross, Redesigning Distribution Tariffs For Restructured Electric 

Power Markets, Prepared for the Edison Electric Institute, Washington, DC, April 2000. 
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even acknowledged that “a larger customer charge and lower volumetric charge reduces the 

utilities profit from increased sales, reducing the utility disincentive to promote energy 

efficiency.”  Boggs Reb., Staff Ex. 13.0, 19:369-71.  Thus, by reducing the volumetric delivery 

charge, a utility would be more likely to promote energy efficiency and reduced electricity usage 

because revenues are less sensitive to increases or decreases in electricity usage.  Hemphill Rate 

Design Reb., ComEd Ex. 46.0, 12:273-275.   

Finally, the Commission has spoken with respect to the impact of SFV on energy 

efficiency.  In particular, the Commission stated that  

The Commission is not convinced that an SFV rate design reduces the incentive 
to conserve natural gas. These costs are in fact fixed costs, cannot be conserved, 
and result in an under-recovery of fixed costs for the utility during periods of 
milder than average weather and an over-recovery of fixed costs for the utility 
during periods of colder than average weather. We conclude there is no 
disincentive a consumer may have by a move toward recovering fixed costs 
through fixed charges, as opposed to recovery on a volumetric basis. We further 
conclude that a Rate 1 design that more accurately reflects a consumer‘s actual 
costs does not impede conservation. 

Northern Illinois Gas Co. d/b/a Nicor Gas Co., Docket No. 08-0363, Order (Mar. 25, 2009), at 

92.  The Commission made similar statements when it directed the Ameren Illinois Companies 

to increase its monthly customer charge for certain classes “to recover more of its fixed delivery 

services costs.”  Central Illinois Light Co., et al., ICC Docket Nos. 07-0585 (consol.) (Order, 

Sept. 24, 2008) at 237, aff’d sub nom. People v. Ill. Commerce Comm’n, Case No. 4-08-0895 

(Ill. App. Ct, 4th Dist., Nov. 13, 2009) (affirming the Commission’s decision adopting 80% fixed 

charge decoupling alternative). 

While Mr. Boggs is correct that there are differences in customer usage patterns between 

natural gas and electricity (Boggs Reb., Staff Ex. 29.0, 10:203-10), no party has explained why 

this difference should result in different delivery pricing policies.  To the contrary, Dr. Hemphill 

testifies that the fact that electricity demand peaks in the summer, when it is used for cooling, 
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while natural gas demand peaks in the winter, when it is used for heating, illustrates how similar 

the industries are with respect to cost structures.  Because electric and natural gas distribution 

utilities must have the capacity in place to serve peak loads whenever they occur, it is logical to 

apply consistent pricing policies for both industries because they have similar underlying cost 

structures.  Hemphill Rate Design Sur., ComEd Ex. 71.0, 3:52-63.   

Further, Staff’s argument that the SFV proposal fails to account for costs associated with 

the provision of electricity (Staff Init. Br. at 124-125) is misplaced.  ComEd does not produce 

electricity, and the costs under consideration in this proceeding are associated with the delivery 

of electricity and not the production or supply of electricity.  Supply-related costs are 

appropriately recovered through supply charges which are already volumetric in nature.  

Hemphill Rate Design Reb., ComEd Ex. 46.0, 13:309-315. 

(ii) SFV Does Not Unjustly Shift Costs or Burden Low Use 
Customers 

Several parties also argue that the SFV proposal unjustly shifts costs to residential 

customers and places an undue burden on low use customers.  AG Init. Br. at 117-29; CUB Init. 

Br. at 74-76; City Init. Br. at 25-33; AARP Init. Br. at 9.  These arguments are flawed and must 

be rejected.  First, the consideration of a customer’s usage in a vacuum is an incomplete analysis.  

The majority of ComEd’s delivery service costs are based not upon the amount of electricity 

used (kWh) but rather upon the maximum rate at which electricity is used (kW).  Hemphill Rate 

Design Reb., ComEd Ex. 46.0, 14:331-33.  The Commission acknowledged this in the 2007 Rate 

Case Order, when it stated that “[t]he record shows that distribution facilities must be planned 

and built to meet customers’ maximum loads, regardless of when those may occur.”  2007 Rate 

Case Order at 217.  In his rebuttal testimony, Dr. Hemphill provided two instructional examples.  

First, he considered two customers using electricity in the summer.  One customer, using the 
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electricity every day for air conditioning, might be using 1,000 kWh.  The other customer, trying 

to be more energy efficient, might refrain from using air conditioning for the first three days of a 

four day heat wave and might be using only 500 kWh in the month.  While their kilowatt-hour 

usage is different, Dr. Hemphill noted that the delivery service facilities ComEd must have in 

place for both customers could very well be identical, and therefore, the customers should be 

responsible for equal shares of ComEd’s fixed delivery costs.  Hemphill Rate Design Reb., 

ComEd Ex. 46.0, 14:337-15:344. 

Dr. Hemphill then considered two customers that use identical amounts of electricity in 

the month, for example, 1,000 kWh. While using the same number of kilowatt-hours, they may 

not be responsible for equal shares of ComEd’s fixed costs because one might spread her usage 

out over the course of the month, while the other uses her electricity predominantly during peak 

periods.  While their maximum usage at any given time is different, ComEd still has to have 

sufficient capability to deliver electricity to both during at peak periods.  Id., 15:345-350. 

Dr. Hemphill concluded that these examples show that it is quite possible for two 

customers to use different amounts of kilowatt-hours but be responsible for equal shares of fixed 

costs.  Thus, regardless of load shape, ComEd must consider the maximum rate at which the 

electricity is used, not just the quantity of electricity used.  Further, it is not appropriate for 

ComEd to assign cost responsibility or recover its costs for its delivery service facilities based 

simply on electricity usage.  Id., 15:351-356.  There is no evidence demonstrating that delivery 

costs for customers using smaller amounts of electricity are necessarily lower than the delivery 

costs for customers using larger amounts of electricity.  Hemphill Rate Design Sur., ComEd Ex. 

71.0, 6:116-120.  Further, ComEd’s SFV proposal makes an appropriate distinction between 

single family residential customers and multi-family customers.  This distinction is appropriate 
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because, in general, the maximum rate at which multi-family customers use electricity is less 

than the maximum rate at which single family customers use electricity. 

The AG’s claim that ComEd’s proposal shifts recovery of demand-related costs away 

from customers who use the most electricity and onto lower use customers must also be rejected. 

AG Init. Br. at 119.   This argument is based upon AG witness Rubin’s testimony alleging that 

ComEd customers with greater usage have greater peak demand.  However, Mr. Rubin’s sample 

compared customers whose energy usage is between the 90th and 100th percentile to customers 

whose usage is within the 10th percentile.  Because he compares customers from the lowest and 

highest boundaries of ComEd customers, there will be a divergence.  Hemphill Rate Design Sur., 

ComEd Ex. 71.0, 6:132-7:138.  The majority of ComEd’s single family customers have annual 

electricity usages that are well within the outlying levels that Mr. Rubin uses for his analysis.  

Id., 7:138-142; Alongi Dir., ComEd Ex. 16.0 3rd Rev., 26:471-Table D8 and 26:485-Table D9.   

Second, a low use customer does not equate to a low income customer.  Reducing fixed 

customer charges while increasing usage charges in an effort to affect social policy goals is not a 

reasonable objective of rate design for an entire class of residential customers.  Hemphill Rate 

Design Reb., ComEd 46.0, 19:434-436.  In the 2007 Rate Case, the Commission recognized the 

limitations in its ability to effectuate social policy through rate design.  In the 2007 Rate Case, in 

rejecting the City’s proposal in the 2007 Rate Case to reduce the monthly customer charge to $3 

for low use single family and multifamily customers to ease the burden on low income 

customers, the Commission correctly recognized the shortcomings of the City’s proposal, 

concluding that the “record … does not demonstrate that low-income customers are necessarily 

low-usage customers, or vice versa” and that “[t]here are other means in place that more 

precisely target the policy issue that the City seeks to address here.”  2007 Rate Case Order at 



 

140 

212.  No party has provided evidence to rebut the conclusion of the Commission in the 2007 

Rate Case Order.  In fact, City witness Bodmer continues to equate low use with low income 

customers wholly without support, simply because it “seems obvious.”  City Ex. 1.0, 36:696-98.   

(iii) The SFV Proposal is Not Short Term Marginal Cost 
Recovery 

The AG and City assert that ComEd’s SFV proposal is actually an attempt to recover 

short term marginal costs.  AG Init. Br. at 113-17; City Init. Br. at 31.  This argument is a red 

herring and should be rejected.  ComEd is proposing to set the delivery service rates for all its 

customers to recover its embedded costs.  In fact, ComEd is attempting to use its non-volumetric 

charges to recover 80% of its embedded total costs; under ComEd’s proposal, its volumetric 

rates will continue to recover a portion of its embedded fixed costs and all of its embedded 

variable costs.  There is a significant difference that all economists should recognize between 

average embedded variable costs and marginal costs, let alone short-run marginal costs.   

Hemphill Rate Design Reb., ComEd Ex. 46.0, 21:470-76.  Further, as Dr. Hemphill testifies, 

“[t]he notion that average variable embedded costs are equivalent to short-run marginal costs, or 

that average fixed embedded costs are equivalent to long run marginal costs is spurious and 

contrary to any economics text book.”  Hemphill Rate Design Sur., ComEd Ex. 71.0, 8:163-165.   

(iv) Staff Proposal to Limit SFV to 60% Recovery If 
Commission Adopts SFV 

Staff states that if the Commission adopts an SFV rate design, Staff would recommend a 

more conservative approach.  Staff Init. Br. at 127.  In particular, Staff would recommend that 

ComEd be limited to “60% recovery of fixed costs through customer charges in this rate case.”  

Staff states that this approach would allow ComEd, Staff and Intervenors to review and analyze 

the impacts of the SFV rate design and the Commission would be free to further revise SFV in 

future rate cases.  Certainly, some movement towards the proper rate design is preferred over 
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none.  However, the evidence supporting the ComEd proposal for a gradual transition to an 80-

20 recovery is compelling.  The Commission also used an 80-20 SFV approach in Central 

Illinois Light Co., et al., ICC Docket Nos. 07-0585 (consol.) (Order, Sept. 24, 2008), at 237, 

which was affirmed by the Illinois Appellate Court.  People v. Ill. Commerce Comm’n, Case No. 

4-08-0895 (Ill. App. Ct., 4th Dist., Nov. 13, 2009) (affirming the Commission’s decision adopting 

80% fixed charge decoupling alternative).  The same approach was adopted by the Commission 

in Northern Illinois Gas Co. d/b/a Nicor Gas Co., Docket No. 08-0363, (Order, Mar. 25, 2009), 

at 71.  Staff has not offered a compelling reason why this case should be any different from 

previous Commission decisions.   

(v) Conclusion 

The Commission should approve ComEd’s SFV proposal, which gradually moves to an 

80% SFV because this rate design more closely reflects the correct division between fixed and 

variable costs. 

b. Decoupling (NRDC Proposal) 

ComEd’s position is set forth in its Initial Brief. ComEd Init. Br. at 139-40. 

2. Class Definitions 

a. Residential Rate Design – Consolidation of Classes 

ComEd has proposed to reduce the number of residential delivery classes from four to 

two.  ComEd Init. Br., at140-42; Alongi Dir., ComEd Ex. 16.0 3rd Rev., 16:345-17:372.  As 

previously noted in Section VII. C. 1. a. i. of this Reply Brief, this change is reflective of the fact 

that the cost of delivering electricity is not affected in any way by whether the electricity is used 

for space heating or anything else.  Id. Staff agrees that the consolidation of the residential rate 
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classes is reasonable. Staff Init. Br.at 128-31.  Accordingly the Commission should find that 

ComEd’s proposal is reasonable and should be adopted. 

ComEd demonstrated that designing electric delivery service rates based on the end-use 

of electricity by customers - such as for space heat - is inappropriate, because it requires ComEd 

to, among other things, police the use of electricity within customers’ homes (or businesses, as 

the case may be) for billing purposes.  Alongi Dir., ComEd Ex. 16.0 3rd Rev., 17:359-63.  

Further, ComEd’s consolidation proposal is consistent with steps that the Commission has 

already taken to eliminate the distinction between residential customers with electric space heat 

and those without electric space heat.  ComEd Init. Br. at 140-42.    

AG/CUB argues to preserve the current four residential delivery classes “because of 

significant differences in the usage characteristics and the cost of serving each type of customer.”  

Rubin Dir., AG/CUB Ex. 6.0, 3:55-58, 42:854-56.  As noted in Section VII. C. 1. a. i. of this 

Reply Brief, the AG/CUB’s claim conflicts with positions that the AG presented in ComEd’s 

2005 rate case, wherein AG argued that the cost of providing distribution service to residential 

customers did not dramatically vary due to usage.  See, e.g., Docket No. 05-0597, Order (July 26, 

2006) at 180 (“the cost to install and maintain the distribution system is not dramatically 

different for a heating or non-heating customer, and that cost does not vary significantly with the 

annual number of KWh the customer purchases.”).  In fact, the AG’s prior contention from 

ComEd’s 2005 rate case is correct.  Consequently, residential customers’ delivery rates should 

be based upon the cost of providing delivery service, not how a customer uses electricity after it 

is delivered.   

In addition, with ComEd’s SFV rate design proposal, there is a significant reduction in 

the revenue obtained through the application of the volumetric per kWh Distribution Facilities 



 

143 

Charges (“DFC”).  For example, currently, the DFC for a residential customer with electric space 

heat is 2.023 ¢/kWh, and on average 68% to 80% of the revenue recovered from residential 

electric space heat customers is recovered through this volumetric charge.  Alongi Dir. ComEd 

Ex. 16.0 3rd Rev, 11:238, Hemphill Dir. ComEd Ex. 14.0 Rev. 11:231.  As the proposed SFV 

rates are phased in, with increasing portions of the revenue being recovered through the fixed 

customer charge, the volumetric charges, the DFC plus the IEDT, drop from 1.785 ¢/kWh at the 

60/40 step to 1.340 ¢/kWh at the 70/30 step to $0.890 ¢/kWh at the 80/20 step for single family 

customers (1.892 ¢/kWh at 60/40 to 1.422 ¢/kWh at 70/30 to 0.950 ¢/kWh at 80/20 for multi-

family customers).  This reduction in the volumetric charges to under a penny per kWh 

eliminates any meaningful distinctions between volumetric distribution rates for customers with 

and without electric space heat, thereby obviating any rationale for maintaining delivery classes 

for customers with electric space heat.  Alongi Dir. ComEd Ex. 16.0 3rd Rev., 17:368-372, 

ComEd Ex. 73.1.   

For these reasons, and those set forth in ComEd’s Initial Brief, AG/CUB’s and the City’s 

objections to ComEd’s proposed consolidation of the residential delivery classes should be 

rejected. 

b. New Primary Voltage Delivery Class vs. Primary Subclass 
Charges 

ComEd’s proposed nonresidential delivery classes account for voltage differences in that 

they include a delivery class for customer premises at which electricity is delivered at or above 

69 kV.  ComEd Ex. 16.22 Rev., 3rd Revised Sheet No. 64.  ComEd’s Initial Brief provides the 

explanation as to why this proposal is reasonable and should be adopted.  ComEd Init. Br. at 

142-44.  Moreover, to the extent that ComEd’s current and proposed rates do not have distinct 

distribution charges for service provided at primary voltage versus secondary voltage, ComEd’s 
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proposal is consistent with the current rate design in existence in the Ameren tariffs that were 

recently approved by the Commission.  See, e.g., Stephens, Tr. 1/12/11, 942-45; Alongi, Tr. 

1/19/11, 2115, 2118. 

While ComEd’s current rate design already provides a distinction in charges by voltage 

(i.e., for the High Voltage Delivery Class), in response to the Commission’s direction in the RDI 

Order that required “ComEd to develop and provide in its next rate case…consideration of 

redefining rate classes on the basis of voltage or equipment usage to better reflect the cost of 

service.”  RDI Order at 40.  ComEd, therefore, submitted an exemplar rate design (“Preferred 

Exemplar Rate Design”) to provide for consideration of the institution of a Primary Voltage 

Delivery Class.  ComEd Ex. 21.1.  The Preferred Exemplar Rate Design was subsequently 

revised and submitted as ComEd Ex. 73.2.  As revised, among other changes, the Preferred 

Exemplar Rate Design includes two subclasses in the new exemplar Primary Voltage Delivery 

Class that are designed to allow continuation of the 4-step movement to cost-based rates for 

customers that would move from the Extra Large Load Delivery Class (i.e., customers with 

demands in excess of 10,000 kW) to the new exemplar Primary Voltage Delivery Class if the 

Commission determines that a new Primary Voltage Delivery Class is appropriate.  Alongi Rate 

Design Reb., ComEd Ex. 49.0 Rev., 5:120-6:140.  Should the Commission direct ComEd to 

institute a Primary Voltage Delivery Class, then ComEd’s Preferred Exemplar Rate Design set 

forth in ComEd Ex. 73.2 should be adopted.  Alongi Rate Design Sur., ComEd Ex. 73.0 2nd Rev., 

5:113-117.   

Responses to ComEd’s non-residential rate design proposal varied: 
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 The Commercial Group supports using ComEd’s Preferred Exemplar Rate 

Design. CG Init. Br. at 6.  As an alternative, CG supports ComEd’s proposed rate 

design.  Id.  

 Kroger states that if the Commission adopts a primary voltage rate, then rates for 

secondary customers should be adjusted to reflect the rate impacts of departing 

primary customers.  Kroger Init. Br. at 2-3.    

 Staff and IIEC each oppose both ComEd’s proposed rate design and its Proposed 

Exemplar Rate Design.  Staff Init. Br. at 131-33; IIEC Init. Br. at 62-66.  They 

instead propose adopting ComEd’s alternative exemplar rate design (ComEd Ex. 

73.3).  Id. 

 REACT cautions against creation of a primary class or subclasses until its request 

for a special study of assets is conducted.  REACT Init. Br. at 66.  

These varied responses provide yet another illustration of the tug-of-war between various 

customer classes with respect to the recovery of costs and appropriate rate design. 

ComEd’s alternative exemplar rate design, supported by IIEC and Staff, does not create a 

new delivery class.  Rather,  the existing demand-based nonresidential classes are subdivided to 

incorporate DFCs and transformer charges for service points to which electricity is delivered at 

or above 4 kV but below 69 kV.  Alongi Rate Design Reb., ComEd Ex. 49.0 Rev., 6:142-49.  

ComEd does not support this alternative because customers who receive primary voltage without 

transformation are similar in terms of the facilities required to provide service.  ComEd Init. Br. 

at 142-44; Alongi Reb., ComEd Ex. 49.0 Rev., 6:152-55; Alongi Rate Design Sur., ComEd Ex. 

73.0 2nd Rev., 25:543-26:566.  In other words, there is little distinction between such customers 

as to require the development of separate primary voltage DFCs, and this proposal would require 
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ComEd to create multiple primary voltage DFCs within the five demand-based delivery classes.  

Id., 7: 156-69.  ComEd demonstrated that this exercise is problematic.  Id.   

Meanwhile, the Commercial Group supports ComEd’s position in the event the 

Commission determines that a distinction for primary voltage customers is necessary.  That is, 

ComEd’s Preferred Exemplar Rate design balances the interests of all parties should the 

Commission depart from ComEd’s proposal to maintain its present non-residential rate design 

structure.  In this regard, ComEd points to the concerns of Kroger as a basis to maintain the 

existing non-residential rate design.  

Finally, REACT’s position should be rejected for entirely different reasons.  There is no 

basis to require ComEd to conduct an evaluation of specific distribution facilities used to serve 

particular customers.  Section VII.C.1.c explains why REACT’s proposal should be rejected. 

3. Non-Residential 

a. Movement Toward ECOSS Rates  

(i) Extra Large Load, High Voltage Customer Classes  

ComEd’s proposed rate design incorporates the second of four steps in moving the Extra 

Large Load and High Voltage delivery classes to cost-based rates.  The proposed 33% movement 

from the current DFCs of the Extra Large Load and High Voltage delivery classes towards cost 

based DFCs follows the 25% movement ordered by the Commission as the first step and reflects 

the fact that there are now only three steps left.  ComEd Init. Br. at 144-45.  ComEd’s proposal is 

consistent with the manner in which it made the first step toward cost-based rates for these 

customer classes in its compliance filing at the conclusion of its 2007 Rate Case. 

The proposed increase for customers in the Extra Large Load Delivery Class is 31.8% 

which is less than the proposed increase for customers in the Watt-Hour Delivery Class (32.1%) 
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and not that different from customers in the Small Load Delivery Class (27.6%) and customers in 

the General Lighting Delivery Class (30.8%).  The proposed increase for customers in the High 

Voltage Delivery Class is 7.4% which is less than the proposed increases for both of the 

proposed residential delivery classes (23.8% and 9.2%), the previously noted Watt-Hour, Small 

Load, and General Lighting delivery classes, and the Very Large Load Delivery Class (11.5%).  

ComEd Ex. 73.1.  ComEd’s proposal is reasonable and should be approved. 

A number of parties filed Initial Briefs addressing this issue and reiterated the positions 

taken in their filed pleadings.  The IIEC supports ComEd’s proposed second step in the four step 

movement towards cost for the Extra Large Load and High Voltage Delivery Classes.  IIEC Init. 

Br. at 66-69.  Staff and the Commercial Group argue that ComEd’s proposed methodology to 

move the Extra Large Load and High Voltage delivery classes will result in smaller increases 

than those realized by the other affected classes.  Staff Init. Br. at 133-37; CG Init. Br. at 9-10.  

REACT argues that the over 10 MW customers should see no increase as they are already paying 

for distribution assets they either do not use or use in a percentage far less than assumed by 

ComEd’s ECOSS.  REACT Init. Br. at 66-70. 

There is no consensus as to how rapidly the Extra Large Load and High Voltage Delivery 

Classes should be moved toward full cost recovery.  ComEd believes this is ultimately a policy 

question for the Commission to address. 

(ii) Railroad Customer Class 

In this proceeding, ComEd also proposed a ten-step process to move the Railroad 

Delivery Class to cost based rates. ComEd Init. Br. at 145.  ComEd’s proposal is consistent with 

the Commission’s long standing goal of assigning cost to cost causers and  reflects the 

Commission’s concerns regarding rate shock by applying the principle of gradualism. Id.  It also 

addresses the Commission’s directive to provide special rate consideration to the Railroad 
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Delivery Class.  2007 Rate Case Order at 223.  While other parties disagree as to how rapidly the 

rates for the Railroad Delivery Class should be moved toward fully cost based rates, this is 

ultimately a policy question for the Commission to address. Allocating Secondary Costs Among 

Customer Classes 

See Section VII.C.1.b of this Reply Brief. 

b. Railroad customers - Utilization of Railroad Customers’ 
Facilities 

See Section VII.C.1.l.i of this Reply Brief. 

c. Dusk to Dawn Street Lighting 

See Section VII.C.1.g of this Reply Brief. 

4. Collection of Illinois Electricity Distribution Tax  

The Commission should adopt ComEd’s proposal to modify its rate design to provide a 

separate volumetric charge for the recovery of the Illinois Electricity Distribution Tax and 

uncollectible costs associated with the application of the tax.26   

ComEd has proposed that the Illinois Electricity Distribution Tax be recovered through a 

separate line item on customer bills. The proposed change would have no impact upon 

residential, watt-hour, and lighting customers because costs associated with the Illinois 

Electricity Distribution Tax are already recovered through per kWh DFCs for these customers.  

Alongi Dir., ComEd Ex. 16.0 3rd Rev., 19:401-403.  No party has produced credible evidence in 

                                                 
26 As noted in Section VII.C.1.h., some parties have consolidated their arguments to address both the 

allocation and collection of the Illinois Electricity Distribution Tax.  In this Section of its Reply Brief, ComEd limits 
its discussion to the recovery of the Illinois Electricity Distribution Tax. 
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this proceeding that would warrant a change in ComEd’s proposed methodology for the recovery 

of the Illinois Electricity Distribution Tax.27  Therefore, ComEd’s proposal should be adopted. 

5. Distribution Loss Factors 

The Commission should adopt ComEd’s distribution loss study.  As discussed in 

ComEd’s Initial Brief, ComEd conducted its distribution loss study using accepted engineering 

principles and the most accurate data practically available to determine the extent of the losses.  

ComEd Init. Br. at 148.  This methodology enables ComEd to determine customer needs and the 

amount that must actually be distributed.  Donnelly Dir., ComEd Ex. 8.0, 64:1369-65:1382. 

As also noted in its Initial Brief, during the proceeding, ComEd adjusted its distribution 

loss study and Distribution Loss Factors (“DLFs”) in several ways to improve the allocation of 

energy losses to the customer classes.  ComEd also adopted the most recent data related to 

transmission losses and used the magnitude of transmission losses as a factor to determine 

distribution losses.  ComEd Init. Br. at 148-49. 

The refinements ComEd made to the distribution loss study and the DLFs during the 

pendency of the proceeding addressed the concerns raised by DOE (DOE Init. Br. at 5) and IIEC 

(IIEC Init. Br. at 74).  However, these refinements did not satisfy certain concerns raised by the 

Commercial Group as evidenced by its introduction of a new “compromise position” articulated, 

for the first time, in its Initial Brief.  CG Init. Br. at 12-14.  ComEd takes no position on the 

merits of the Commercial Group’s proposal other than to note that this “compromise position” 

should have been raised during the proceeding to provide ComEd, Staff and the intervening 

                                                 
27 During the hearings in this proceeding, REACT’s counsel repeatedly noted that it represents some of the 

largest commercial, industrial, and municipal entities in northern Illinois.  See, e.g., Tr. 1/19/11, 2125.  Accordingly, 
it stands to reason that none of these entities would find the addition of a single line item on their electric service 
bills complex and confusing.   
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parties with the opportunity to engage in a discussion of the merits of the Commercial Group’s 

proposal.  The briefing stage is not the time to present new proposals. 

Staff recommended that ComEd update its DLFs and then refile its tariffs that utilize or 

refer to those updated DLFs rather than holding any revisions to its affected tariffs until 

ComEd’s next rate case filing.  Rockrohr Reb., Staff Ex. 21.0, 19:397-402.  Under the particular 

circumstances in this proceeding, ComEd did not object to Staff’s recommendation to update its 

DLFs and refile its affected tariffs.  ComEd Init. Br. at 150.  However, Staff disagrees with 

ComEd’s caveat that the Commission authorize filing such an update simultaneously with a 

corresponding change in transmission losses, an updated ECOSS, changes to delivery service 

charges and changes to other charges, and that these charges be applied during the next monthly 

billing period after such revised tariffs and information sheets become effective.  Staff Init. Br. at 

144-45.  While ComEd respects Staff’s position, ComEd believes the requested changes should 

be adopted as a package to insure that the proper price signals are reflected in the rates charged 

to customers within ComEd’s service area. 

In its initial brief, REACT notes its support for ComEd’s final proposed DLFs while also 

reiterating its recommendation that the Commission require ComEd to update its distribution loss 

study annually based on a review of the change in the DLFs from the 2005 Rate Case to those 

proposed in this proceeding.  REACT Init. Br. at 70-71.  A better comparison would have been 

for REACT to compare the DLFs from the 2007 Rate Case to the DLF filed in this proceeding.  

Because of the sizeable efforts necessary in updating distribution losses and the resultant small 

changes in the value of the DLFs, the Commission should reject REACT’s proposal.   ComEd 

Init. Br. at 151.  For all the foregoing reasons, ComEd’s distribution loss study should be adopted 

by the Commission. 
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6. General Terms and Conditions 

In this proceeding, ComEd has proposed two changes to its General Terms and 

Conditions (“GTC”) that remain contested issues.  The first tariff modification concerns 

description of responsibilities for installation of a Residential Service Station and the second 

tariff modification would add specific Limitation of Liability language to the Nature of Service 

portion of the GTC.  Both of these changes should be adopted by the Commission. 

a. Residential Service Station (Ownership of Non-Standard 
Residential Connections) 

In its direct case, ComEd proposed to add one word, “pole”, to an existing section of 

General Terms and Conditions describing responsibilities for installation of a Residential Service 

Station (ILL. C. C. No. 10, 1st Revised Sheet No. 165) to further clarify ComEd’s practice that 

has existed since at least 1955 (Alongi Sur., ComEd Ex. 68.0, 3:49-53) whereby the residential 

customer “must furnish, install, own and maintain the remainder of the overhead primary service 

connection including the first support on private property” that already exists in ComEd’s 

General Terms and Conditions (ILL. C. C. No. 10, Original Sheet No.160).  Id, 2:42-3:48.  

Staff objected to ComEd’s proposal and recommended that ComEd own and maintain the 

overhead primary service connection facilities for residential customers in a similar manner as it 

currently does for non-residential customers.  Staff Init. Br. at 145.  Staff opined that ComEd’s 

provision of these primary voltage facilities would be safer and less confusing for customers and 

that its recommendation affects only the “relatively few” residential customers in ComEd’s 

service territory with primary voltage facilities located on their private property.  Id. at 145-46. 

In response, ComEd articulated a number of legal and operational flaws in Staffs 

proposal and provided evidence of why Staff’s proposal was unnecessary for any operational, 

safety or reliability reasons.  ComEd Init. Br. at 151-53.  While Staff addressed some of these 
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issues in its Initial Brief, the response was not complete.  Furthermore, ComEd notes that Staff 

has not provided any evidence substantiating the “relatively few” residential customers that 

would be affected by ComEd’s proposed change nor any evidence substantiating the alleged 

safety risk assumption or issues.  Id. at 153.  Although ComEd bears the burden of proof to 

justify a change in its tariff, Staff has the burden of refuting such proof.  Staff has not met its 

burden of going forward and, therefore, Staff’s recommendation should be rejected. 

In the event the Commission does not reject Staff’s proposal regarding ownership of 

certain non-standard customer-owned facilities, the Commission should accept ComEd’s 

alternative proposal to study the issues raised by Staff relating to these facilities. 

b. Limitation of Liability Language 

The purpose of the proposed modification to ComEd’s GTC is to incorporate limitation 

of liability language that is uniform with the other Illinois utilities.  ComEd’s proposed language 

has been modeled on the corresponding tariff provision of other Illinois utilities.  Alongi Dir., 

ComEd Ex. 16.0 3rd
 Rev., 41:781-42:786; Alongi Rate Design Reb., ComEd Ex. 49.0 Rev., 

41:1151-54.  While Staff supports ComEd’s proposal to achieve uniformity with other Illinois 

utilities (Harden Dir., Staff Ex. 11.0, 42:878-43:890), no  other party except the railroads took a 

position on this issue.   

Both the CTA and Metra object to ComEd’s proposed modification and argue they will 

somehow be “harmed” if the Commission adopts ComEd’s proposal.  CTA Init. Br. at 26-31; 

Metra Init. Br. at 21-25.  Notwithstanding the protestations of CTA and Metra, ComEd’s 

proposed modification ensures consistency as it applies universally to retail customers, 

applicants for electric service, RESs, MSPs, and other entities with which ComEd interacts.  

Alongi Dir., ComEd Ex. 16.0 3rd Rev., 42:786-88; ComEd Init. Br. at 154.  Moreover, the 
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limitations apply only to parties that have some connection between the claimed liability and 

ComEd’s provision of electricity to the party.  The provision is inapplicable to non-service 

liability matters, such as a bystander whose injury and damages were unconnected to the 

provision of electrical service.  Alongi Rate Design Reb., ComEd Ex. 49.0 Rev., 53:1204-08.  

The arguments proffered by the CTA and Metra boil down to nothing more than an ill-

considered assertion by the railroads that what is good for everyone else is not appropriate for 

them.  The members of the Railroad Class are not entitled to be treated differently than any other 

customer of ComEd with respect to such liability.  As noted above, ComEd’s proposal is to 

simply ensure consistency with other Illinois utilities; nothing more and nothing less. 

7. Rider UF  

Staff does not oppose ComEd’s proposed changes to Rider UF – Uncollectible Factors 

(“Rider UF”).  Staff  Init. Br. at 147.  No other party addressed Rider UF in Initial Briefs and no 

party addressed ComEd’s proposed changes to Rider UF in their Initial Briefs.  Accordingly, the 

Commission should approve Rider UF as proposed. 

8. Notification Regarding Elimination of Self Generation Customer 
Group 

Based upon the statements in ComEd’s and Staff’s Initial Briefs, no issues remain.  

ComEd Init. Br. at 155-56; Staff Init. Br. at 121-22. 

9. Docket No. 08-0532 Compliance Issues 

One of ComEd’s primary goals in this proceeding is to achieve cost-based rates.  See, 

e.g., Hemphill Rate Design Sur., ComEd Ex. 71.0, 9:200-10:211.  In furtherance of that goal, 

ComEd submitted its proposed rates on June 30, 2010 that, inter alia , incorporated to the extent 

practical the directives set forth in the Commission’s Order in Docket No. 08-0532.  ComEd Init. 

Br. at 156.  ComEd’s supplemental direct testimony was submitted on August 9, 2010 to provide 
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an exemplar rate design with an exemplar Primary Voltage Delivery Class for the Commission’s 

consideration, as well as the allocation of customer care costs.  Id.  Put simply, the Company has 

complied with the directives of the Commission’s Order in Docket No. 08-0532.  Accordingly, 

the Commission should disregard the lingering assertions of Staff and REACT regarding 

ComEd’s purported non-compliance.  Staff Init. Br. at 147-51; REACT Init. Br. at 59-61.  

Instead, the Commission should focus on evaluating the merits of ComEd’s cost of service and 

rate design proposals, which are fully addressed in ComEd’s Initial Brief and elsewhere in this 

Reply Brief. 

10. Other Issues 

a. Street Lighting 

Please refer to Section VII. C.1.g, beginning on page 123, for a discussion of cost 

allocation related issues and to Section VIII.C.3.D, beginning on page 148, for a discussion of 

rate design related issues. 

b. Recovery of Costs Associated with Customer Care if Allocated 
to the Supply Function 

These issues were fully addressed in ComEd’s Initial Brief.  ComEd Init. Br. at 157.  

c. Customers with Demands in Excess of 10,000 kW 

REACT argues that ComEd is proposing “massive” increases for customers with 

demands over 10,000 kW.  REACT Init. Br. at 19.  In making that argument, REACT lists 

increases based upon REACT witness Fults’ rebuttal testimony that REACT claims each 

member of the Extra Large Load Delivery Class and every customer in the High Voltage 

Delivery Class with demands over 10,000 kW would see.  Id. at 20.  REACT also claims that 

ComEd did not contest Mr. Fults’ computations.  Id. at 20-21.  The facts do not support 

REACT’s argument.  First, it is apparent that Mr. Fults did not analyze each customer in the 
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Extra Large Load Delivery Class nor every customer in the High Voltage Delivery Class with 

demands over 10,000 kW.  In fact, Mr. Fults’ analysis is not based upon real customers, but on 

five hypothetical Extra Large Load customers and five hypothetical High Voltage customers 

with demands over 10,000 kW.  Fults Reb., REACT Ex. 4.0, 8:154-59, 10:189-94, 20:409-10.  

Second, REACT’s claims have not gone uncontested.  ComEd witness Alongi contested the 

magnitude of the rate increases REACT claims customers with demands in excess of 10,000 kW 

will see.  Alongi, Tr. 1/19/11, 2212.  Put simply, REACT’s claims are without merit.   

IX. REVENUES 

As stated in ComEd’s Initial Brief, although the issues in this section are addressed 

separately from the Rate Base and Operating Expenses sections of this Reply Brief, the issues 

discussed herein have similar revenue requirements impacts.   

A. Uncontested Issues - Other Revenues – Rate Relief Payment (Staff) 

Based upon the statements in the Initial Briefs, no contested issues remain. 

B. Uncontested Issues – Miscellaneous Revenues 

Based upon the statements in the Initial Briefs, no contested issues remain. 

C. Uncontested Issues – Weather Normalization 

Based upon the statements in the Initial Briefs, no contested issues remain. 

D. Late Payment Charge Revenues 

Revenues from late payment charges that are related to the delivery services function are 

appropriately included in ComEd’s Other Revenues, which correspondingly reduces ComEd’s 

Illinois jurisdictional revenue requirement.  ComEd Init. Br. at 158-59.  The AG and CUB make 

the unsupported assertion that ComEd’s delivery service customers are somehow entitled to 

offset ComEd’s revenue requirement with additional late payment charges that are not related to 
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delivery services – they are indisputably related to supply.  AG Init. Br. at 150; CUB Init. Br. at 

39; Fruehe Reb., ComEd Ex 30.0 Public, 20:416-21:452; Fruehe Sur., ComEd Ex. 56.0 3rd Rev., 

23:484-24:500. 28 

The AG/CUB argument sets aside the Commission’s statutory ratemaking principles in 

an appeal to general “fairness” that is simply not the appropriate standard in Illinois.  In addition, 

the arguments regarding Customer Deposits in section IV.C.7 of this Reply Brief are equally 

applicable here: (1) the delivery service rate is not a “catch all” rate and just because a revenue 

component is not functionalized as transmission does not mean it should be functionalized as 

delivery, and (2) every dollar collected by ComEd pursuant to an ICC tariff or ComEd’s General 

terms and Conditions is not by definition delivery related.  As Staff witness Dianna Hathhorn 

agrees, this proposal to offset the delivery services revenue requirement with supply revenues is 

inappropriate and should not be accepted by the Commission.  Hathhorn Reb., Staff Ex. 17.0, 

10:191-201. 

E. New Business Revenue Credit 

As explained in ComEd’s Initial Brief, ComEd has included a new business revenue 

credit to account for the estimated revenue from growth in customers during the pro forma 

period.  ComEd Init. Br. at 159-60; Fruehe Reb., ComEd Ex 30.0 Public, 21:453-22:462.  

ComEd’s new business revenue credit properly offsets the cost increase from its pro forma 

additions with the revenues that it may receive from new customers in the pro forma period.  Id.  

As also explained in ComEd’s Initial Brief, to accurately determine the amount of the credit, 

                                                 
28 In its Initial Brief, CUB argues in favor of a $2,009,000 late payment charge revenue credit.  CUB Init. 

Br. at 81.  This is contrary to the testimony offered by AG/CUB’s witness Mr. Brosch and appears to be a drafting 
error.  See AG/CUB Ex. 7.0, 33:734-34:747 (agreeing that $2,009,000 in late payment charges are transmission 
related and therefore should not be included in the jurisdictional revenue credit). 
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ComEd ascertained which customers are new, taking into account customer migration between 

classes.  ComEd Init. Br. at 160; Fruehe Sur., ComEd Ex 56.0 3rd Rev., 21:429-22:456.   

Relying on their witness Mr. Effron, AG/CUB continue to argue in favor of artificially 

inflating this new business revenue credit by only including growth in customer classes without 

providing an offset to reflect a decline in customer classes due to customer migration.  AG Init. 

Br. at 152-53; CUB Init. Br. at 81.  AG and CUB do not directly address ComEd’s criticism that 

Mr. Effron’s approach is flawed because a migrating customer – who does not provide ComEd 

with any new revenue – is treated like a new customer who does provide ComEd with new 

revenue.  Id.; Effron Reb., AG/CUB Ex. 8.0, 10:209-11:242.  Instead, the AG argues that “the 

effect of correcting for such double counting, if any, is de minimus.”  AG Init. Br. at 153.   

The example that the AG provides in support of this de minimus argument is, however, 

incorrect.  In attempting to show that migration away from the Large Commercial and Industrial 

customer class (“LCI”) is immaterial, the AG adjusts the Small Commercial and Industrial 

customer class (“SCI”) revenue credit down by $49,000.  AG Init. Br. at 152-53.  The problem 

with the AG’s example is that it assumes that anticipated revenues from the LCI class will 

remain the same, which is simply not true due to the expected reduction in LCI customers.  

ComEd Ex. 30.2 WPC- 2.9; ComEd Ex. 56.4.   

In addition, as discussed in ComEd’s Initial Brief, Staff agrees with the principle that if 

the length of ComEd’s pro forma plant additions period is reduced, the new business revenue 

credit should be correspondingly reduced.  ComEd Init. Br. at 160; Fruehe Reb., ComEd Ex. 

30.0 Public, 25:531-37; Fruehe Sur., ComEd Ex 56.0 3rd Rev., 22:461-23:469.  In Appendix A to 

its Reply Brief, however, Staff has improperly reflected the corresponding adjustment.  See Staff 
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Init. Br. App. A, at 1-2.  The proposed adjustment should be included on line 2 (Other 

Revenues). 

X. OTHER 

A. RES Services Issues 

Based upon the statements in the Initial Briefs, no contested issues remain. 

B. UUFR 

Staff argues that ComEd is somehow using the proposed Urban Underground Facility 

Reinvestment (“UUFR”) program to “leverage” the adoption of its alternative regulation 

proposal in the current rate case.  Staff Init. Br. at 155.  On the contrary, as stated in testimony in 

this proceeding, ComEd proposed the UUFR program solely as a pilot during which ComEd 

would expend millions of dollars “to explore a new way of improving the reliability of certain 

types of underground mainline feeder cables.”  Hemphill Sur., ComEd Ex. 65.0, 2:35-37.  The 

UUFR project is not required in order for ComEd to meet its service reliability obligations.  

Hemphill Reb., ComEd Ex. 40.0, 11:226-12:243; Hemphill Sur., ComEd Ex. 65.0, 3:55-4:62; see 

also McMahan Reb., ComEd Ex. 33.0, 14:307-23.  ComEd’s customers – including those served 

by underground mainline cable – are uniformly receiving reliable service; indeed, service more 

reliable that is offered by ComEd’s peers as measured by standard indicia.   

ComEd is very concerned, however, with Staff’s apparent view that the Commission 

could order ComEd to proceed with the UUFR work in the rate case without adverse 

consequence.  The UUFR program is not included in ComEd’s adjusted test year spending or 

investment, and no portion of the proposed revenue requirement would fund that work.  In the 

absence of incremental funding not provided for in this case, the UUFR program will simply 

divert resources from other work.  “Requiring ComEd to invest in additional programs designed 
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to achieve results better than required – without funding those programs – is bad policy and 

could prove detrimental to overall service quality.”  Hemphill Sur., ComEd Ex. 65.0, 9:177-79.  

ComEd’s alternative regulation plan would provide the necessary incremental funding, id., 

8:147-48, which is why ComEd links its commencement of the UUFR program to the 

Commission’s approval of ComEd’s alternative regulation plan pending in Docket No. 10-0527.   

Staff in no way disputes that “reasonable costs of the UUFR project should be recovered 

by ComEd” Staff Init. Br. at 157.  But, it closes its eyes to the reality that unless UUFR is funded 

before it is put into effect, the sizeable quantity of funds it requires must come from somewhere 

else.  ComEd would have to spend nearly $50 million now, while “none of the operating 

expenses will be recovered unless they happen to fall within a test year, and none of the carrying 

costs will be recovered until any assets are included in a rate base.”  Hemphill Sur., ComEd Ex. 

65.0, 8:155-57; see also Staff Group Cross Ex. 1, pp. 98, 100, 102 (Staff’s Responses to Data 

Requests ComEd-Staff 9.27, 9.28 and 9.29) (Confidential Version).   

Accordingly, the Commission should deny Staff’s request to require ComEd to proceed 

with an unfunded UUFR project.  ComEd believes that the Commission should provide for the 

funding of this pilot project under ComEd’s alternative regulation proposal.  But, whether or not 

the Commission concurs, suggestions that ComEd be ordered to spend nearly $50 million of 

general funds on this project should be rejected.   

C. Updated Distribution Loss Study 

See Section VIII.C.5 of this Reply Brief, beginning on page 149. 

D. Meters and Meter Reading 

ICEA and Staff appear to contend that ComEd has not gone far enough in responding to 

their concerns regarding meter reading, estimated bills and unbilled meters.  ICEA Init. Br. at 5-
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6; Staff Init. Br. at 166-67.  As stated in its Initial Brief, ComEd believes that it has fully 

responded to all these issues.  ComEd Init. Br. at 162-63.  Accordingly, ComEd submits that 

there are no meters or meter reading issues for the Commission to address.    

E. Competitive Retail Market Development Issues 

Based upon the statements in the Initial Briefs, no contested issues remain. 

F. New Section 9-250 Investigation of ComEd’s electric rate design  

Based upon the statements in the Initial Briefs, no contested issues remain. 

G. Other 

No other issues remain.  

XI. CONCLUSION   

ComEd respectfully requests that the Illinois Commerce Commission approve ComEd’s 

revenue requirement of $2,283,761,000, and a rate base of $7,349,227,000.  The Commission 

should approve rates designed to recover in full that revenue requirement and set the individual 

charges therein in accordance with ComEd’s embedded cost of service study and proposed rate 

design.  Finally, the Commission should make an original cost determination in the amount of 

$13,925,117,000, reflecting ComEd’s 2009 plant in service, reduced by the Incentive 

Compensation adjustment ComEd accepted. 
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