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BlueStar Energy Services, Inc., d/b/a BlueStar Energy Solutions, ("BlueStar") files this 

Complaint for Expedited Declaratory Relief pursuant to 220 ILCS 5/10-108 and 83 Ill. Adm. 

Rules 200.170, 200.190(d) and 200.220, asking the Illinois Commerce Commission ("the 

Commission") to issue a declaration that Commonwealth Edison Company d/b/a ComEd’s 

(hereinafter “ComEd”) recently-filed tariff does not conflict with, and is not intended to, override 

an existing administrative rule.1  In support of its Complaint, BlueStar states as follows: 

INTRODUCTION 

1. The Commission’s recent Order in Docket No. 10-0138 approving ComEd’s 

recent tariff establishing PORCB service (Exhibit A, attached hereto) creates an ambiguity as to 

a potential conflict between ComEd’s tariff and a valid, pre-existing administrative rule – 

approved by the Commission and the Joint Committee on Administrative Rules (“JCAR”). 

2. Specifically, there is an existing rule providing that residential customers may 

cancel a contract for residential electric supply entered into over the internet within 3 business 

                                                 
1 This complaint is similar to BlueStar’s complaint (09-0460) against Ameren which involves a conflict between a 
valid, pre-existing administrative rule and Ameren’s POR tariffs.  The Ameren complaint was filed on October 20, 
2009 and is still pending before the Commission. 



days of the entering that contract.  (Exhibit B, 83 Ill. Adm. Code 453.40.)  However, language in 

the Commission’s Order and ComEd’s testimony in support of that tariff create an ambiguity as 

to whether ComEd’s tariff in fact increases that “rescission window” to 5 or even 18 days 

(Exhibit C, Final ComEd POR/UCB Tariff). 

3. Moreover, ComEd’s at-issue tariff and the Commission’s Order approving that 

tariff do not draw any distinction as to the applicability of the rescission windows to RES that are 

not participating in the UCB/POR program, but who utilize other methods of billing customers. 

4. BlueStar simply asks the Commission to declare that its Order was not intended to 

alter the 3 day internet enrollment rescission period provided for by existing rules, as no new 

rules pertaining to rescission windows have been implemented.2 

BLUESTAR’S STATEMENT OF INTEREST

5. Pursuant to 83 Ill. Adm. Code 200.170(c), BlueStar states that it is a licensed 

Alternative Retail Electricity Supplier ("ARES") in Illinois.  BlueStar currently services certain 

small retail customers in ComEd’s territory that qualify as “mass market” accounts.  Further, 

BlueStar recently launched a program (including in ComEd’s territory) to provide electricity 

service to residential customers.  The vast majority of BlueStar’s residential enrollments are done 

over the internet.    

6. BlueStar has a legally cognizable interest in ensuring that ComEd does not 

impose onerous requirements on BlueStar and other ARES that are contrary to existing 

Commission and JCAR approved rules.  As the Commission and Staff previously recognized, 

any changes to existing rules may only be enacted pursuant to the formal rulemaking process 

wherein all interested parties, the Commission, and JCAR can fully participate. 

                                                 
2 While this issue might have been rendered moot had the Part 412 rulemaking been seen to completion (as was 
contemplated by the Commission’s Order), that rulemaking has been withdrawn and there is currently no pending 
timetable for resolution of that matter. 
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THE COMMISSION’S EXISTING RULES GOVERN INTERNET  
ENROLLMENT WITH ARES AND ARE STILL VALID 

 
7. On July 1, 2003, the Commission issued certain rules (approved by the Joint 

Committee on Administrative Rules) implementing Article XVI of the Public Utilities Act (220 

ILCS 5/16 et seq.) and Section 2EE of the Consumer Fraud and Deceptive Business Practices 

Act (815 ILCS 505/2EE). 

8. These rules specifically address the issue of a “rescission window” for residential 

customers who enroll for service with ARES (like BlueStar) over the internet.  Specifically, as 

set forth in Exhibit B, 83 Ill. Adm. Code 453.40(a)(4) provides that “residential customers may 

cancel the enrollment within 3 business days after Internet enrollment.”       

9. Section 453.40 is still a valid rule and remains in full force and effect in Illinois 

and may only be modified by the Commission pursuant to a legislatively-proscribed rulemaking 

process.   

COMED’S POR/UCB TARIFF 

10. Effective November 9, 2008, Public Act (“P.A.”) 95-0700 amended Section 16-

118 of the Public Utilities Act (“Act”), 220 ILCS 5/1-101 et seq., by adding language directing 

electric public utilities with more than 100,000 customers to file tariffs pursuant to Article IX of 

the Act establishing utility consolidated billing (“UCB”) and purchase of receivables (“POR”) 

service.  Generally under UCB/POR, an electric utility must provide a RES with the option to 

have the electric utility generate and issue single bills to retail customers for both the electric 

power and energy provided by the RES and the delivery services provided by the electric utility. 

11. On January 19, 2010, ComEd filed with the Commission its proposed tariff 

implementing UCB and POR service.  The proposed tariff, which offers a combined UCB and 

POR service, are essentially identical.  (See Exhibit C.) 
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12. In confusing fashion, ComEd’s POR/UCB Tariff sets forth two different windows 

of time that could be interpreted as expanding the three day rescission window for internet 

enrollments of mass-market consumers with a RES:  (i) 5 days (Exhibit C, Sheets 27, 44, 77.2); 

and (ii) 18 days (Exhibit C, Sheets 26, 44, 76-77.2). 

13. ComEd’s tariff does not state whether the purported 18-day window is intended to 

be a rescission window, and if so, whether applies to internet enrollments. 

14. Perhaps more troubling is that ComEd’s tariff specifically states that a DASR can 

be rescinded if notice is provided to ComEd by the RES or consumer within five calendar days, 

without any provision or reference to the existing rescission rule for internet enrollments. 

15. Moreover, the at-issue language included in ComEd’s tariff fails to state whether 

the rescission window(s) are applicable to RES (like BlueStar) who are not participating in the 

POR/UCB program. 

ComEd POR/UCB Procedural History 

16. On February 24, 2010, the Commission suspended ComEd’s proposed tariff 

pursuant to Section 9-201(a) and (b) of the Public Utilities Act (220 ILCS 5/9-201(a) and (b)) 

and initiated Docket No. 10-0138.  On June 2, 2010, the Commission re-suspended the tariff 

filings pursuant to this same statute through and including December 18, 2010.   

17. An evidentiary hearing convened in this docket on August 19, 2010.  The parties 

and Commission Staff filed Initial Briefs on September 2, 2010.  They filed Reply Briefs on 

September 14, 2010.   The Administrative Law Judge’s Proposed Order was issued on October 7, 

2010.  Briefs on Exception were filed and served on October 22, 2010.  The parties waived their 

right to file Reply Briefs on Exception. 

18. In support of its proposed tariff, ComEd offered the testimony of Robert Garcia, a 

 - 4 -



copy of which is attached hereto as Exhibit D.  Mr. Garcia testified that ComEd’s proposed tariff 

“also enable[s] the establishment of a process for the rescission of switching requests before they 

are effectuated.”  (Exhibit D, ll. 663-674.)  Mr. Garcia goes on to state that “[m]ass market 

customers, the RES, or the Company may rescind provided that ComEd receives notification at 

least five calendar days before the effective date of the switch.”  (Exhibit D, ll. 668-697.)  Thus, 

ComEd is on record as stating that any mass-market customer can rescind a DASR within five 

days of the effective date of the switch, and none of the testimony distinguishes between mass-

market internet enrollments and other types of mass-market customer enrollments with a RES. 

19. Staff initially opposed ComEd’s attempts to extend rescission periods for BES, 

BESH, RDS, RESS, and MSPS Rates.   (Exhibit A, p. 7.)  Specifically, Staff testified that "the 

issue of rescission periods should be first and primarily addressed in a rule that is applicable to 

the customers of both ComEd and AIU."  (Exhibit E, ll. 577-579.)  Staff further testified that any 

change to the rescission periods should not be accomplished via a tariff but should await 

resolution of the then-pending rulemaking docket (Docket No. 09-0592) since such an order 

would give preference to a tariff over a Rule.   Staff specifically pointed to language proposed in 

the rulemaking docket that would require any conflict between rescission periods found in 

JCAR-approved Rules and those found in tariffs be resolved in favor of the Rules.3  (Exhibit E, 

ll. 567-574.)  In other words, Staff's position was that all conflicts between tariffs and existing 

Rules should be resolved in favor of the Rules.   

20.  In response to the Staff’s position on this issue, ComEd essentially admitted the 

18 day window found in its tariff was a rescission window, but argued it was really a ten day 

window when taking into account weekends, holidays, and mailing times.  ComEd then 

                                                 
3 This language already exists in 83 Ill. Adm. Code 453.40, presumably to guard against the very conflict at issue in 
this case. 
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threatened that it would not be able to implement its POR/UCB tariff in December as originally 

planned if the 18-day rescission period was not approved.  Because it did not want to see the 

implementation of the POR/UCB tariff delayed, the Staff succumbed to ComEd’s strong arm 

tactics and withdrew its objections.   

21. The Commission ultimately approved ComEd’s tariff as a “stop gap” measure 

until the rulemaking docket was final.  (Exhibit A, p. 10.)  The Commission did so under the 

belief that the rulemaking docket would be finished shortly and then the new rule and the ComEd 

tariff could be harmonized.  (Exhibit A, pp. 10-11.)   

22. The Commission’s holding that Part 412 would ultimately control rescission 

windows and approving ComEd’s eighteen day window as a “stop gap” measure on that basis 

(Exhibit A, pp. 10-11) creates confusion as to whether that window is a rescission window. 

23.   On October 26, 2010, the ICC issued an Interim Order of Withdrawal (attached 

hereto as Exhibit F) withdrawing its proposed amendments to 83 Ill. Adm. Code 453 as a result 

of the highly contested nature of the rulemaking process.  Thus, at the moment, the conclusion of 

the rulemaking docket is not imminent and 83 Ill. Adm. Code 453.40(a)(4) providing for a 3-day 

rescission period of internet enrollments will remain the law of Illinois for the foreseeable future.  

BASIS FOR DECLARATORY RELIEF 

24.  There currently exists a JCAR-approved rule, 83 Ill. Adm. Code 453.40, 

providing for a rescission window of three days for all internet enrollments of mass-market 

customers for power supply with a RES, which rule predated the at-issue tariff.  (See Exhibit B.) 

25. There is confusion as to whether the eighteen day window provided for in 

ComEd’s recently-approved tariff operates as an eighteen day rescission window applicable to 

internet enrollments of mass-market customers for power supply with a RES, stemming from 
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ambiguous tariff language, ComEd’s argument that it was effectively a ten day rescission 

window, and the Commission’s Order stating that it was approving the window as a “stop gap” 

measure until the Part 412 rulemaking regarding rescission windows was complete. 

26. There is further confusion as to whether the five day rescission window provided 

for in ComEd’s recently-approved tariff operates as a five day rescission window applicable to 

internet enrollments of mass-market customers for power supply with a RES, stemming from 

tariff language stating that any DASR can be rescinded within five days of the effective date and 

ComEd’s testimony stating ComEd intended to establish switching procedures by that language. 

27. There is further confusion as to whether either of these potential rescission 

windows apply to RES (like BlueStar) who are not participating in the POR/UCB program. 

28. The Commission should resolve these confusions in a way that avoids any 

conflict between the preexisting rule and the new tariff. 

PRAYER FOR RELIEF 

 WHEREFORE, BlueStar respectfully requests that the Commission issue a 

declaration that:  (i) nothing in its Order or in ComEd’s recently-approved tariff conflicts with 

the preexisting rule regarding rescission periods for mass-market internet enrollments with a 

RES; (ii) the three-day rescission window provided for in 83 Ill. Adm. Code 453.40 is 

controlling as to rescission periods for mass-market internet enrollments with a RES; and (iii) 

RES not participating in the POR/UCB program are not subject to the at-issue tariff. 

 
 
Alan W. Nicgorski 
SCANDAGLIA & RYAN (FIRM NO. 43575) 
55 E. Monroe, Suite 3440 
Chicago, IL 60603 
(312) 580-2035 (phone) 
(312) 782-3806 (fax) 

Respectfully submitted, 
 
BLUESTAR ENERGY SERVICES, INC. 
 
 
 
_/s/ Alan W. Nicgorski_________________  
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