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I. Introduction 

Two months after filing its request for a $396 million
1
 rate increase before the 

Commission (ICC Docket No. 10-0467), ComEd filed a petition pursuant to Section 9-244 of the 

Public Utilities Act (“the Act”) seeking Commission approval of its proposed Rate Accelerated 

Customer Enhancements Pilot (“Rate ACEP”) tariff and associated regulatory proposals.  Rather 

than offering a proposal that could legitimately be described as “alternative regulation”, 

ComEd‟s proposed Rate ACEP authorizes business-as-usual rate cases and piecemeal rider 

recovery of certain capital and operating expense costs between rate cases.  Rate ACEP 

constitutes little more than a repackaging of the Company‟s previously submitted Rider SMP,
2
 

again seeking to increase customers‟ rates on a piecemeal basis for recovery of specific 

investments and expenses for targeted programs.
3
   ComEd has not proposed any new regulatory 

framework driven by changes in ComEd‟s overall financial performance, revised methods to 

determine revenue requirements, sharing of earnings or any other meaningful expansion of 

performance incentives.  Rate ACEP is also not performance based ratemaking, as it would not 

attempt to measure the utility‟s performance against any overall cost-efficiency or service quality 

metrics or standards that could justify penalties or rewards of any consequence to the Company 

or its ratepayers.  Rate ACEP can only produce rate increases to consumers and higher revenue 

for ComEd than would exist under traditional rate of return regulation.  As such, it fails to satisfy 

the requisite criteria for adoption of an alternative regulatory plan specified in Section 9-244 of 

the Act. 

                                                           
1
  As of its surrebuttal filing, the Company now is requesting a $326 million rate increase.  ICC Docket No. 

10-0467, ComEd Brief at 1. 
2
  Piecemeal ratemaking for System Modernization Program costs was proposed by ComEd, along with Rider 

SMP, in the Company‟s 2007 Illinois rate case, Docket No. 07-0566. 
3
  In Docket No. 07-0566, ComEd proposed Rider SMP to solicit advance ICC prudence determinations and 

then piecemeal rate recovery between rate cases for eight proposed “System Modernization Projects (SMPs)” that 

included expanded deployment of technologies such as those characterized as smart grid, including certain AMI and 

distribution automation investments. 
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Most importantly, alternative regulation should include a meaningful alternative to the 

continuation of traditional rate cases.  Rate ACEP accomplishes the opposite.  The ComEd 

proposal continues the practice of relying on regular rate cases for purposes of recovering its 

costs of delivery service and augments that process with endless workshops and five-month 

budget and prudency evaluations for discrete projects that the Company admits are not necessary 

for the provision of reliable, least cost utility service.  Thus Rate ACEP in no way provides the 

benefit of reduced regulatory burdens. 

For the reasons discussed below, the Commission should reject ComEd‟s ill-conceived 

Rate ACEP proposal. 

II. Rate ACEP Proposal 

A. The ComEd Petition/Proposal  

ComEd‟s Rate ACEP tariff petition requests approval of a plan for advance regulatory 

review and approval under Section 9-244 of the Act of certain “investment decisions” for four 

proposed discretionary spending projects, with “three of such projects approved in this docket 

and approval for the fourth project, Accelerated Smart Grid Deployment, after completion of the 

AMI Pilot, submission of the ISSGC report and conclusion of the Smart Grid policy docket.”  

ComEd Petition, pars. 12, 16.  The four project areas which ComEd proposes to include in the 

mechanism are: 

1. Accelerated Urban Underground Facilities Reinvestment (“UUFR”), 

2. Electric Vehicle pilot (“EV pilot”), 

3. Low Income Assistance (“LIA”), and 

4. Accelerated Smart Grid Deployment (“Smart Grid”) 

Petition at 4.   In total, the incremental capital investment and O&M expenditures that could be 
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authorized under the proposal – assuming that AMI and DA programs are approved by the 

Commission – are as follows: 

 

Project                    O&M              Capital 

                                                                                            ($ Millions)____________ 

Accelerated Smart Grid Deployment 

 190,000 additional AMI meters and Outage 

                  Management System Interface                          $10                    $55 

 Accelerated deployment of Distribution  

                  Automation                                                          --                     $40 

 Customer Applications                                      $20 

 

Urban Underground Facilities Reinvestment Program        $15                   $30 

 

Electric Vehicle Pilot                                                             --                     $5 

 

Low Income Assistance Program                                         $20                  -- 

 

ComEd Petition at 9.  After receiving the proposed Commission pre-approvals, ComEd proposes 

to use the proposed new Rate ACEP to charge customers and recover certain defined incremental 

revenue requirements associated with implementing these expense plant investment and expense 

categories outside of the normal rate case process and through the customer charge.  ComEd Ex. 

1.2 is a 21-page proposed tariff that describes the complicated details of the “mechanism” as it 

would impact customers‟ rates.   

ComEd witness Hemphill characterizes the programs and costs selected by ComEd for 

Rate ACEP treatment as “discrete and discretionary;” expected to produce “substantial customer 

benefits” that justify incurring the costs; but asserts that they would not be undertaken in the 

absence of pre-approval by the Commission and piecemeal cost recovery through Rate ACEP.   
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According to Mr.  Hemphill, “Given the realities of test year ratemaking, ComEd‟s financial 

situation, and the demands being placed on ComEd‟s budgets that are functionally out of our 

control, ComEd cannot simply fund beneficial Smart Grid deployment, Urban Underground 

Facility Reinvestment, low-income assistance, or an EV pilot without regulatory guidance and a 

means to recovery our costs…”
4
  Company witnesses confirmed that these “projects” are 

comprised of capital and Operations & Maintenance costs that were not a part of the Company‟s 

own capital budgeting process.  Tr. at  71-73, 100-101, 146. 

B. Rate ACEP Tariff Particulars 

 1. Proposed Capital Cost Recovery 

Under its Rate ACEP proposal, ComEd would recover a return of and on its actual 

investment for each project until an order is entered in the Commission‟s biennial review 

proceeding after the project is complete. At that time, ComEd‟s performance on the completed 

project will be reviewed against the Commission-approved budget.  If ComEd has completed the 

project at a capital cost that is within 5% of the approved capital budget (a ±5% “deadband”), 

then ComEd will continue to recover its carrying costs through Rate ACEP until such time that 

the investment is included in rate base in a future general rate case. In the event that the capital 

cost exceeds 105% of the capital budget, ComEd will collect no carrying costs on the difference 

between its actual investment expenditure and the budgeted amount until consideration is given 

to the prudence and reasonableness of the expenditure in excess of the budget in ComEd‟s next 

general rate case.  Any carrying charges previously recovered under Rate ACEP for 

such difference (the amount above the approved budget) will be refunded to customers. 

                                                           
4
  ComEd Ex. 1.0, lines 159-161 and 181-185. 
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However, even when it exceeds its budgeted capital costs above the 105% benchmark, ComEd 

could still request cost recovery of these over-budget amounts in a rate case.  Conversely, if 

capital investment is under budget (i.e., comes in under the 5% deadband), then ComEd would 

share with customers on a 50/50 basis the savings realized as compared to the budget, according 

to the proposal. ComEd Petition at 8, par. 13. 

 2.  Proposed O&M Expense Recovery 

ComEd proposes to recover its O&M costs for the proposed projects less a deduction of 

5% of those expenses, up to a cap of $2 million. ComEd‟s alleged efficiency incentive is its 

promise to not recover any O&M costs above the budget:  if ComEd beats the O&M budget by 

more than the voluntary deduction credited to customers it retains the additional benefit from 

O&M cost savings.  

As noted above, ComEd is proposing this alternative regulation mechanism at the same 

time as it is seeking a $326 million increase in its delivery service rates.  The Company states 

that because the Rate ACEP proposal “contemplates ComEd investing additional capital of up to 

$130 million and incurring additional O&M expense of up to $65 million, it is necessarily 

conditioned on ComEd receiving approval of rates that give it a reasonable opportunity to 

recover its other delivery costs.”  ComEd Petition at 9. 

 3. Rate ACEP Program Particulars 

Upon approval of the alternative regulation plan, ComEd would move forward 

immediately with the accelerated Urban Underground Facility Reinvestment program, the EV 

Pilot, and the Low Income Assistance Program, and would begin recovering their costs. Specific 

AMI and DA projects will not be proposed for Commission approval until three milestones are 
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met: (1) the AMI Pilot and its evaluation have been completed; (2) the ISSGC has completed its 

report to the Commission as instructed in Docket No. 07-0566; and (3) the Smart Grid policy 

docket is concluded.  ComEd Petition at 5-6. 

 ComEd states that the Rate ACEP tariff and budget approval programs would be 

subject to review two years after each is initially approved and implemented. The first review 

would commence in June of 2013.  The Company states, “At that time, the EV Pilot, accelerated 

urban underground facilities reinvestment program (“UUFR”) and the Low Income Assistance 

Program will also have been underway for two years and they can be reviewed and modified, as 

appropriate, based on experience gained.”  (The smart technology investments funded through 

Rate ACEP, which would have been in effect for a shorter period because AMI 

and DA investments will not occur until they are separately approved by the Commission.)  

Further, the proposal contemplates additional biennial review proceedings to evaluate the 

Rate ACEP tariff  charges and the projects it funds, as they evolve.   

According to ComEd‟s Exhibit 1.3, an Illustrative Summary of the projected investment, 

O&M and Rate ACEP recovery amounts, ComEd customers would be charged from $4.4 million 

to $5.2 million per calendar quarter, beginning in the fourth quarter of 2011,with cumulative 

estimated charges through January of 2013 totaling $24.1 million.
5
  The Company notes, 

however, these calculations are illustrative only and do not reflect any potential future expansion 

in the scope of the four programs (UUFR, EV Pilot, Low Income funding and AMI funding) 

offered at this time.  In addition, the tariff provides for the possible addition of new programs 

that may be proposed by ComEd for Rate ACEP treatment in the future.  Specifically, ComEd‟s 

Rate ACEP tariff is open ended, providing for future expansion to include, “…any new or 

                                                           
5
  Actual timing would depend upon the timing of Commission approval of programs and ComEd’s rate of 

actual spending.  Charges through Rate ACEP would continue and grow until ComEd’s next base rate case 
provides an opportunity to include the cumulative investments within test year approved utility rates. 
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modified accelerated customer enhancement program proposed by the Company and approved 

by the ICC.”
6
  The Company‟s proposal is that there be “continuing input by stakeholders” and 

that, “The commission will also hold formal biennial review proceedings, as long as the 

alternative regulation tariff remains in effect, to review, modify, and adapt the programs 

conducted under its auspices.”
7
 

Formulae in proposed Rate ACEP would be used to calculate the incremental amounts 

due ComEd and update that calculation quarterly.
8
  At Original Sheet X+5, a complex formula 

for the term ACEPA is presented, that would accumulate recoverable amounts referred to as 

“Assessment” values for each program, including separately calculated amounts for each 

customer class for: 

 Low Income (term LIAA),  

 Electric Vehicle pilot (term EVA),  

 Underground Facilities (term UFA),  

 Smart Meters (term SMA),  

 Smart Meter Customer Applications (term SMCAA), 

 Distribution Automation (term DAA) and, 

 An open-ended Approved Program Assessment (term APA).   

After accumulating all of the recovery charges for each of these programs and adjusting 

for incremental amounts of Rate ACEP recoveries that may prove to be uncollectible (term 

IDUF), the overall recoverable amount is divided by the number of bills expected to be issued in 

each customer class (term N).  Additional separate tariff pages are required, at Original Sheet 

                                                           
6
  ComEd Ex. 1.2, Original Sheet No. X+4 and Original Sheet No. X+12 and 13. 

7
  ComEd Ex. 1.0, lines 125-129. 

8
  Id. Lines 242-425. 
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No. X+6 through X+14 to define the complex equations needed to translate defined recoverable 

expenditures for each qualifying program into the assessment amounts includable in the overall 

calculation of on Original Sheet No. X+5. 

C. Description and Analysis of Proposed Projects 

 The Company presented a handful of reasons why it was proposing its brand of 

alternative regulation and, in particular, the specific projects that are a part of the proposal.  

ComEd witness Hemphill opined first that, “These discrete and discretionary projects present a 

good opportunity to test alternative regulatory concepts.”  ComEd Ex. 1.0 at 8.  He then argued 

that these projects – UUFR, the EV Pilot, the Low Income Program and smart grid investments 

in general – “have substantial customer benefits as well as particular features that make them 

especially suitable for alternative regulation as opposed to test year ratemaking.”  Id.  He 

asserted that  

 Test year ratemaking focuses on cost snapshots, rather than the entire life cycle of a 

project, and that these projects do not neatly fit into a test year, adjusted or not;  

 Rate cases are focused on costs already spent, and therefore are not ideal vehicles for 

making policy or for considering and choosing among alternative futures;  

 General rate cases typically address many or all aspects of a utility‟s operations, 

investments, and revenues, and that “Individual programs can get „lost‟”; and 

 In rate cases, stakeholders litigate adversarially, and often bitterly, over what a utility did 

(or committed to do), and that the Rate ACEP proposal „is geared to involve stakeholders 

collaboratively in an up-front process to guide what should be done.‟ 

 

Id. at 9.  He noted, too, that “Given the realities of test year ratemaking, ComEd‟s financial 

situation, and the demands being placed on ComEd‟s budgets that are functionally out of our 

control, ComEd cannot simply fund beneficial Smart Grid deployment, Urban Underground 

Facility Reinvestment, low-income assistance, or an EV pilot without regulatory 
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guidance and a means to recover our costs… .”  Id.  Hemphill noted that “The programs 

proposed under ComEd‟s alternative regulation plan are incremental and should be evaluated 

individually, on their own merits.” 

 Every Staff and intervenor expert in the case who reviewed these proposed Rate ACEP 

projects – evaluating them “individually, and on their own merits”  -- came to the same 

conclusion:  approval of Rate ACEP, contrary to ComEd witness Hemphill‟s assertion, would: 

 not result in “rates that are lower than would otherwise apply”
9,  

 instead, result in piecemeal, incremental surcharges to customer bills that otherwise 

would not exist under traditional ratemaking, and 

 create no real, efficiency incentives. 

 

 As discussed below, after evaluating them “individually” and “on their own merits”, the 

only reasonable conclusion based on the evidence in the case is that Rate ACEP and the projects 

proposed and funded through it should be rejected.  

1. Underground Facilities Reinvestment (“UUFR”) 

 Through the proposed Urban Underground Facility Reinvestment (“UUFR”) program, 

ComEd seeks to accelerate and re-prioritize the process of testing and, where indicated by those 

tests, replacing underground mainline feeder cable as well as accelerated inspection, repair, 

rebuilding, or replacement of cable support hardware and manholes where necessary.  ComEd 

Ex. 4.0 at 2. ComEd is not proposing a new program of testing and replacement of facilities, but 

rather is indicating a proposed discretionary expansion of an existing program.  Present levels of 

expenditures for testing and replacement of these facilities occurs under ongoing normal 

operations with a budget of about $2 million and $5 million per year, respectively.  Id. at 6-7; Tr. 

at 74-75.  In his rate case testimony in Docket No. 10-0467, ComEd witness Michael B. 

McMahan addresses capital investments more globally, including the repair of over 26,500 

                                                           
9
 ComEd Ex. 1.0 at  25. 
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underground cable faults in 2008 and 2009.  He also indicates a total cost for underground cable 

faults, emergent cable and equipment replacement work involving $95 million in capital costs 

and another $60.8 million in expenses.
10

  In this case, the proposed expansion and acceleration of 

ComEd‟s UUFR program would devote an additional $45 million over 18 months for proactive 

maintenance and reconstruction.
11

   Thus, the UUFR program is an expansion of existing work 

that is addressed in the pending rate case.  

Benefits from UUFR to consumers are claimed in four areas: a) improved reliability, b) 

improved safety, c) meaningful job creation, and d) potential reduction in long-term costs.  Id. at 

12.   ComEd has historically approached this work, according to ComEd witness Michelle 

Blaise, using a reactive approach to cost-effectively meet service requirements.
12

  She testified 

that there is nothing improper or imprudent about the Company‟s approach to underground 

facilities maintenance. On cross-examination, she stated that, in the Company‟s annual capital 

budget process, UUFR investment proposals have been based upon prioritizing reliability and 

customer needs.  Tr. at 69-70.  Ms. Blaise admitted that in the past, she has proposed approval of 

accelerated UUFR investment in the Company‟s annual capital budget.  Those proposals were 

ultimately rejected by the Company due to other capital priorities.  Tr. at 71-73. 

Based on this testimony, and under these circumstances, there has been no showing by 

ComEd that existing urban underground facility maintenance practices or spending levels are 

inadequate or that customers should be made to fund, through a separate Rate ACEP charge, 

more aggressive testing and replacement of such facilities in order to correct unreliable or unsafe 

conditions or cost effectively create new jobs.  If a more pro-active (accelerated) maintenance 

                                                           
10

  ComEd Ex. 9.0 in Docket No. 10-0467, lines 724-735. 
11

  ComEd Ex. 4.0, lines 112-120.  Of this amount, about $30 million would be incremental capital 
expenditure and $15 million would be incremental O&M cost. 
12

  Id. lines 181-182. 
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policy was appropriate and cost justified, ComEd presumably would have commenced such 

spending and proposed recovery for such investment in the context of its overall rate case 

revenue requirement, rather than a discrete Rate ACEP surcharge.  That has not occurred.  Even 

if the Commission accepts Ms. Blaise‟s suggestion that paying for an accelerated level of 

investment provides some level of improved reliability, there is no specific information provided 

in the Company‟s filing identifying or quantifying any benefits, nor any showing that such 

benefits are not achievable under traditional regulation.  As noted by Staff witness Harry Stoller, 

the Company “does not explain why customers should pay a premium for service quality that is 

not required by law or any other standard he has identified.”  Staff Ex. 7.0 at 6.  In addition, the 

Company provided no evidence that the proposed UUFR program “will, in fact, actually move 

ComEd‟s delivery service quality beyond what is required to meet service requirements.”  Id. 

Ultimately, every Company investment decision involves weighing the costs and benefits of a 

particular proposal.  UUFR investment is a part of ComEd‟s annual capital spending each year.  

Tr. at 74-75; ComEd Ex. 4.0 at 6-7.  The fact that any form of accelerated UUFR investment has 

not survived the capital budget process due to other pressing customer and reliability needs does 

not constitute proof that ratepayers should be assessed an additional charge for such investment.  

This information, to the contrary, argues against assessing ratepayers for the investment.  If 

ComEd‟s own executives do not believe in the cost-effectiveness of UUFR acceleration, then 

ratepayers should not be forced to foot the bill.   

Moreover, the Company presented no specific evidence of a financial need for Rate 

ACEP related to UUFR investment.  For example, it failed to show that it could not simply go to 

the capital markets and finance the additional Rate ACEP investment projects rather than assess 

ratepayers a discrete surcharge each month for the projects.   
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The Commission, in a past order, has specifically rejected the notion that ratepayers 

should pay extra charges for capital projects that are of a type normally funded in base rates and 

do not survive a utility‟s own capital budget process.  In ICC Docket No. 07-0585 (cons.) 

(Ameren Illinois Utilities – Proposed general increase in delivery service rates), Ameren 

proposed Commission adoption of a mechanism that, like Rate ACEP, would assess a surcharge 

outside for specific, discretionary capital projects.  ICC Docket No. 07-0585 through 07-0590 

cons., Order of September 24, 2008 at 238-239.  Like ComEd‟s Rate ACEP proposal, the 

Ameren-proposed Rider QIP would have established a separate charge for discretionary projects 

that did not survive the Company‟s own capital budget process.  Ameren stated that its proposal 

would  

address the regulatory lag issue (associated with the financing of capital projects) in one 

of two ways: (1) delay projects so they are timed with a rate case; or (2) create a rate 

mechanism to reflect such incremental projects in rates on an on-going basis, subject to 

Commission review and reconciliation. AIU proposes the incremental approach, which 

includes the capital costs of projects in rates as they are completed and placed into 

service. Thus, AIU is seeking approval of Rider QIP to provide timely recovery of capital 

costs for certain distribution plant investments, thereby allowing continued investment in 

infrastructure. 

Id. at 239.   Moreover, like the Rate ACEP proposal in this docket, Ameren‟s Rider QIP would 

recover the costs of smart grid technology, and projects “associated with system modernization or 

service reliability enhancements.”  Id. at 240.  Also, Ameren would present its proposed project for 

Rider QIP cost recovery in a Commission proceeding for Staff and intervenor review and 

Commission approval, similar to the Rate ACEP plan.  Id.  

 In its rejection of Ameren‟s Rider QIP proposal, the Commission concluded: 

Upon reviewing the record, the Commission is not convinced that the costs in question 

are appropriate for rider treatment. While AIU argues that the amounts are significant and 

will allow it to improve the reliability of its distribution systems, the Commission does 

not believe that they rise to a level necessitating rider treatment nor are they for projects 
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whose nature warrants rider treatment. The projects/activities identified by AIU witness 

Nelson include, among others, pole replacement, line rebuilding, transformer purchases, 

inspections, and tree trimming. The costs for these types of projects and activities are 

typically addressed in a rate case since they are consistent with the everyday business of 

operating and maintaining an electricity distribution company. … 

Additionally, the Commission questions whether a financial need for such rider treatment 

exists in order to fund the projects described. AIU has offered no compelling evidence of 

financial need. The AG points out that AMS' Managing Supervisor of Business 

Performance, Mr. Getz, oversees the capital budget process and testifies that he was 

unaware of any specific projects that AIU was unable to finance through internally 

generated funds and the capital markets that would be appropriate for Rider QIP 

inclusion. The AG is also concerned by Mr. Getz's testimony that Rider QIP would 

simply provide additional funds for the financing of capital projects ―that may not make 

the cut today. (Tr. at 606) The Commission concurs with the AG that such testimony 

raises a question of whether Rider QIP may induce AIU to invest in certain capital 

projects that are otherwise only marginally justified under AIU's economic analyses.  

Even for those projects which may go beyond the customary operation and maintenance 

expenses, AIU has failed to persuade the Commission that Rider QIP is necessary. In 

fact, the Commission notes that AIU elected to deploy AMR under traditional regulation 

and without any rider recovery mechanism. The Commission sees no reason why other 

such project costs could not be recovered through a traditional rate case.  

ICC Docket No. 07-0585 (cons.), Order of September 24, 20008 at 262. 

Like the Rider QIP projects at issue in the Ameren case, UUFR investment is normally 

recovered in base rates.  Like the Ameren Rider QIP projects, the accelerated level that ComEd 

seeks cost recovery of through Rate ACEP is simply an accelerated amount that failed to pass its 

own capital budget process.  And, like Ameren, ComEd failed to show in this docket that it made 

any attempt to, or in fact could not, access the capital markets to fund the accelerated investment.   

Other reasons exist for rejecting Rate ACEP as the funding source for accelerated UUFR 

investment.  Rate ACEP would provide for recovery of a piecemeal return and depreciation as 

well as for O&M recovery on UUF activities, but would not account for either the avoided cost 

of the normal level of ongoing UUF replacement that is embedded in test year rate cases or for 

any prospective O&M savings that may result from the acceleration of UUF replacements and 
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reduced outage response costs, AG witness Michael Brosch testified.  AG Ex. 1.0 at 40.  This 

fact supports the view that Rate ACEP amounts to illegal, single-issue ratemaking.  

In addition, Rate ACEP is designed to provide full recovery, on a piecemeal basis, of all 

the incremental costs incurred by ComEd, except for five percent of O&M expenses for the 

UUFR programs, so long as ComEd contains its discretionary capital spending to within 105 

percent of its own budgeted amounts.  This is not equitable sharing, but rather an aggressive 

recovery of and conversion of discretionary costs into new revenues for ComEd.  If the UUFR 

produces any net economic benefits, through reduced outages and outage response costs, the 

resulting cost savings would not be shared with ratepayers until they are captured within a future 

rate case test year.  AG Ex. 1.0 at 34.   

For all of these reasons, adoption of Rate ACEP to fund accelerated UUFR investment 

should be denied. 

 2. Utility Electric Vehicle (“EV”) Pilot 

ComEd‟s describes their investment in an electric vehicle (“EV”) pilot program as a 

proposal to invest $5 million dollars in different types of utility EVs for its vehicle fleet and 

associated charging stations.
13

 ComEd Ex. 2.0 at 4; ComEd Ex. 1.0 at 6.  

ComEd proposes to purchase the following assets, as shown in the table below, with the 

unit cost estimates described, forming the basis for Commission approval of its proposed budget 

amount: 

                                                           
13

 ComEd definitions were stated by Company witness Michael McMahan during cross examination: EV – “electric 

vehicle is powered by battery…a Nissan Leaf is a pure electric vehicle.” Tr. At 119 (January 25, 2011); hybrid 

vehicle: “a hybrid vehicle self-charges through regenerative charging off the braking system and oftentimes, has an 

internal combustion engine.” Later Mr. McMahan agreed an example of a hybrid would be a non-modified Prius Id. 

at 119-120.; and plug-in hybrid or PHEV, “carries a plug with it. It‟s the same as a hybrid, but you can also plug 

into a socket to charge the battery as well as from the regenerative braking.” Id. at 120.   
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ComEd EV Pilot 

Program Assets  

            Unit Cost      Quantity  Total ComEd Cost  

 

Plug-in car  

 

            $ 36,000  

 

    45  

 

$ 1,620,000  

Plug-in cargo/service 

vehicle  

            $ 135,000      8  $ 1,080,000  

Hybrid bucket truck 

(non-pluggable)  

            $ 250,000      4  $ 1,000,000  

PHEV digger-derrick              $ 350,000      2  $ 700,000  

Level 2 charging 

stations for company 

vehicles  

            $ 10,000      55  $ 550,000  

Incidental equipment and 

contingency  

$ 50,000                 $ 50,000  

 

Total Vehicles:  

 

    59  

Total Charging Stations:      55  

Total EV Pilot Program Investment:                                     $ 5,000,000  

 

ComEd Ex. 2.0 at 5.   

Assessing a discrete charge through Rate ACEP for an EV Pilot is unnecessary, will 

result in higher rates and provides no benefits to ratepayers.  ComEd currently owns 10 

converted plug-in hybrid electric vehicles; and nine hybrid electric bucket trucks.   ICC Staff 

Exhibit 2.0 at 7; Staff Ex. 9.1, Part 1.  AG witness Brosch testified that notably, in his rate case 

testimony in pending Docket No. 10-0467, ComEd witness McMahon addresses ComEd‟s fleet 

of approximately 3,300 vehicles, including various hybrids, biofuel and flex-fuel vehicles.
[2]

  The 

59 incremental vehicles proposed under the EV Pilot program represent replacement of less than 

two percent of the entire fleet.
[3]

   In the normal course of business, ComEd would expect to 

replace at least 150 to 200 vehicles annually, given its depreciation accrual rates of 11.59% for 

                                                           
[2]

               AG Ex. 1.0 at 27.  Docket No. 10-0467; ComEd Ex. 9.0 Rev. at 44-45. 
[3]

               ComEd Ex. 2.0, page 5, shows the planned quantity of EV vehicles for the Pilot would include 45 plug-in 

cars, 8 cargo/service vehicles, 4 hybrid bucket trucks and 2 PHEV digger-derrick vehicles. 
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passenger cars, and ranges from 5.72% to 12.04% for various types of trucks.
[4]

  As noted by Mr. 

Brosch, there is nothing special about the EV pilot, as it could readily be absorbed into ComEd‟s 

routinely large need to deploy replacement vehicles each year.  However, rather than simply 

integrating the proposed EV Pilot into normal vehicle replacements, Rate ACEP clearly 

envisions shifting all the up-front costs and risks of the Company‟s planned EV research project 

onto customers, even though any benefits from this pilot are far from certain.  Id. at 27-28. 

Staff witness David Rearden discussed why ComEd‟s Rate ACEP is fatally flawed, given 

its use of ComEd-designed budgets as the performance benchmarks.  Rearden viewed this as a 

grave structural flaw that he believed would be impossible to overcome even with modifications 

to Rate ACEP.  ICC Staff exhibit 1.0 at 3.  Dr. Rearden further described why Rate ACEP 

misaligns Company incentives, or rewards ComEd to maintain higher rates than would be seen 

under traditional rate of return regulation. For example, he noted that “ComEd has a strong 

incentive to overestimate the budget”  and  that “there appears to be nothing in Rate ACEP to 

prevent ComEd from strategically declaring a project complete to reap benefits from the 

incentive scheme.”  Id. at 19, 22.   

In contrast, traditional regulation maintains certain safeguards to prevent an unreasonable 

risk to ratepayers. As Dr. David  Rearden opines: 

A prudent utility plans the best it can and invests efficiently. If the utility 

cannot justify its expenditures, then it can be at risk for a disallowance. This is a 

very important incentive for the utility and an important safeguard for ratepayers. 

 

Id. at 8. 

 

                                                           
[4]

               ComEd‟s rate case filing in Docket No. 10-0467 includes disclosure of depreciation accrual rates under 

Part 285.305 (e);  AG Ex. 1.0 at 27. 
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Clear evidence of the problems generally described by Staff witness Dr. David Rearden 

can be seen within the EV Pilot proposal.  In particular, use of to Company-developed budgets 

creates misaligned incentives, shifts the risk of the investment to ratepayers and provides illusory 

benefits at best.  As Staff witness Jennifer Hinman stated: 

The Company has every incentive [citation omitted] to inflate the budget 

proposed to the Commission to stay far enough under budget to complete the 

program and thereby profit substantially. Ratepayers would be harmed by these 

inflated budgets because they would have to pay the resulting higher rates.  

 

ICC Staff Exhibit 2.0 at 3 (emphasis added).   By all accounts, Ms. Hinman was diligent 

in reviewing the Company‟s budget related to the EV pilot (ICC Staff Exhibit 2.0 and 

9.0) and her review revealed the Company developed an inflated budget of over twenty 

percent. Id. at 22.  

While Mr. McMahan contends Ms. Hinman‟s budget calculations are 

“inappropriate or mistaken” (ComEd Ex. 7.0 at 2), it reveals the fact that the EV pilot 

under Rate ACEP gives the Company tremendous control without transparency over 

certain information necessary to identify, verify, or double check the Company‟s budget 

estimates.  In one case, Mr. McMahan supported his cost estimates by stating, “per-unit 

costs for charging infrastructure are based on estimates generated from conversations 

with charging infrastructure providers, and not actual quotes for work.” ComEd Ed. Ex. 

7.0 at 13.
14

  It is unclear how does Staff or intervenors could verify these statements 

going forward. 

Additionally, Ms. Hinman stated: 

Details such as model numbers and technical specification that are missing from 

the proposed budgets may have significant impacts on ComEd‟s final investment 

                                                           
14

 Staff witness Ms. Hinman noted that in reviewing vehicle cost estimates provided by the company, “[the 

manufacturers‟ websites have the prices of new vehicles protected such that only members/previous customers can 

view the prices.” ICC Staff exhibit 2.0 at 7; footnote 3. 
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expenditure amounts. ComEd appears to be able to choose to complete  a program 

under budget, especially if it overestimates the cost to purchase assets and ends up 

purchasing different cheaper models…. Different models and manufacturers of 

virtually the same type of vehicle have significant differences in costs. When the 

monetary incentive is tied to a budget, the Company will have an incentive to 

spend under budget. The more inflated the budget, the greater the profit 

opportunities are, and the more likely it is that ratepayers will be paying higher 

rates under the Alt Reg mechanism than they would otherwise pay under 

traditional rate of return regulation. 

 

 ICC Staff Exhibit 2.0 at 9. 

 

Thus, EV Pilot budgets under Rate ACEP are not necessarily, as Company 

Witness Hemphill asserted,  “assumptions and numbers [that] can be double checked, and 

… budgets [that] can be altered if appropriate.” ComEd Ex. 6.0 at 13.  Instead the EV 

Pilot budget process is more appropriately described by Staff witness Ms. Hinman, who 

characterized it as ComEd asking the Commission “to place a great deal of trust in 

ComEd‟s AltReg proposal and Rate ACEP budget estimates.” ICC Staff Exhibit 9.0.  

Given the inherent incentive mechanism that rewards the Company for an inflated 

budget, any lack of transparency in the Company‟s “trust-us” budget is particularly 

problematic.  

 

Like AG witness Brosch, Staff witness Hinman concurred that it is unnecessary and non-

beneficial to ratepayers to recover costs associated with EVs through the Rate ACEP proposal.  

She pointed out  that ComEd‟s current fleet is currently comprised of mostly alternative fueled 

vehicles, noting that ComEd‟s website states that the Companies green fleet is currently 

comprised of the following vehicles: 

 1,774 trucks that use biodiesel fuel (20% soybean oil, 80% diesel)   

 250 E85 flex-fuel vehicles capable of being fueled with ethanol   

 91 hybrid Ford Escape SUVs   

 40 Prius hybrids   
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 10 Prius Plug-in hybrid electrical vehicles (PHEV)   

 2 biodiesel-electric hybrid bucket truck   

 1 liquid petroleum gas (LPG) bucket truck   

Staff Ex. 2.0 at 9-10.  As such, alternative-fuel vehicles already represent 63 percent of ComEd‟s 

total fleet of cars and trucks.  Id.   

In addition, ComEd already is conducting research studies of alternative vehicles through 

grants under the “Clean Cities Project” and an Electric Power Research Institute (“EPRI”) award.  

Specifically, the Clean Cities grant awards ComEd $610,000 for vehicles, and $421,480 for 

infrastructure.   ICC Staff Exhibit 2.0 at 21; Staff Ex. 9.1, Part 1.  In cross examination Company 

witness Michael McMahan stated that ComEd, through the Clean Cities Grant, has been awarded 

money  for bucket trucks, hybrid bucket trucks; hybrid Ford Escapes; a hybrid digger derrick 

truck and 36 charging stations.  Tr. at 134. 

 Under the Electric Power Research Institute (EPRI) grant, ComEd is partnering with 

EPRI and others to demonstrate PHEV in a commercial fleet application.  Under the grant, 

ComEd will deploy PHEV bucket trucks.  Each utility‟s cost share is the cost of the base vehicle 

(approximately $106,000 per vehicle in ComEd‟s case) while the grant covers the incremental 

PHEV. All vehicles acquired under this grant are expected to be in service by the second quarter, 

2011.  ICC Staff Exhibit 2.0 at 21; Staff Ex. 9.1, Part 1. In addition, on cross- examination, 

ComEd witness McMahan stated the Company would receive 11 GM Chevy Volts (EVs) under 

the demonstration project with EPRI.  Tr. at 184.  

 In short, ComEd already is engaged in what looks to be meaningful assessments of the 

performance of EVs and other non-traditional vehicles.  Their proposal to require ratepayers to 
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pay a premium for the privilege of having ComEd study efficiencies gained from 59 EVs is not 

the kind of tangible “benefit” that Section 9-244(b)(2) of the Act envisions.   

 3. Low-Income Customer Assistance Program 

 ComEd‟s petition describes its alternative regulation low income program proposal as 

comprehensive assistance for its low-income customers who would otherwise “be at risk of 

losing a significant source of assistance that enables many to receive essential electric service.”  

ComEd Petition at 6.  ComEd witness Emmons states that the ComEd CARE programs which 

are the subject of the Company‟s petition are “needed to ensure that they [low income 

customers] are not deprived of essential electric service.”  ComEd Ex. 5.0 at 3.  For the most 

part, the ComEd CARE programs now being promoted as part of the Company‟s alternative 

regulation plan were previously provided by the Company in fulfillment of its obligation under 

amendments to Section 16 of the Public Utilities Act.  Under Public Act 95-0481, which was 

enacted in August of 2007, ComEd and the Ameren companies were required to fund certain 

customer bill payment assistance initiatives.
15

   That formal obligation to implement and finance 

those programs ended in 2010.  ComEd‟s response is to ask the Commission to approve the 

collection of $10 million per year from ratepayers through two years of Rate ACEP to fund 

certain ComEd CARE programs which the Company itself once funded and offered pursuant to 

P.A. 95-0481.  ComEd Petition at 5-6; ComEd Ex. 5.0 at 6. 

The Company has erroneously described its commitment to its low-income customers as 

one constrained by law.  ComEd witness Emmons represented that the funding required by P.A. 

95-0481 ends in 2010 and that under the statutory mandate “only a certain amount could be spent 

                                                           
15

 220 ILCS 5/16-111.5A(e), P.A. 95-0481. 
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to provide assistance to low-income customers”.    ComEd Ex. 5.0 at 3, 12.  Emmons says the 

programs will not continue beyond 2010 if the Commission does not approve their continuation 

under ComEd‟s alternative regulation proposal.  ComEd Ex. 5.0 at 3.  This is only true if ComEd 

and its parent choose to pull the plug on these programs in the absence of new ratepayer funding.   

ComEd‟s alternative regulation plan would increase rates by $10 million so that consumers – not 

ComEd or its parent – would fund the continuation of seven designated programs.  Absent 

ratepayer funding, Emmons states, “ComEd will not be able to offer these programs if it cannot 

recover its costs under the alternative regulation plan.”  ComEd Ex. 5.0 at 6. 

 ComEd proposes to continue seven low-income assistance programs as part of Rate 

ACEP.  It refers to the following programs collectively as “Low Income Assistance Programs” 

or “LIAP”:   

 (1) Residential Special Hardship (one-time grants for residential customers with 

household incomes up to 200% of the federal poverty level)
16

, ComEd Ex. 5.0 at 7-8;  

 (2) Helping Hand (matching a certain percentage of customers‟ payments if those 

payments are made on time over a given period of time in order to establish prompt 

payment behavior), ComEd. Ex. 5.0 at 10;  

 (3) Summer Assistance Program (one-time annual bill credit of $10 to residential 

customers who are LIHEAP customers or have household incomes of up to 200% of 

federal poverty level not eligible for LIHEAP) ComEd Ex. 5.0 at 9;  

 (4) Fresh Start Payment Plan (credits to customers pre-program arrearages up to $1,000 if 

customer makes full monthly payments of budget bill amount by the due date for five 

consecutive months), ComEd Ex. 5.0 at 10-11;  

 (5) Small Business and Non-Profit Energy Assistance Program (one-time variable grants 

of the lesser of 25% of annual electric bill or program cap for non-residential customers 

                                                           
16

 ComEd witness Emmons’ Direct Testimony, filed on August 30, 2010, states that the threshold income qualifying 
level for the Residential Special Hardship program is 400% of poverty level.  This qualification was subsequently 
changed early in 2011 to 200% pursuant to the Commission’s order in ICC Docket No. 10-0640.  Commonwealth 
Edison Company, Application for Approval of a Payment Assistance Plan, Including a Percentage of Income 
Payment Plan, Offered Under the Authority of Section 8-105 of the Illinois Public Utilities Act, (“ComEd Payment 
Assistance Plan Petition”) Order,  January 5, 2011 at 7-9; Tr. 357. 
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such as churches, daycare centers, senior center and learning institutions that demonstrate 

financial hardship), ComEd Ex. 5.0 at 11;  

 (6) Nonprofit Agency Matching Programs (matching funds to help low income customers 

resolve outstanding balances and prevent eviction due to disconnection of service), 

ComEd Ex. 5.0 at 11-12; and  

 (7) Educational Outreach (partnership with nonprofit agencies and municipalities to 

provide low income customers with information, tools and assistance on electric bills), 

ComEd Ex. 5.0 at 12. 

ComEd repeatedly sounds the alarm that funding will “end” or funding will “expire” in 

2010 for those ComEd CARE programs previously offered pursuant to P.A. 95-0481.  ComEd 

Petition at 5-6; ComEd Ex. 5.0 at 3; Tr. at 364.   These admonitions, however, cannot be taken as 

an indication of a lack of corporate interest in customer assistance programs.   In fact, ComEd 

recognized well before passage of the bill payment assistance mandate that there were benefits 

associated with offering such programs.  ComEd CARE programs actually began in 2006, AG 

Cross. Ex. 5, p. 1 and Attach. 6; Tr. 340-41 and Tr. 363.    Prior to the enactment of any statutory 

requirements, Exelon shareholders were funding these programs.  In 2006 ComEd‟s parent‟s 

contribution to ComEd CARE was $5,500,595. AG Cross Ex. 5; Tr. 340, 346.   

Exelon‟s commitment to customer bill payment assistance programs was such that by 

August 2007, when P.A. 95-0481 became effective, ComEd CARE was well under way.  The 

law passed that year merely sanctioned the continuation of all the customer assistance programs 

that the Company had already concluded were a worthy investment.  Emmons confirmed that by 

the time the Act was amended, five of the programs which the amendment made mandatory were 

already in place.  Specifically, ComEd‟s electric space heat rate relief program, summer 

assistance program, residential rate relief program, residential special hardship program and 

nonresidential special hardship program were already being funded as ComEd CARE programs 

when P.A. 95-0481 was passed.   Tr. 338-39.  In 2007, both Exelon and ComEd made significant 
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contributions to ComEd CARE customer assistance programs, with ComEd alone contributing 

$31,547,928. AG Cross Ex. 5; Tr. 348-49. 

Funding for ComEd CARE programs continued through each of the next three years, 

sometimes financed by ComEd, sometimes by Exelon Generation, and sometimes by both 

entities.  In 2008, ComEd contributed $21,019,580 to these efforts.  Exelon Generation 

reimbursed the utility in the amount of $7,716,349.  AG Cross Ex. 5, Attach. 3; Tr. 349-50.  For 

2009, ComEd spent $13,900,802 on ComEd CARE, and was later reimbursed by Exelon for 

almost the entire amount: $13,478,999.  AG Cross Ex. 5, Attach. 4; Tr. 351.  Finally, in 2010, 

ComEd CARE programs enjoyed a whopping $64,076,415 contribution from ComEd.  AG Cross 

Ex. 5, Attach 5; Tr. 352.  

What ComEd ignores in making its case for ratepayer funding of these programs is that 

there is nothing standing in the Company‟s way of continuing the commitment to customer 

assistance it began five years ago.  Without any prompting from lawmakers, ComEd and its 

Exelon parent corporation demonstrated not only the foresight but the financial wherewithal to 

initiate and fund these programs in 2006.    Significantly, under cross-examination, ComEd 

witness Emmons did not hesitate to point out that ComEd branded these programs as “ComEd 

CARE” programs before the legislation codified their implementation.  Presumably, the 

Company anticipated that it would reap measurable benefits associated with this branding in 

2006.  Its enjoyment of those benefits after the law was passed was no less real.     

The inescapable conclusion here is that ComEd, along with its Exelon parent and 

generation affiliate, having spent significant amounts to support ComEd CARE over the past five 

years, cannot now argue that continuing to offer bill payment customer assistance programs is a 



24 

 

corporate burden so great that it must ask ratepayers to bear even higher rates to fund what its 

independent judgment embraced years ago as a reasonable expenditure.    The Commission must 

surely see the inequity of this request.  Exelon shareholders have supported ComEd CARE 

programs every year since their initial introduction in 2006 with at least $5 million in annual 

funding, and more than $10 million per year most years.  They have also reaped the goodwill 

associated with those efforts.  ComEd‟s request that ratepayers now take over this responsibility 

for this charitable effort is not only unsupported in the record, but unfair to the many customers 

who struggle each month to pay even existing rates.  The request that ratepayers pick up the tab 

is especially outrageous given the Company‟s admission that it has not even approached Exelon 

to request that it continue some level of funding.  Tr. at 365.    

While Section 16-111.5A(e) of the Public Utilities Act did require that ComEd provide 

for the funding and implementation of these customer assistance programs through 2010 and of 

other programs in 2011, that law does not proscribe the establishment or funding of any specific 

customer assistance in future years.   220 ILCS 5/16-111.5A.  ComEd witness Emmons admitted 

that while the Act dictated that ComEd was obliged to offer customer assistance programs during 

certain years, nothing in the law prohibited the continuation of such programs beyond those 

specified years.  Tr. 364-65.  The People maintain that the Company understands well the very 

real value of these programs, both to its customers and to its own corporate interests.  To suggest 

that only alternative regulation can save ComEd CARE is to ignore a history that demonstrates 

otherwise.    

D. Mechanism for Future Rate ACEP Projects 
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ComEd proposes to use the Rate ACEP mechanism as a means to recover costs 

associated with specific smart grid investments – including nearly 200,000 AMI meters and 

distribution automation equipment.  The Company‟s proposals involves a series of time-

consuming, loosely defined workshops and five-month project approval proceedings that only 

add to, not lessen, the Commission‟s regulatory burdens.  As discussed below, the request to 

fund discrete smart grid investments through Rate ACEP should be rejected. 

 1.  Rate ACEP as a Smart Grid Cost Recovery Mechanism 

As part of its proposal, ComEd proposes to use Rate ACEP as a mechanism to pay for an 

additional 190,000 smart meters and an “outage management system interface,” to be proposed 

for formal Commission approval in a five-month proceeding after the conclusion of the planned 

(but yet-to-be-initiated)  ICC Smart Grid Policy docket and the issuance of a final AMI Pilot 

evaluation report.  ComEd Ex. 1.0 at 17, 22.   ComEd also proposes to use the Rate ACEP 

mechanism to fund up to $95 million in additional investments in distribution automation 

(“DA”) and AMI “if the Commission finds those investments to be cost-beneficial” after 

workshops and a five-month docketed proceeding.   Id. at 13. 

ComEd witness Hemphill argues that the Rate ACEP mechanism is needed because “If 

we wait to begin that task until after we have finished deciding what technologies ought to be 

deployed, benefits will be delayed or lost and customers will lose out.”  Id. at 15.   He ominously 

warns, “failing to approve this mechanism does prejudge the outcome” of the Commission‟s 

Smart Grid Policy docket, and, further that “Without a mechanism to go forward, the benefits to 

customers, Northern Illinois economy, and society will be delayed and lost.”  Id. at 15-16.   
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According to ComEd witness Hemphill, in each of its proposed Rate ACEP filings 

involving future smart grid investments, ComEd will describe the objectives to be accomplished 

by making these investments, and the benefits that customers will receive. ComEd will also 

provide a description of the equipment to be installed and a plan for how, why and where on the 

system the investments would be made during the period covered, and specify criteria for their 

selection. ComEd will also provide a budget for the proposed capital investment, a budget for 

any incremental operating and maintenance costs, and a cost-benefit analysis. Finally, the 

Company states that it “hopes that the Commission‟s Smart Grid Policy Docket will provide 

additional guidance concerning other filing requirements based on the recommendations that we 

understand will be made by the ISSGC.”  Id. at 16. 

ComEd asserts that Rate ACEP is necessary if the Company‟s electric distribution system 

is to be modernized with digital smart grid technology.  ComEd Ex. 2.0 at 6-8.    According to 

ComEd, “The utility is at risk not only for operational performance, but also that its decisions 

will be second-guessed and cost recovery denied for investments made in good faith.  That 

regulatory uncertainty discourages long term investment and planning, and potentially stifles or 

delays beneficial investments.”   ComEd Petition at 2.  The Company argues that the Rate ACEP 

proposal and its inherent Commission provision of an advance prudency determination, provides 

“the certainty needed to invest in beneficial programs.”  ComEd Ex. 1.0 at 10.  The record 

shows, however, that the Company failed to demonstrate that, in fact, Rate ACEP is either 

appropriate or necessary, or that traditional regulation prevents the Company from making 

beneficial investments in new technology. 

As AG witness Brosch noted, ComEd continuously invests in its distribution system, 

including deployment of distribution automation technologies, and other smart grid investments, 
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where they can be cost effectively integrated.  ComEd witness McMahan confirmed that the 

Company has been investing in smart grid digital technology for years “based on applying 

conventional technical criteria to the individual circumstance.” ComEd Ex. 2.0 at 8.  Mr. 

McMahan could not identify the particular DA investments that ComEd would be proposing 

under Rate ACEP, but suggested that “favorable candidates for significant investment in the 

short term, include” 1) Automatic Switches and Reclosers; (2) Automatic Line Reconfiguration; 

(3) Enhanced Line Isolating Control; and (4) Intelligent Substations.  ComEd Ex. 2.0 at 9.  

 

Moreover, the Company and other utilities have relied upon the deployment of 

technology to improve service and reduce expenses for many years. For example, in ComEd‟s 

Docket No. 07-0566 rate case, ComEd witness Williams described the Company‟s past 

deployment of SCADA technology, smart switches and mobile dispatch systems to improve 

service and reduce expenses. He also described the Company‟s use of aerial spacer cable, 

dielectric injection treatment of underground cables and other new technologies to improve 

distribution system performance. AG Ex. 1.0 at 45-46.  The Company has not suffered any past 

disallowance of these or other technology investments when its rate base was calculated within 

rate case proceedings.  Id.
  
Likewise, Staff witness Harry Stoller rejected the notion that 

traditional rate of return regulation would likely lead to disallowances of new technologies.  He 

noted that the Company failed to provide specific reasons why ComEd would have reason to be 

concerned about cost recovery of new technologies the Company believes to be prudent.  ICC 

Staff Ex. 7.0 at 4, 12.  He also bristled at the notion that ComEd should be conditioning general 

delivery system performance improvements on special cost recovery inducements.  Id. at 9.  In  

short, there has been no showing in this Docket No. 10-0527 that traditional regulation will not 

continue to offer ComEd a reasonable opportunity for cost-effective deployment of new 
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technologies, as it has in the past.  AG Ex. 1.0 at 45-46.  As noted by Staff witness Stoller, if a 

utility has demonstrated reasonable and prudent infrastructure investments in technologies that 

improve the quality of service to customers, the Commission would recognize this effort by 

including these investments in the utility‟s rate base and authorizing it to earn a return of an on 

that investment.  ICC Staff Ex. 7.0 at 11.  He suggested that if a utility has concerns about any 

new technology that it fears may be deemed imprudent, it can always petition under Section 8-

406 of the Act for a certificate of public convenience and necessity, which would provide the 

utility with confidence going forward that the Commission would deem the investment prudent 

in any future rate proceeding.  Id. a 13.   

If ComEd‟s concern is focused on any cost recovery risk associated with the purchase of 

thousands of AMI meters, the Company should wait until the Commission has evaluated the 

AMI pilot before asking the Commission to approve a specific cost recovery mechanism.  Once 

again, the Commission has not been provided the information it needs to determine that 

ratepayers should pay a premium for such technology through an extraordinary cost-recovery 

mechanism.  Presumably, the AMI pilot will provide the Commission with specific information 

related to the costs and benefits of smart meters.  It certainly believed as much when it approved 

the pilot in ICC Docket No. 07-0566.  The Commission specifically stated it would await the 

results of the pilot, Illinois Statewide Smart Grid Collaborative and Policy Docket before it 

would make any assessment regarding advance prudency determinations and the right cost 

recovery approach: 

The project-by-project consideration may be appropriate, but only in the context of 

overall smart grid goals approved in the Smart Grid Policy Order. When the Company re-

files Rider SMP/SG, appropriate process changes should be addressed. In summary, 

Rider SMP is adopted for the limited purpose of implementing Phase 0 of AMI 

deployment, following the six month AMI Workshops and Commission approval, as 
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discussed above. The results of Phase 0 will be analyzed by ComEd and brought to the 

Statewide Smart Grid Collaborative. The Statewide Smart Grid Collaborative should 

begin to immediately consider smart grid policy issues in Illinois. That collaborative 

process is to be followed by a Commission docket to adopt specific goals and policy 

framework related to the deployment of a smart grid in Illinois. Thereafter, ComEd may 

file a plan for implementation and re-file its request for rider recovery of smart grid 

investments. 

ICC Docket No. 07-0566, Order of September 10 at 143. 

In the aforementioned Ameren rate case, the Commission, too, specifically rejected the 

notion that a cost recovery mechanism could be established without an overall plan for smart 

grid investment being presented to the Commission: 

With regard to AIU's suggestion that smart grid costs may be recovered through Rider 

QIP, the Commission is even less comfortable with that idea. While the Commission believes 

that moving toward a smart grid is appropriate, plans to do so must be well thought out. Before 

the Commission will consider cost recovery for smart grid improvements, it must be confident 

that the improvements are practical and cost effective. At this time, it does not appear that AIU is 

close to having a plan for implementing a smart grid.  

Among the concerns expressed about smart grid costs and Rider QIP is AARP's objection 

to the additional cost burdens that Rider QIP may impose on customers who have no interest in 

supporting AIU's investment in or ever taking advantage of new smart grid technology for 

discretionary and non-essential services. AARP also fears that AIU or Ameren may generate 

unregulated revenue from smart grid investments paid for by customers. AARP seems to suggest 

that customers should share in such revenue if they are forced to pay for the system 

enhancements that made the revenue possible.  

Another concern regarding smart grid costs and Rider QIP comes from IIEC. While IIEC 

agrees that smart grid and smart metering may be the delivery service system of the 21st century, 

it points out that many large industrial customers already have relatively advanced metering 

installations, whether provided by AIU, by their own investments, or through a retail electric 

supplier. IIEC fears that Rider QIP could make them pay twice.  

Such concerns of AARP, IIEC, and others all must be considered in determining how to 

implement and pay for smart grid technology.   

ICC Docket No. 07-0585 (cons.), Order of September 24, 2008 at 263-264 (emphasis added).  

 Like Ameren, ComEd readily admits it has no “plan” of any kind related to smart grid.  

Tr. at 599-560. Mr. McMahan, in his testimony, admits that the Company cannot identify with 

any degree of certainty what distribution automation equipment the Company would propose be 
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recovered through Rate ACEP.  ComEd Ex. 2.0 at 9.  Approving a specific cost recovery 

mechanism now, before the Commission has had an opportunity to 1) evaluate the two-year‟s 

worth of work of the Illinois Statewide Smart Grid Collaborative through the formal Policy 

Docket, 2) evaluate the results and lessons learned from the AMI pilot, and 3) review a specific 

smart grid utility plan, is premature.   The Commission simply does not yet have the facts to 

determine what, if any, special cost recovery mechanism is needed.   

 The Company also failed to prove that financial need necessitated customers paying a 

premium (Rate ACEP surcharge) for the discretionary projects the Company proposes.  ComEd 

is clear that “the issue is not whether ComEd can access capital markets,” and then goes on to 

assert that its financial position may be harmed without both Commission pre-approval and 

piecemeal rate increases to fund these discretionary projects.  AG Ex. 1.0 at 23.  For example, 

ComEd specifically stated, “The issue is not whether ComEd can access capital markets.”  Id.  

Under traditional regulation the Commission relies on a utility‟s access to the capital markets 

both to provide capital for needed investment and as a means to incorporate investors‟ judgments 

about reasonable investments.  Effectively, ComEd is attempting to replace investors‟ judgment 

about whether a project is economically justified with Commission pre-approval when it may not 

be economically justified.  Under Rate ACEP, the Company is looking to ratepayers to provide a 

source of new revenues for projects that would otherwise not likely be approved in the 

Company‟s own internal capital budgeting process, as the Company itself admits when it asserts 

that these projects, if invested in under traditional regulation, “would harm ComEd‟s financial 

position.” 
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For all of these reasons, the Commission should reject Rate ACEP as a cost recovery 

mechanism for ComEd‟s future smart grid investments and other yet-to-be named investment 

projects.   

2. Proposed Rate ACEP Review Procedure   

ComEd witness Hemphill suggests that the Rate ACEP review process would somehow 

streamline the installation of smart grid technology, and create a more collaborative regulatory 

environment.  He testified that one of the important objectives of alternative regulation was to 

reduce regulatory costs.  Tr. 570-571; ComEd Ex. 1.0 at 5.  But cross-examination revealed the 

opposite would occur under the Rate ACEP proposal. 

First, Commission adoption of Rate ACEP would not eliminate or in any way reduce the 

need for rate cases.  Tr. at 571.  All Rate ACEP filings would be discretionary, and not be subject 

to the kinds of checks and balances inherent in ComEd‟s annual capital budget process.  See Tr. 

at 147-170.    Given the frequent Rate ACEP filings envisioned by the Company, it is highly 

likely that Staff and intervenors will find themselves addressing both ComEd‟s frequent (as of 

late) rate cases and Rate ACEP filings at the same time, something Mr. Hemphill agreed was 

possible.  Tr. at  571.  In addition, Rate ACEP requires a biennial review process.  Id.  In its 

responses to data requests AG 1.13, DLH 1.07 and DLH 6.02, ComEd listed and described the 

filings and procedures it envisions for administration of Rate ACEP.  A copy of these responses 

is attached to Mr. Brosch‟s Direct testimony as AG Exhibit 1.4, and illustrates the complexity of 

the Rate ACEP regulatory process. 

Any Rate ACEP project approval filing would involve a ComEd filing by October 1
st
 and 

a Commission Order by the following April 1
st
, thus adding five-month Rate ACEP project 
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review proceedings to the Commission‟s usual workload.  Tr. at 571-572.  In the filing, the 

Company would be requesting an advance prudency determination on the investment at issue 

from the Commission.  Tr. at 582. Under the timeline ComEd envisions, a workshop process 

involving the Company, Staff and intervenors would start before the first Rate ACEP filing and 

would precede each Rate ACEP filing.  Tr. at 574-576.  The workshop process would start with 

consideration of the particular ComEd investment proposal.  Tr. at 576-577.  That ComEd 

proposal would then be reviewed and analyzed by Staff accountants, engineers and economists in 

order to assess, for example, the proposed budget baseline.  Among the issues to be resolved  

would be assessing ComEd and outside contractor staffing needs, given the requested 

Commission approval for both the budget baselines and prudency of the investment.  Tr. at 582.  

 In addition, in order to assess the prudency of a proposed investment, ComEd witness 

Hemphill agreed it would be important for Staff and any interested stakeholders to examine 

alternatives to the proposed investment to ensure that the project, in fact, could be called prudent.  

Tr. at 583. And this overall evaluation would necessitate looking into other technologies or even 

another investment as a whole to determine whether the alleged benefit associated with the 

proposed project could be achieved in another less expensive manner.  Staff and parties would 

also have to evaluate whether the amount of the proposed project, including the number of  

reclosers and AMI meters was, in fact, an appropriate amount, in order to conclude the proposal 

was prudent.  ComEd witness Hemphill further concurred that Staff might want to perform some 

type of cost-benefit analysis or at least review a ComEd cost-benefit analysis to assess a pre-

investment prudency decision.  Tr. at 584. 

In addition, any such assessment presumably would also involve examining the proposed 

locations of the projects to determine whether the location made sense from a reliability and 
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cost-effectiveness viewpoint.   Tr. at 583-585.  Such an examination would be especially relevant 

when one considers that the Rate ACEP projects are, by the Company‟s own admission, 

discretionary, non-essential projects.  The Company simply assumes Staff and intervenors are 

equipped  to make that assessment on a regular basis outside of, and in addition to, the traditional 

rate case review process.  Staff itself, however, does not share that conviction.  If the parties 

could not come to any kind of an agreement on the terms of the proposed Rate ACEP projects 

during the workshop process, the Company would still move forward with its cost recovery 

proposal.  At that point, the review process would be repeated in the formal, docketed, five-

month proceeding – a timeline that ComEd witness Hemphill admits is “tight”, in terms of 

discovery and review.  Tr. at 588-590. 

Staff witness David Reardon was particularly critical of ComEd‟s proposed “collective 

approach to its investment decisions” and pre-investment prudency review.  Staff Ex. 1.0 at 9.  

He noted that this approach involves assessing each proposed project within the universe of 

many different alternatives, and “places unreasonable demands on the Commission, Staff and 

intervenors.”  Id.  He noted that “neither the Commission nor its Staff has the intimate 

knowledge of ComEd‟s distribution system necessary to oversee its design and upkeep on a 

detailed and continuous basis.”  Id. at 19.  He observed that Staff is much better suited to 

reviewing ComEd‟s decisions for whether it engaged in prudent planning and executed those 

plans efficiently after the fact.  He stated that under traditional regulation, “the Commission 

evaluates the support that ComEd provides for the investment and spending decisions that it has 

already made in the context of its operations.”  Id. at 9.  He concluded that this is a much more 

reasonable method for establishing recoverable rate base and expenses. Id. 
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AG witness Brosch similarly criticized the Rate ACEP “collective” regulatory process.  

Far from streamlining regulation, he noted that the Rate ACEP process would pull Staff and 

intervenors into a much more active role in the planning, capital and expense budgeting, resource 

prioritization and management oversight of numerous projects and programs that have 

historically been the province of utility management, and for which management has historically 

been held accountable.  AG Ex. 1.0 at 47.  Acceptance of this new regulatory role would require 

Commission and Staff participation in the various filings, review proceedings, reconciliation 

proceedings and other activities so they can be, as explained by Mr. Hemphill, “fully informed of 

the progress of all of these projects so that these reviews may be informed and efficient.”
17

   

But these promises ring hollow.  Neither the Commission nor concerned intervenors are 

staffed or equipped to engage in this sort of micro-management of ComEd resource planning and 

operations.  Indeed, Staff admits it has neither the resources nor desire to engage in such a role. 

And it remains less than clear as to whether the Rate ACEP review process would permit both 

the time and access to specific utility data needed to effectively assess the budget baselines that 

are the foundation of the Rate ACEP proposal and the requisite prudency assessment.  This so-

called collaborative Rate ACEP process also shifts the risk of investment decision-making onto 

the Commission (on behalf of ratepayers) rather than shareholders -- who provide the traditional 

source of needed capital for infrastructure investments and control the hiring of management to 

plan and oversee such investments.  Id. at 48.     

All of this evidence points to the rejection of Rate ACEP as a smart grid project funding 

mechanism.  

                                                           
17

  ComEd Ex. 1.0 at 25. 
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E. Alternative Regulation in General and Rate ACEP 

In its Petition and testimony, ComEd asserts that the proposed Rate ACEP tariff and 

project review program constitutes a form of alternative regulation that will bring benefits to 

ratepayers, while providing ComEd certainty in its investment decisions.  But a review of the 

record shows that the Rate ACEP proposal can in no way be legitimately described as alternative 

regulation. 

 1. Defining Alternative Regulation 

Traditional regulation is designed to adjust utility rates and revenues, so as to provide a 

reasonable opportunity for recovery of the overall costs to provide regulated services, including 

an opportunity to earn a reasonable return on prudently invested capital.  The existing energy 

utility regulatory framework in Illinois and most other states functions under this overall cost of 

service  approach,  through which utility revenues are periodically adjusted based upon a test 

year that systematically measures elements of the revenue requirement within a formally 

docketed “rate case” proceeding.  The fundamental basis for traditional utility regulation is that, 

in the absence of competitive markets to determine pricing for an essential public service, just 

and reasonable utility rates should be determined based primarily upon the utility‟s prudently 

incurred costs to provide such monopoly services. AG Ex. 1.0 at 4, 6. 

 As explained by AG witness Brosch, an important element of traditional test period 

regulation is the incentive created for management to control and reduce costs, so as to maximize 

the opportunity to actually earn at or above the authorized return level between rate case test 

periods.  Traditional test year regulation is not continuous regulation, because prices established 

in a rate case are normally fixed for a period of years. Changes in actual costs or sales levels 



36 

 

between rate cases can increase or decrease a utility‟s profit levels before such changes can be 

translated into revised prices after a “next” rate case.  This passage of time between rate cases, 

commonly referred to as “regulatory lag,” serves as an efficiency incentive and moderates the 

counter-incentive that results when prices are based upon costs to serve.   Id. at 6, 7. 

Alternative regulation, in contrast, seeks to replace periodic rate cases with a different 

process of regulation having a primary goal of achieving lower long-term energy prices for the 

benefit of ratepayers, through improved incentives for efficiency that become achievable under 

such alternative regulation.  Alternatives to frequent and costly rate cases under alternative 

regulation may include rate case moratoria, price cap regulation, earnings monitoring and sharing 

arrangements or combinations of these approaches.  Id. at 4-5. 

Alternative regulation is, as the name implies, a departure from and replacement for sole 

reliance upon the traditional, cost-plus test year rate case regulation normally applied to energy 

utilities.  Instead of continuing to process periodic rates cases, movement to alternative 

regulation ordinarily involves new regulatory processes that may include: 

 A moratorium on rate cases for a defined period of time, to amplify the incentives 

arising from regulatory lag; and/or, 

 A price cap upon the utility‟s rates, in place of rate cases, to permit any 

operational efficiency improvements during the term of such caps to be retained 

for shareholders while protecting ratepayers from un-reviewed rate increases; 

and/or 

 Reporting and monitoring of the utility‟s achieved level of earnings, with a 

formulistic sharing of earnings above or below targeted levels;, and/or, 

 Specific regulatory mechanisms that adjust utility rates to reward or punish the 

utility based upon measured performance compared to targets or objectives. 

Id. at  7-8. 
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The most common objective of alternative regulation is to improve the overall framework 

of regulation, by moving away from the historical “cost-plus” approach using traditional utility 

rate cases and toward new approaches that can provide potentially larger rewards for efficiency 

and punishments for inefficiency, while at the same time reducing the administrative costs of 

conducting rate cases.  A successfully implemented alternative regulation framework should be 

designed to induce higher utility productivity in the long term, while eliminating or reducing the 

need for rate cases and ensuring that any benefits from improved overall efficiency are equitably 

shared between utility shareholders and ratepayers.  Mr. Brosch testified that, in his experience, 

there is general consensus surrounding these broad goals for alternative regulation.  The detailed 

specification of an alternative regulation plan, however, involves many complex issues and 

significant uncertainties surrounding future financial outcomes.  Achieving a reasonable balance 

for all concerned stakeholders in the design of an alternative form of regulation is a difficult, but 

critical task.  Id. at 8. 

While alternative price cap regulation or price deregulation is pervasive for telephone 

utilities, Mr. Brosch testified that the majority of state commissions continue to practice 

traditional test year rate case regulation for regulated electric distribution utilities.  Mr. Brosch is 

aware of only a few state commissions that have adopted alternative rate regulation for electric 

utilities, as a replacement for frequent rate cases.  For example, the State of California has its 

major electric utilities on a three year rate case cycle, with a rate adjustment mechanism 

(“RAM”) providing for adjustments in authorized revenue levels for the intervening years 

between formal test years.
18

  Hawaii recently authorized a similar three year rate case cycle with 

                                                           
18

   A general description of the three year general rate case (“GRC”) cycle at the CPUC can be found at: 
http://www.dra.ca.gov/DRA/energy/grc/  with links to the documents filed in cases for the major electric 

http://www.dra.ca.gov/DRA/energy/grc/
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RAM formula revenue adjustments in the years between test years.
19

  However, in both 

California and Hawaii traditional rate cases are planned for the electric utilities every three years 

to provide a formal review of revenue requirements based upon the cost of service.  In 

Mississippi, the two largest electric utilities participate in a Performance Efficiency Plan (“PEP”) 

tariff that provides for annual revenue adjustments based upon prescribed formula and the 

achieved returns of Entergy Mississippi and Mississippi Power Company.
20

  

Most states employ non-traditional ratemaking mechanisms, such as riders, to adjust 

utility rates for changes in the fuel expenses and/or purchased energy costs incurred by electric 

utilities and certain other pass-through taxes and special types of costs, such as energy efficiency 

program costs or environmental remediation costs.  However, truly alternative regulation 

involves a much broader change in the framework of regulation, with a goal of improving 

efficiency incentives and striving to replace or greatly reduce the frequency of traditional cost-

plus test year rate cases. 

While ComEd files its Rate ACEP request under Section 9-244 of the Act, that provision, 

as discussed further in Part IV of this Brief, envisions a broad change in the framework of 

regulation, rather than the piecemeal, rider-like approach that is Rate ACEP.  Paragraph (a) of 

Section 9-244 states that, “Notwithstanding any of the ratemaking provisions of this Article IX 

or other Sections of this Act, or the Commission‟s rules that are deemed to require rate of return 

regulation, and except as provided in Article XVI, the Commission, upon petition by an electric 

or gas public utility, and after notice and hearing, may authorize for some or all of the regulated 

                                                                                                                                                                                           
utilities.  Between rate cases, a revenue balancing account is used to decouple changes in sales volumes 
from revenue levels. 

19
  The Hawaii PUC Order in Docket No. 2008-0274 is available at: 

http://dms.puc.hawaii.gov/dms/OpenDocServlet?RT=&document_id=91+3+ICM4+LSDB15+PC_DocketRep
ort59+26+A1001001A10H31A95141A1326018+A10H31A95141A132601+14+1960  

20
  See: http://www.mpus.ms.gov/utility/electric/electric.html  

http://dms.puc.hawaii.gov/dms/OpenDocServlet?RT=&document_id=91+3+ICM4+LSDB15+PC_DocketReport59+26+A1001001A10H31A95141A1326018+A10H31A95141A132601+14+1960
http://dms.puc.hawaii.gov/dms/OpenDocServlet?RT=&document_id=91+3+ICM4+LSDB15+PC_DocketReport59+26+A1001001A10H31A95141A1326018+A10H31A95141A132601+14+1960
http://www.mpus.ms.gov/utility/electric/electric.html
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services of that utility, the implementation of one or more programs consisting of (i) alternatives 

to rate of return regulation, including but not limited to earnings sharing, rate moratoria, price 

caps or flexible rate options, or (ii) other regulatory mechanisms that reward or penalize the 

utility through the adjustment of rates based on utility performance.”  220 ILCS 5/9-244(a) This 

language suggests that  approaches involving earnings sharing, rate moratoria, price caps or 

flexible rate options, that are listed under subsection (i), contemplate changes to the entire 

framework of regulation in Illinois so as to move away from continued periodic rate cases.  

ComEd‟s Rate ACEP, on the other hand, retains regular rate cases, and would only add to the 

regulatory work of the Commission, rather than streamline it.   

Likewise, sub-section (a) of Section 9-244 provides for “…other regulatory mechanisms 

that reward or penalize the utility through the adjustment of rates based on utility performance” 

and is less specific in defining the scope of alternative regulation plans.  Sub-section (a) further 

mandates that under such a plan, “…the utility‟s performance shall be compared to standards 

established in the Commission order authorizing the implementation of the other regulatory 

mechanisms.”  Id. 

Under ComEd‟s proposal and its new Rate ACEP, Section 9-244 would be the vehicle 

used to create what is claimed to be, “…another model that can benefit customers, utilities, and 

the public in ways that are unlikely to be obtained under traditional regulation.”  ComEd asks for 

approval of what it has characterized as an “alternative regulation mechanism” in the form of 

Rate ACEP as well as advance approval of four programs that can benefit customers and be 

implemented through the alternative regulation tariff.”
21

   

                                                           
21

  Verified Petition, page 4 at paragraph 6. 
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Based on his decades of analyzing utility filings across the nation, Mr. Brosch concluded 

that ComEd‟s proposal is not alternative regulation, but is instead little more than a repackaging 

of the Company‟s previously submitted Rider SMP,
22

 again seeking to increase customers‟ rates 

on a piecemeal basis for recovery of specific investments and expenses for targeted programs.
23

   

ComEd has not proposed any new regulatory framework driven by changes in ComEd‟s overall 

financial performance, revised methods to determine revenue requirements, sharing of earnings 

or any other meaningful expansion of performance incentives.  Rate ACEP is also not 

performance based ratemaking, as it would not attempt to measure the utility‟s performance 

against any overall cost-efficiency or service quality metrics or standards that could justify 

penalties or rewards of any consequence to the Company or its ratepayers.  Most importantly, 

alternative regulation should include a meaningful alternative to the continuation of traditional 

rate cases that are contentious, expensive and provide only modest incentives for operational 

efficiency.  The ComEd proposal relies on regular rate cases in addition to Rate ACEP and does 

not provide the benefit of reduced regulatory burdens, as detailed earlier in this Brief.   

In fact, all non-ComEd experts in this case agreed:  Rate ACEP is not alternative 

regulation.  Staff witness Reardon concluded that rather than provide ratepayers with an effective 

regulatory tool for keeping rates least cost and minimizing regulatory burdens, Rate ACEP shifts 

utility investment risk to ratepayers.  Staff Ex. 1.0 at 11.  He testified: 

ComEd begins cost recovery within three months of spending beginning, so it faces no 

risk that its capital costs up to the budget can be declared imprudent. The remaining risk 

to its cost recovery is only for expenditures above the budget, and only after the project is 

                                                           
22

  Piecemeal ratemaking for System Modernization Program costs was proposed by ComEd, along with Rider 

SMP, in the Company‟s 2007 Illinois rate case, Docket No. 07-0566. 
23

  In Docket No. 07-0566, ComEd proposed Rider SMP to solicit advance ICC prudence determinations and 

then piecemeal rate recovery between rate cases for eight proposed “System Modernization Projects 

(SMPs)” that included expanded deployment of technologies such as those characterized as smart grid, 

including certain AMI and distribution automation investments. 
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complete. Only then must ComEd refund its costs above the budget. This is true no 

matter when the project is completed or how well it is completed. Only after ComEd 

unilaterally declares the project complete does it face any risk of not recovering all 

capital costs. Even if expenditures for a project exceed its budget, capital costs over the 

Rate ACEP budget could be recovered in a rate case. Rate ACEP allows recovery of and 

on capital cost up to 100 percent of the budget upon completion of the capital project. 

While under TR (traditional regulation), the utility does not receive a return of and on the 

cost of a project until it is included in rate base in a rate case. Far from Rate ACEP 

putting  the Company at risk, it actually reduces risk versus a TR approach. The reduced 

risk is additional to the lowered scope for the Commission to determine imprudence 

under Rate ACEP. 

Dr. Hemphill concludes by stating that the lower regulatory risk benefits 

customers. However, as argued here, given that ComEd‟s lower risk stems from its shift 

onto ratepayers, this simply is not true. 

 

Staff Ex. 1.0 at 11-12.  Moreover, he concluded that using a ComEd-set budget as the 

performance metric is inconsistent with sound alternative regulation, given the fact that the Rate 

ACEP tariff provides ComEd with a “strong incentive to overestimate the budget.”  Id. at 19. 

 CUB witness Chris Thomas, IIEC witness Robert Stephens and AARP witness Barbara 

Alexander similarly concluded that the Rate ACEP proposal either does not constitute alternative 

regulation under any commonly held definition of the term, does not meet the necessary criteria 

for approval of alternative regulation under Section 9-244 of the Act, or both and should be 

rejected.  See, e.g. CUB Ex. 1.0 at 2; IIEC Ex. 1.0 at 2-3; AARP Ex. 1.0 at 2-4.    

 2. Analyzing Rate ACEP 

 Throughout the hearings, counsel for different intervenors repeatedly referred to Rate 

ACEP as Rider ACEP.  While inadvertent, there is no coincidence in that phenomenon.  Like a 

rider, Rate ACEP would increase customers‟ rates on a piecemeal basis for recovery of specific 

investments and expenses for targeted programs.  However, riders are typically used to recover 

utility expenses that are large or volatile, difficult to quantify and beyond the control of utility 

management.  The low income program expenses, accelerated UUFR investment, EV pilot and 

future smart grid technologies, fit none of these criteria.   
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As the Commission is aware, the Second District Appellate Court recently reversed the 

Commission‟s approval of Rider SMP, the rider used to recover the AMI pilot costs.  In 

Commonwealth Edison Co. v. Illinois Commerce Comm’n, (“ComEd”), 937 N.E.2d 685 (2d Dist. 

2010), the Court ruled that a rider was not an appropriate way to recover the costs of AMI meters 

and other plant investment.  Because riders always permit direct recovery of a single cost, rather 

than incorporating that cost into the aggregate calculation of the revenue requirement, they 

always pose, at the very least, a “danger of single-issue ratemaking.”  City of Chicago II, 281 Ill. 

App. 3d at 628; see also ComEd, 937 N.E.2d at 708 (“Because a rider is a method of single-issue 

ratemaking, by nature, it is not allowed absent a showing of exceptional circumstances.”).  Every 

Illinois court to review a non-statutory Commission-approved rider has judged it against the 

limits established by the rule against single-issue ratemaking.  In ComEd, the court 

comprehensively reviewed all of the Illinois judicial decisions involving riders, and identified the 

general principles that bind these cases into a uniform legal standard.  The Court concluded that 

exceptional circumstances necessary to justify a rider arise only when the proposed rider is 

designed to “recover a particular cost if (1) the cost is imposed upon the utility by an external 

circumstance over which the utility has no control and (2) the cost does not affect the utility‟s 

revenue requirement.” Id. at 687 (emphasis added).   The Court further held: 

In other words, a rider is appropriate only if the utility cannot influence the cost (Citizens 

Utility Board, 166 Ill.2d at 138 [„a rider mechanism is effective and appropriate for cost 

recovery when a utility is faced with unexpected, volatile, or fluctuating expenses‟) and 

the expense is a pass-through item that does not change other expenses or increase 

income (Citizens Utility Board, 166 Ill.2d at 138 (a valid rider has no ‘direct impact on 

the utility’s rate of return‟). 

Id. at 687.  In each instance in which a Court upheld the use of a rider as a cost recovery 

mechanism, the expense was an externality imposed on the utility, and the expense was passed 

directly on to the consumer without affecting the utility‟s return on investment.  Id. at 688. 
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 Rate ACEP, however, does not pass this two-part test.  Like the rider deemed illegal in 

ComEd, Rate ACEP is proposed to be used for the recovery of plant investment, and in 

particular, smart grid investment.  The costs for the Rate ACEP projects are not “imposed upon 

the utility by an external circumstance over which the utility has no control.”  Id at 687.  The 

Rate ACEP proposal does not collect revenues for a pass-through item, but rather would 

“increase income”, thereby affecting its revenue requirement.  Id. In its rejection of Rider SMP, 

the ComEd Court highlighted the fact that ComEd expected smart grid system modernization to 

generate operational efficiencies, and Rider SMP‟s failure to recognize that “the increased costs 

(of smart grid investments) would be more than offset by a positive, corresponding change in 

another component of the revenue requirement formula.” Id. at 688.  The Court noted:  “To 

allow Rider SMP would be to improperly consider in isolation changes in a particular portion of 

a utility‟s revenue requirement.”  Id , citing Business and Professional People for the Public 

Interest  v. Illinois Commerce Comm’n, 146 Ill. 2d 175, 244 (1991).  

In proposing Rate ACEP, ComEd has merely repackaged the illegal Rider SMP that was 

the subject of ComEd, thereby raising similar single-issue ratemaking concerns.  Traditional rate 

case regulation requires consideration of all elements of the revenue requirement, including sales 

volumes, rate base elements, wage and benefit expenses, non-labor expenses, taxes and 

depreciation/amortization, as well as the current cost of capital, all within an internally consistent 

or matched test year.  Isolation of specific investments or programs for separate piecemeal rate 

changes, through mechanisms like the proposed Rate ACEP, distort the matching and tend to 

overstate revenue requirements. 

In addition, Rate ACEP does not account for any of the continuing growth in 

accumulated depreciation or accumulated deferred income taxes that are associated with existing 
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electric Plant in Service (“Plant”).  It is improper and unreasonable to adjust utility rates for only 

additions to Plant in Service, while ignoring the continuous recovery of existing Plant that 

ComEd collects through its approved rates.   

More specifically, as mentioned above, including new investment in electric vehicles in 

Rate ACEP without accounting for the avoided capital cost of new vehicles that would have 

otherwise been acquired is another example of mismatched rate determination.  With regard to 

the accelerated UUF replacement program, Rate ACEP would provide for recovery of a 

piecemeal return and depreciation as well as for O&M recovery on UUF activities, but would not 

account for either the avoided cost of the normal level of ongoing UUF replacement that is 

embedded in test year rate cases or for any prospective O&M savings that may result from the 

acceleration of UUF replacements and reduced outage response costs.  Similar matching 

problems exist with the Smart Meter and Distribution Automation elements of Rate ACEP,
24

 

where no accounting is proposed for the potentially large O&M savings that are enabled by 

smart meters or for any O&M savings that may result from more expansive distribution. While 

ComEd asserts that customers will benefit from Rate ACEP because it reduces project O&M 

expenses by 5%, and that the budgeted O&M amount already includes “known and measureable 

savings,” these single-issue ratemaking concerns are not abated.  With smart grid investments in 

particular, the Company has not (and indeed cannot to date) quantify the operational savings that 

may be achieved upon installation of particular smart grid equipment.  In that regard, these 

savings are in no way “known and measureable.” 

                                                           
24

  ComEd Ex. 1.2, at Original Sheets X+9 and X+11 provide for no accounting for any expense savings that 
may result from smart meters or distribution automation. 
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  In addition, customer “savings” are limited to $2 million.  And, as Staff witness 

Reardon notes, this limit applies to all projects whose costs are recovered under Rate ACEP, not 

just the currently proposed projects. Thus, the $2 million limit would apply to the tariff if smart 

grid and distribution automation costs are included in Rate ACEP in the future.  There is no 

evidence that this amount constitutes the whole of savings and efficiencies generated by the new 

investments.  Second, as noted by Staff witness Reardon, ComEd has an incentive to set the 

budget for expenses as high as it can and it is difficult to verify that the budget is correctly 

specified.  He also noted, it is extremely difficult to determine that a given budget includes 

known and measureable savings. Staff Ex. 1.0 at 13-14.  In a rate case, that “known and 

measureable” standard is intended to protect customers from having costs included in rates that 

are not reasonably certain.  It is impossible to verify the claim that a given budget, including the 

5% reduction, accurately characterizes this standard. Further, these projects require expenditures 

past the 18 month limit that applies to the “known and measurable” standard in a rate case.  Id. at 

14. 

 ComEd may call its cost recovery proposal a “rate”, but it talks and walks like a rider, 

and an illegal one at that.  

IV. STATUTORY REQUIREMENTS AND REQUESTED APPROVALS 

A.  Section 9-244 of the Public Utilities Act 

Section 9-244 of the Act permits the Commission to: 

…authorize for some or all of the regulated services of that utility, the implementation of 

one or more programs consisting of (i) alternatives to rate of return regulation, including 

but not limited to earnings sharing, rate moratoria, price caps or flexible rate options, or 

(ii) other regulatory mechanisms that reward or penalize the utility through the 

adjustment of rates based on utility performance. In the case of other regulatory  

mechanisms that reward or penalize utilities through the adjustment of rates based on 
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utility performance, the utility's performance shall be compared to standards established 

in the Commission order authorizing the implementation of other regulatory mechanisms. 

220 ILCS 5/9-244(a).  Given that ComEd will continue to file traditional rate cases under its 

Rate ACEP proposal, it appears that ComEd‟s petition should be assessed based on the second 

category of  alternative regulatory programs listed in 9-244(a), i.e. “other regulatory mechanisms 

that reward or penalize the utility through the adjustment of rates based on utility performance.”  

220 ILCS 5/9-224(a). 

Section 9-244 (b) contains very explicit review criteria for a proposed program of 

alternative regulation.  According to the statute, the Commission must find, based on the record, 

that all of the review criteria have been satisfied in order to approve such a program.  220 ILCS 

5/9-244(b).  That subparagraph states: 

(b)  The Commission shall approve the program if it finds, based on the record, that: 

(1) the program is likely to result in rates lower than otherwise would have been 

in effect under traditional rate of return regulation for the services covered by the 

program and that are consistent with the provisions of Section 9-241 of the Act; and 

(2) the program is likely to result in other substantial and identifiable benefits that 

would be realized by customers served under the program and that would not be realized 

in the absence of the program; and  

(3) the utility is in compliance with applicable Commission standards for 

reliability and implementation of the program is not likely to adversely affect service 

reliability; and  

(4) implementation of the program is not likely to result in deterioration of the 

utility‟s financial condition; and 

(5) implementation of the program is not likely to adversely affect the 

development of competitive markets; and 

(6) the electric utility is in compliance with its obligation to offer delivery 

services pursuant to Article XVI; and  
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(7) the program includes annual reporting requirements and other provisions that 

will enable the Commission to adequately monitor its implementation of the program; 

and  

(8) the program includes provisions for an equitable sharing of any net economic 

benefits between the utility and its customers to the extent the program is likely to result 

in such benefits.
25

   

 

220 ILCS 5/9-244(b).  As discussed below, the Company‟s Rate ACEP plan does not satisfy all 

of the listed criteria and, accordingly, should be rejected. 

1.  Section 9-244(b):  Findings for Approval of Alternative Rate 

Regulation Program 

 a) Finding under 9-244(b)(1) 

 Section 9-224(b)(1) requires that the Commission find that the proposed Rate ACEP 

represent an alternative regulation program that, “…is likely to result in rates lower than 

otherwise would have been in effect under traditional regulation for the services covered by the 

program; and that are consistent with the provisions of Section 9-241 of the Act.”  220 ILCS 5/9-

244(b)(1).  Both the terms and project proposals of the Rate ACEP tariff as well as the reference 

to “services” in this portion of the statute, support a Commission conclusion that the Rate ACEP 

petition will not “result in rates lower than otherwise would have been in effect”, and in no way 

satisfies this criterion. 

Fundamentally, Rate ACEP is on shaky legal ground because the individual project 

proposals are not “services” in any traditional sense of the word.  Requiring ratepayers to pay an 

additional Rate ACEP surcharge for accelerated UUFR investment is not providing a “service” 

for which a rate comparison to traditional rates can be made.  For example, under traditional 

regulation, a utility does not establish a separate tariffed rate for 59 EVs.  The capital and O&M 
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costs associated with the vehicles are a component of the Company‟s overall, aggregate revenue 

requirement.  Neither can the replacement of underground mainline feeder cable, cable support 

hardware and manholes where necessary be characterized as a “service” for which a traditional 

regulation rate comparison can be made.  Again, like EVs and their related expenses, these are 

utility capital and O&M expense categories that are merely small parts of the aggregate costs that 

rates are designed to cover.
26

   

That being said, Section Sec. 3-115 of the Act provides:   

“Service” is used in its broadest and most inclusive sense, and includes not only the use 

or accommodation afforded consumers or patrons, but also any product or commodity 

furnished by any public utility and the plant, equipment, apparatus, appliances, property 

and facilities employed by, or in connection with, any public utility in performing any 

service or in furnishing any product or commodity and devoted to the purposes in which 

such public utility is engaged and to the use and accommodation of the public.”  

220 ILCS 5/3-115.  While this provision suggests the word “service” is to be interpreted broadly, 

rules of statutory interpretation also require that the language of a statute not be considered in 

isolation, but rather interpreted in light of other relevant statutory provisions.  People v. 

Spurlock, 903 N.E.2d 874 (5
th

 Dist. 2009).  In interpreting a statute, legislative intent must be 

ascertained from a consideration of the entire act, its nature, its object and the consequences 

resulting from different constructions.  Ryan v. Board of Trustees of General Assembly 

Retirement System, 236 Ill. 2d 315, 924 N.E.2d 970 (2010).  

Section 9-244 of the Act falls within the ratemaking provisions of Article IX of the Act.  

The General Assembly, in codifying Section 9-244, provided the Commission with the authority 

to utilize alternative regulation to set customer rates, not create new, isolated categories of 

capital and O&M costs.  Section 9-244(b)(1), in particular, discusses rates for services covered 
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by the program.  Section 3-115 of the Act references the components of “service”, but not rates.  

So in the context of Section 9-244, a key question the Commission must address is the proposal‟s 

effect on rates.  Unless the components of service are sold separately, which they are not, the 

proposal increases rates for electric distribution service that currently includes (or not) all of the 

Rate ACEP program components.   

  Even if the Commission considers the Rate ACEP programs to be “services” (which it 

should not), the Rate ACEP program can only produce rate increases to consumers and higher 

revenues for ComEd, than would exist without Rate ACEP.  ComEd Ex. 1.2 Rate ACEP terms 

for the dollar assessments for each program are based upon plant investment amounts associated 

with electric vehicles, underground facilities plant and smart meters, along with associated 

depreciation expenses and O&M expenses.  These amounts and anticipated expenditures for low 

income assistance cannot, under any credible assumptions, be negative in amount.  Therefore, 

Rate ACEP could only produce positive net charges to consumers, as illustrated in ComEd Ex. 

1.3 and 1.4. 

ComEd witness Hemphill suggests that by charging customers for only 95 percent of the 

incremental O&M expenses for the programs (other than Low Income) through Rate ACEP, 

customers have somehow “saved” money relative to what they would have paid under traditional 

regulation.
27

  For consumers to save, it would be necessary to assume that 100 percent of the 

same incremental O&M in each future year would be incrementally recoverable under traditional 

regulation between test years – which is clearly not how traditional, test year regulation functions 

and is not realistic.   
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The strained logic required to support an assertion that Rate ACEP could produce lower 

customer rates is revealed in ComEd‟s Petition at page 10 with the statement, “Were ComEd to 

fund the same investments through traditional test year regulation – e.g., by annually filing a 

future test year general rate case – customers would receive no 5% credit and the realization of 

savings would await the next rate case.”  Traditional regulation for ComEd has not involved 

annual rate cases or future test years.  Even if such an approach were assumed, it would not be 

possible for the Company to adjust rates on a piecemeal basis for only incremental program 

spending, because ComEd would need to also account for growth in accumulated depreciation 

and accumulated deferred taxes, as well as reasonably anticipated load/sales growth, productivity 

gains and inflationary impacts upon all of its other costs.  These facts are ignored in the 

Company‟s assertion that rates for the Rate ACEP “programs” would be lower than under 

traditional regulation.  Staff witness Reardon concurred that the Rate ACEP plan fails to satisfy 

Section 9-244(b)(1), and was particularly critical of employing an in-house budget as a 

performance metric.  See Staff Ex. 1.0 at 17-19. 

As described above, Rate ACEP can only produce higher rates to consumers and higher 

revenues for ComEd.  Otherwise, this piecemeal rate adjustment mechanism would be of no 

incremental value to the Company in helping to fund the programs offered in connection with 

Rate ACEP.   The Company‟s Exhibit 1.3 and 1.4 provide illustrative estimates of the revenue 

and customer impacts that may be expected to result from approval of the Company‟s plan, and 

the amounts shown therein all represent higher charges to customers rather than, “rates lower 

than otherwise would have been in effect under traditional regulation”.   AG Ex. 1.0 at 26.  

b) Finding under 9-244(b)(2) 
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Section 9-244(b)(2) provides that the Commission must conclude that “the program is 

likely to result in other substantial and identifiable benefits that would be realized by customers 

served under the program and that would not be realized in the absence of the program”.  220 

ILCS 5/9-244(b)(2).   Aside from the Low Income Assistance program, however, ComEd has not 

demonstrated “other substantial and identifiable benefits that would be realized by customers 

served under the program and that would not be realized in the absence of the program.”
28

  The 

costs and benefits from the other three proposed programs can readily be addressed and realized 

under traditional regulation without Rate ACEP, as described in Part II of this Brief and below. 

As noted earlier, there is nothing special about the EV pilot, as it could readily be 

absorbed into ComEd‟s routinely large need to deploy replacement vehicles each year.  Rather 

than simply integrating the proposed EV Pilot into normal vehicle replacements, Rate ACEP 

clearly envisions shifting all the up-front costs and risks of the Company‟s planned EV research 

project onto customers, even though any benefits from this pilot are far from certain.  AG Ex. 1.0 

at 28. 

With respect to the UUFR program, ComEd claims benefits of: a) improved reliability, b) 

improved safety, c) meaningful job creation, and d) potential reduction in long-term costs.  

ComEd has historically approached this work using a reactive approach to cost-effectively meet 

service requirements
29

and according to ComEd witness Michelle Blaise, there is nothing 

improper or imprudent about the Company‟s approach to underground facilities maintenance.  

See ComEd Ex. 4.0 at 6-7.  Under these circumstances, there has been no showing by ComEd 

that existing urban underground facility maintenance practices or spending levels are inadequate 
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or that customers should be made to fund more aggressive testing and replacement of such 

facilities in order to correct unreliable or unsafe conditions or cost-effectively create new jobs.  If 

a more pro-active maintenance policy was appropriate and cost justified, ComEd could have 

commenced such spending and proposed recovery for such investment in the context of its 

overall rate case revenue requirement, rather than a discrete Rate ACEP surcharge.  Even if the 

Commission accepts Ms. Blaise‟s suggestion that paying for an accelerated level of investment 

provides some level of improved reliability, there is no specific information provided in the 

Company‟s filing identifying or quantifying any benefits, nor any showing that such benefits are 

not achievable under traditional regulation. 

 The Company also asserts that benefits will flow from the installation of AMI meters and 

other smart grid technology.  See, gen‟ly, ComEd Ex. 2.0 and 3.0.  As noted in Part II.D of this 

Brief, however, an evaluation of the possible benefits that will flow from investment in smart 

grid technologies, including pilot deployment of AMI meters and customer applications and 

distribution system automation, will be studied in the yet-to-be-opened Smart Grid Policy 

Docket.  In addition, the evaluation report of the AMI pilot, which already cost ratepayers 

millions of dollars, will not be issued until the summer of 2011.  Whether benefits to customers 

can justify cost-effective, widespread deployment of smart grid remain unanswered at this time.  

Approving a cost recovery mechanism for these investments before the Commission has had a 

chance to evaluate the technology‟s benefits is a classic case of putting the cart before the horse.   

 As noted by AG witness Brosch, for now and even after the smart grid Policy Docket is 

concluded, ComEd can continue to invest in distribution automation as it has historically, where 

that investment is needed based on applying conventional technical criteria to the individual 
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circumstance.
30

 Customers can continue to enjoy the benefits of such cost-effective ongoing 

deployment under traditional regulation.  It simply is inappropriate to require ratepayers to pay a 

Rate ACEP surcharge for new smart meters – or to design a special cost recovery mechanism for 

the meters – before the Commission and stakeholders have formally evaluated the results and 

any benefits of the ratepayer-funded pilot.   

 The People do not dispute that the continuation of ComEd‟s Low Income Assistance 

Programs will produce benefits, as discussed in detail in the Direct testimony of Roger Colton.
 
  

See, gen‟ly, AG Ex. 2.0.  However, as explained by Mr. Colton, there is no reason such programs 

could not be made available under traditional rate case regulation with funding by Exelon 

shareholders rather than ratepayers.  The Company‟s attempt to link continuation of Low Income 

Assistance to approval of Rate ACEP is opportunistic and inappropriate, as there is nothing 

about program cost recovery that requires a separate rate adjustment mechanism.  The costs of 

the proposed low income programs have historically been paid by Exelon, rather than by 

ComEd‟s consumers.  As noted in part II.D.2 above, the request to fund these expenses through 

Rate ACEP is nothing more than a repackaged rider request, albeit buried in the customer 

charge.  However, riders are typically used to recover utility expenses that are large or volatile, 

difficult to quantify and beyond the control of utility management.  The low income program 

expenses, however, fit none of these criteria.  Recovery of low income assistance program costs 

should be resolved in ComEd‟s pending base rate case and not be the subject of additional, 

incremental charges through Rate ACEP. 

AARP witness Alexander similarly concluded that ComEd failed to propose any 

objective or quantifiable means to evaluate its performance other than keeping to its 
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predetermined budgets for any of the four areas of proposed investment. The Company states in 

its Petition that each program will include a “benchmark” of the investment or work that is to be 

accomplished within those budgets.  However, ComEd defines the term “benchmark” as 

referring to ComEd‟s ability to meet or beat the applicable capital investment budget, within a 

plus or minus 5% deadband, and to perform the work within the O&M budgets, less its 

“voluntary” deduction of 5% of those expenses up to a cap of $2 million.  She noted that a proper 

implementation of alternative regulation (and which is clearly required by the Illinois statute) 

requires the identification of performance areas, the identification of performance metrics to 

assure that performance is measured against an historical baseline, and verification of results 

during and after the term of the program. AARP Ex. 1.0 at 17-18.  A Company report that it is 

trying to beat its own budget is hardly a verifiable metric for which performance and rates should 

be based, and certainly not a basis for asserting that rates will be lower under Rate ACEP. 

c)  Finding under 9-244(b)(8). 

Section 9-224(b)(8) provides include provisions for equitable sharing of any net 

economic benefits between the utility and its customers to the extent the program is likely to 

result in such benefits.  220 ILCS 9-224(b)(8).  Here again, the Company failed to sustain its 

burden of satisfying this criteria.   

 As highlighted above, Rate ACEP is designed to provide full recovery, on a piecemeal 

basis, of all the incremental costs incurred by ComEd, except for five percent of O&M expenses 

for the EV pilot and UUFR programs, so long as ComEd contains its discretionary capital 

spending to within 105 percent of its own budgeted amounts.  AG witness Brosch characterized 

this not as equitable sharing, but rather an aggressive recovery of, and conversion of, 
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discretionary costs into new revenues for ComEd, rather than an “equitable sharing”.  AG Ex. 

1.0 at 34.  The EV program is a pilot, for which any economic benefits are uncertain and for 

which ComEd‟s proposal would shift costs and risks to ratepayers and away from shareholders.  

If the UUFR produces any net economic benefits, through reduced outages and outage response 

costs, the resulting cost savings would not be shared with ratepayers until they are captured 

within a future rate case test year.   

 Mr. Colton explains in his testimony why recovery of low income assistance program 

costs from ratepayers is inequitable.  The inescapable message he delivers is that ComEd, along 

with its Exelon parent and generation affiliate, having spent significant amounts to support 

ComEd CARE over the past five years, cannot now argue that continuing to offer bill payment 

customer assistance programs is a corporate burden so great that it must ask ratepayers to bear 

even higher rates to fund what its independent judgment embraced years ago as a reasonable 

expenditure, and in the same breath argue that this is a significant benefit to ratepayers.  The 

Commission must surely see the inequity of this request.  Exelon shareholders have supported 

ComEd CARE programs every year since 2006 with at least $5 million in annual funding, and 

more than $10 million per year most years and reaped the goodwill associated with those efforts.  

ComEd‟s request that ratepayers now take over this responsibility is not only unsupported in the 

record, but unfair to so many customers who struggle to pay even existing rates.      

d)  Findings under 9-244(b)(3)-(b)(7).   

 The third statutory criterion for approval of alternative rate regulation for ComEd is 

whether the utility is in compliance with applicable Commission standards for reliability and 

implementation of the program is not likely to adversely affect service reliability.  220 ILCS 5/9-
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244(3).  The evidence in this case does not suggest that ComEd‟s proposals would negatively 

impact reliability.
31

   

The fourth statutory criterion requires a finding that the implementation of the program is 

not likely to result in deterioration of the utility‟s financial condition.  220 ILCS 5/9-244(b)(4). 

As explained above, the rate increases expected to result from Rate ACEP, if approved by the 

Commission, would improve the utility‟s financial condition and would not detrimentally impact 

it.  Given the shift in risk from shareholders to ratepayers inherent in the Rate ACEP proposal, 

the Company‟s proposal is not an alternative regulation plan that would create any meaningful 

incentives toward efficiency or expose the utility to any significant earnings sharing or risk 

parameters that could arise from a substantive form of alternative rate regulation plan that is 

apparently envisioned by this criterion. 

The fifth criterion, requiring an affirmative finding that the proposal not adversely impact 

the development of competitive markets (220 ILCS 9-244(b)(5)) is not a point of contention in 

the case.  Likewise, the record does not include evidence that ComEd is not in compliance with 

its obligation to offer delivery services pursuant to Article XVI of the Public Utility Act.  220 

ILCS 5/9-244(b)(6).      

 Under Section 9-244(b)(7), any alternative regulation program must include annual 

reporting requirements and other provisions that will enable the Commission to adequately 

monitor its implementation of the program.  As noted by AG witness Brosch, ComEd‟s proposal 

would require the Commission to play, what is characterized as a “central role in determining the 

direction ComEd will take with future investments in Smart Grid technology, accelerated 
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underground facility reinvestment, and EV, as well as low income assistance.”
32

 Given the 

amount of analysis Staff and Intervenors must accomplish in reviewing any Rate ACEP project 

proposals, as well as the short time frames (five months) envisioned for the formal Commission 

proceedings, it is unlikely that the Commission can effectively play “a central role” in 

determining ComEd‟s investments.  In addition, the Commission‟s review is limited to the 

proposed projects and budgets offered by the Company and the constraints of the administrative 

process.  ComEd‟s reports regarding how it performed in comparison to the budgets it sets is, for 

the reasons discussed earlier in this Brief, not meaningful information to evaluate performance.   

 For these reasons, the evidence in the record failed to demonstrate that the ComEd-

proposed reporting requirements will “enable the Commission to adequately monitor its 

implementation of the program.   

 *  *  *  *  

As noted in part III.A. above, Section 9-244 requires that the Commission find that each 

criterion under Section 9-244(b)(1) through (8) be satisfied before approving a proposed 

alternative regulation plan.  ComEd‟s proposal is not alternative regulation, even under the 

liberal language of Section 9-244(a) of the Act.   In this regard, and as discussed above, 

ComEd‟s proposal fails to comply with Section 9-244(a), 9-244(b)(1), 9-244(b)(2) and 9-

244(b)(7) and 9-244(b)(8).   For these reasons, the Commission should deny ComEd‟s Rate 

ACEP Petition. 
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IV. Conclusion 

 For the foregoing reasons, the People respectfully request that the Commission reject 

Rate ACEP and enter an order consistent with the recommendations herein. 
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