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METRA’S INITIAL POST-HEARING BRIEF 

The Northeast Regional Commuter Railroad Corporation, d/b/a Metra (“Metra”) submits 

this initial post-hearing brief in accordance with the scheduling order issued by Administrative 

Law Judge Haynes.  The brief follows the general outline for the brief proposed by 

Commonwealth Edison Company (“ComEd”). 

I. INTRODUCTION/RELIEF REQUESTED 

A. Introduction to Metra and the Railroad Class 

Metra is one of ComEd’s largest customers.  Metra’s train service system serves 230 

stations in the Counties of Cook, DuPage, Lake, Will, McHenry and Kane.  Metra operates the 

second largest commuter rail system in the country.  Metra has over 475 miles of track system 

with an electric train district that runs from downtown Chicago to the south suburbs.  [J. 

Bachman Direct, CTA/Metra Jt. Ex. 1.0 at 3:47-52].   

Metra and the Chicago Transit Authority (“CTA”) are the two members of the Railroad 

Delivery Service Class (“Railroad Class”).  Metra and the CTA both take delivery of electricity 
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from ComEd at traction power substations owned by Metra and the CTA respectively.  Traction 

power is utilized by Metra’s trains in its electric train service district.  The other part of Metra’s 

system is powered by diesel locomotives.  CTA trains are powered exclusively by traction 

power.  Delivery of traction power is billed at the Railroad Class rates.  Any other electricity 

delivered to Metra or the CTA is billed at the generally applicable rates.  [Id. at 3:53-59]. 

The Commission has emphasized in three recent dockets that public interest 

considerations must be taken into account in setting rates for and assigning costs to the Railroad 

Class.  [ICC Dkt. 05-0597, Final Order at 189-90 (July 26, 2006); ICC Dkt. 07-0566, Final Order 

at 223 (Sept. 10, 2008); ICC Dkt. 09-0263, Final Order at 43 (Oct. 14, 2009)].  Those dockets 

include the last two ComEd rate cases, which were Dockets 05-0597 and 07-0566, and the AMI 

Pilot Project docket involving ComEd’s proposed Rider AMP, which was Docket 09-0263.  The 

public interest considerations associated with the Railroad Class that were recognized by the 

Commission include encouraging energy conservation, encouraging efficient use of energy and 

conservation of scarce resources, avoiding undue burdens on the providers of mass transit 

services to the millions of riders who depend on public transportation, and generally encouraging 

the use of public transportation for environmental reasons. [Id.]   

B. Overview of Metra’s Arguments 

Metra submits that ComEd’s proposed alternative regulation initiative is an ill-conceived 

idea that is devoid of any merit whatsoever.  No party to this proceeding other than ComEd 

supports ComEd’s proposed initiative and Rate ACEP.  That is because witnesses who have 

reviewed the proposal, other than witnesses sponsored by ComEd, have rapidly concluded that 

the only party who will benefit from the purported alternative regulation initiative is ComEd. 

[See, e.g., M. Brosch Direct, AG Ex. 1.0 at 18:393-94; R. Stephens Direct, IIEC Ex. 1.0 at 
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11:240-52; D. Rearden Direct, ICC Staff Ex. 1.0 at 11:244-51; C. Thomas Direct, CUB Ex. 1.0 

at 7:136-141]. 

First, the lynchpin of the purported alternative “regulation” is illogical.  Under ComEd’s 

scheme, ComEd is guaranteed to recover its costs for any project for which the final costs are 

within 105 percent of the ComEd budget for the project.  Under that scheme, as many witnesses 

have noted, ComEd has every incentive to make sure that its proposed budget is large enough to 

ensure that the actual project costs will not exceed 105 percent of the budget.  [E.g., M. Brosch 

Direct, AG Ex. 1.0 at 19:417 to 20:432; D. Rearden Direct, ICC Staff Ex. 1.0 at 17:595 to 

18:410]. What mid level manager of ComEd, given the choice between two reasonable 

budgetary assumptions, is going to choose the one that will produce a lower budget when that 

manager knows that the profitability of his or her unit is going to depend upon the project 

coming in on budget?  The answer is none.  Thus, the lynchpin of the entire alternative 

“regulatory” scheme is subject to manipulation by ComEd with little meaningful opportunity for 

challenge by ICC Staff or Intervenors.  [See, e.g., J. Bachman Direct, CTA/Metra Jt. Ex. at 5:97-

105].  This is most empathetically not alternative regulation.  Rather, it is like giving ComEd the 

keys to the bank or, more accurately, ratepayers’ wallets. 

Second, neither Metra nor the other Intervenors believe that ComEd’s real interest in this 

case lies in securing funding for the four projects that ComEd has indicated it would like to fund 

using its alternative regulation scheme.  Metra and the other intervenors believe that the real 

purpose of Rate ACEP is to establish a cost recovery mechanism for Smart Grid costs before the 

appropriate Smart Grid projects are even identified.  As ComEd’s Dr. Hemphill freely admitted, 

one of the reasons that the Commission denied ComEd’s request in Docket 07-0566 for approval 

of Rider SMP as a cost recovery mechanism for Smart Grid costs was because the Smart Grid 
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projects had not yet been identified, and therefore the costs and benefits could not be identified.  

[R. Hemphill, 1/26/11 Tr. at 490:6-18.  See ICC Dkt. 07-0566, Final Order at 138 (Sept. 10, 

2008)].  There is no reason for the Commission to change its reasoning.  Until the forthcoming 

Smart Grid docket is completed and the resultant Smart Grid projects proposed, no cost recovery 

mechanism for future Smart Grid projects should be approved.  Any reference to Smart Grid 

should be stricken from Rate ACEP, and the final order in this case should expressly provide that 

no cost recovery mechanism for Smart Grid projects is being approved. 

Finally, Metra submits that Rate ACEP should be rejected because it does not meet the 

statutory requirements of Section 9-244 of the Public Utilities Act, 220 ILCS 5/9-244.  The 

scheme that is proposed is not really being proposed as an alternative to traditional regulation.  

Instead, several witnesses have pointed out, ComEd's purported alternative regulation scheme is 

actually just an attempt for piecemeal recovery of the cost of designated projects that will be over 

and above the traditional rate case return and recovery.  [M. Brosch Direct, AG Ex. 1.0 at 3:55-

59; C. Thomas Direct, CUB Ex. 1.0 at 2:36-39].  The Commission is precluded from approving 

ComEd’s proposed alternative regulation scheme unless it finds the costs under the alternative 

regulation scheme will be less than those under traditional regulation.  There is no evidentiary 

basis in this record upon which the Commission could make that finding.  Accordingly, 

ComEd’s proposal fails to satisfy the statutory requirements. 

III. RATE ACEP PROPOSAL 

A. Proposed Rate ACEP Mechanism 

1. Proposed Budget Baseline 

ComEd’s proposal in essence is to use ComEd’s own estimated project budget as the 

measuring stick for how much of the project costs ComEd ultimately is entitled to recover.  If the 
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actual project costs are less than 95 percent of ComEd’s budget, then ComEd is entitled its total 

project costs, plus one half of the carrying costs on the difference between the actual project 

costs and 95 percent of the project costs until the next ComEd rate case.  If the actual project 

costs are 95 to 105 percent of ComEd’s budget, ComEd is entitled to recover its entire project 

costs.  If ComEd’s project costs exceed 105 percent of ComEd’s budget estimate, then ComEd is 

entitled to recover at least 105 percent of its costs, and can request recovery in the next rate case 

of any amount in excess of 105 percent if the Commission finds that the excess costs were 

prudently incurred.  Thus, as long as ComEd’s original budget estimate is high enough, ComEd 

is guaranteed to recover its entire costs of projects subject to Rider ACEP.  

Multiple witnesses have testified that the Achilles heel of ComEd’s purported alternative 

regulation scheme is that ComEd can inflate its budget estimates to ensure 100 percent recovery 

of the cost of projects funded through Rider ACEP.  [R. Stephens Direct, IIEC Ex. 1.0 at 11:237-

251; J. Hinman Direct, ICC Staff Ex. 2.0 at 3:59-62; D. Rearden Rebuttal, ICC Staff Ex. 8.0 at 

9:205-10].  ComEd’s Dr. Hemphill took umbrage of the suggestion that ComEd could 

conceivably inflate its budget estimates.  [R. Hemphill Rebuttal, ComEd Ex. 6.0 at 14:304-08].  

However, the plain fact is that the natural tendency of any ComEd Manager whose business 

unit’s profitability, and therefore its perceived success or failure, hinges on bringing a project in 

at or below budget, will be to make sure that the assumptions and contingencies built into that 

budget will generate a budget estimate large enough to make it easy to ensure that the actual 

projects meet or are below the budget estimate. 

Moreover, it will be very difficult to effectively challenge ComEd’s budget estimates, 

particularly in the construction arena, which is where most of the budget estimates would likely 

occur.  Budgets for construction are very difficult to accurately establish.  For that reason, 



Metra’s Initial Post-Hearing Brief 
ICC Docket No. 10-0527 

Page 6 
 

60204844 

standard engineering practice is to include contingencies for unidentified costs, and 

contingencies vary depending upon the stage and complexity of the design.  Competitive bidding 

practices mandated for most governmental entities are predicated on the fact that bidders’ 

estimates of likely construction cost will vary, sometimes dramatically.   

In the case of ComEd, trying to assess the validity or accuracy of ComEd’s construction 

cost estimates will be even more difficult.  ComEd’s electricity delivery system is very complex, 

and the number of similar systems, and therefore possible expert witnesses, is small.  No one 

knows the ComEd system better than ComEd’s own engineers and employees.    

The vagaries of budget estimates, and thus the resultant difficulty of challenging 

ComEd’s budget estimates, is illustrated in various ways by testimony in this case.  For example, 

when ICC Staff Witness Jennifer Hinson challenged ComEd’s calculation of $5 million for the 

Electric Vehicle project, ComEd’s Michael McMahan responded to the criticism by explaining 

that he based part of his estimate on discussions with suppliers. [M. McMahan Rebuttal, ComEd 

Ex. 7.0 at 13:241-45].  As Ms. Hinson indicated, the ICC Staff is not a potential significant 

purchaser in the marketplace, will never have or be privy to the conversations ComEd witness 

McMahan allegedly had with a supplier, and neither Staff nor Intervenors can objectively verify 

such conversation.  [J. Hinman Rebuttal, ICC Staff Ex. 9.0 (Rev.) at 12:201 to 13:218]. 

Otherwise stated, when this sort of issue surfaces, neither Staff nor Intervenors can ever 

effectively challenge ComEd budget estimates. 

Similarly, with respect to the $45 million Underground Urban Facilities Replacement 

(“UUFR”) Program, ICC Staff’s Manager of Reliability Assessment Program, John Stutsman, 

testified that one of his principal responsibilities is to assess the reliability of the ComEd 

distribution system.  [J. Stutsman, 1/26/11 Tr. at 294:19-20].  When asked on the witness stand 
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how ComEd would determine whether parts and cable had to be replaced or whether the entire 

manhole would have to be replaced, Mr. Stutsman testified: 

I would expect that they [ComEd] wouldn’t make that 
determination until after they had done an inspection of the 
manhole and determined what kind of work would have to be 
done. 

[J. Stutsman, 1/26/11 Tr. at 297:22 to 298:3].  Mr. Stutsman was then asked: 
 

Q. And how would ICC Staff know then whether ComEd’s $22.8 
million budget for the manhole work that is being planned 
under the UUFR Program is too high, at a correct level, or too 
low? 

THE WITNESS:  To make that determination, Staff would have to 
look at the documentation of the work that was done and compare 
that to historical values and possibly industry values to see if it 
looks like it’s in the relevant ballpark. 

[Id. at 298:4-8 and 15-19]. 
 

Further, Mr. Stutsman admitted ICC Staff might not have the expertise to evaluate 

ComEd’s budget estimate for underground work: 

Q. Who in ICC Staff would know whether it’s more cost-efficient 
in the long run for ComEd to replace a faulty underground 
cable with an okonite polymer cable rated at 100 percent 
insulation level versus an okonite polymer cable rated at 133 
percent insulation level? 

A. I’m not aware if the Staff could make that determination.  We 
would likely have to turn to outside experts. 

[Id. at 299:12-20].   
 

Of course, under ComEd’s proposal, waiting until the project is completed is not an 

option.  In this setting, the only way Staff or any Intervenor would have to challenge ComEd’s 

budget estimates for manhole work would be to challenge ComEd’s analysis of the likelihood 

that it would have to replace manholes as opposed to replacing cables or other parts.  
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Realistically, there is little prospect that the Commission will accept the judgment of ICC Staff 

or Staff’s or Intervenor’s experts as opposed to a ComEd employee who has been doing this type 

of work for the last 10 years.  Of course, as noted above, that ComEd’s employee has every 

incentive to make sure that the project costs do not exceed the budget. 

Another issue with the proposed UUFR program, as noted by ICC Staff Witness 

Stutsman, is one of reliability.  [Id. at 309:2-6].  You have a dynamic, variable project being 

compared to a static budget. [Id. at 304:6-11].  Thus, if ComEd was approaching its budget 

estimate, in order to recover its costs, its employees have an incentive to do the minimum to 

ensure that ComEd stays within budget.  For example, if ComEd was approaching its budget 

estimate, one of its foreman easily could direct the replacement of cable where possible rather 

then manholes to save costs.  This is subtle and likely unrecorded shift in priorities, but one that 

means that ComEd recovers its full costs.  

These are but a few of the examples that emerged during testimony.  Since there is no 

proposed expiration date or cap to the proposed Rate ACEP, one could expect future ComEd 

projects to raise more thorny, if not insurmountable, obstacles for Staff and Intervenors to ever 

provide a meaningful analysis of the issue associated with future ComEd projects. 

The bottom line is that establishing an alternative “regulation” procedure whose sole 

source of regulation is a comparison of ComEd’s budget estimate to ComEd’s actual project cost 

would be unwise and reflect terrible publicly.  It is not regulation at all because ComEd and its 

employees have every incentive to inflate ComEd’s budget estimate, and ICC Staff and 

Intervenors cannot realistically mount a reasonable challenge to or provide a check upon 

ComEd’s ability to inflate its budget estimate to ensure 100 percent recovery of the cost of every 

project run through Rate ACEP. 
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III. RATE ACEP PROPOSAL 

C. Mechanism For Future Rate ACEP Projects 

1. Subsequently Approved Smart Technology Investments 

In the last ComEd rate case, the Commission refused to authorize ComEd to implement 

Rider SMP as a cost recovery mechanism for Smart Grid costs.  The Commission reasoned, 

among others, that it made no sense to approve a cost recovery mechanism until the Smart Grid 

projects were known, and the benefits to the various ratepayer classes could be identified.  [ICC 

Dkt. 07-0566, Final Order at 138 (Sept. 10, 2008)].  Instead, the Commission directed that an 

orderly procedure be followed to explore potential Smart Grid improvements: 

1. A workshop was directed to be held to work out the details of 

Phase O of the Automatic Metering Infrastructure (“AMI”) 

pilot program, which essentially was envisioned as a pilot 

project involving the installation of 200,000 advanced meters 

and associated infrastructure.  [Id.] 

2. ComEd was authorized at the conclusion of the AMI workshop 

to submit a rider to recover the identified AMI pilot project 

costs.  [Id. at 140]. 

3. The Commission directed the commencement of a Statewide 

Smart Grid Collaborative to consider smart grid policy issues.  

[Id. at 140-42]. 

4. Upon completion of the collaborative process, the Commission 

indicated that it would commence a Smart Grid Policy Docket 

to consider the results of the collaborative process and to adopt 
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policies and a policy framework to guide future Smart Grid 

projects in Illinois.  [Id. at 142-43]. 

5. At the conclusion of the Smart Grid Policy Docket, the 

Commission indicated that ComEd could file its Smart Grid 

implementation and a request for rider recovery of Smart Grid 

investment costs.  [Id. at 143].1 

At the conclusion of the evidentiary hearing in Docket 09-0263, the Commission ruled 

that the Railroad Class should not be required to pay for any part of the AMI pilot meter and 

related costs on essentially two grounds:  (1) the Commission concluded that the Railroad Class 

would not benefit from the AMI pilot meter project, and therefore should not pay any of the 

costs; and (2) the Commission concluded that the public interest considerations associated with 

the Railroad Class supporting not imposing AMI pilot project costs on the Railroad Class.  The 

Commission’s final order stated in relevant part: 

With regard to imposing the cost of this pilot program upon 
the Railroad Class, (the CTA/Metra) this Commission has 
previously rejected imposition of those costs in rate cases upon the 
Railroad Class.  As the CTA and Metra note, the railroads already 
have systems in place that equate to, or, are indeed superior to, the 

                                                 
 
1 The Commission summarized part of its Final Order directive concerning Smart Grid as follows: 
 

In summary, Rider SMP is adopted for the limited purpose of implementing 
Phase 0 of AMI deployment, following the six month AMI Workshops and 
Commission approval, as discussed above.  The results of Phase 0 will be 
analyzed by ComEd and brought to the Statewide Smart Grid Collaborative.  
The Statewide Smart Grid Collaborative should begin to immediately consider 
smart grid policy issues in Illinois.  That collaborative process is to be followed 
by a Commission docket to adopt specific goals and policy framework related to 
the deployment of a smart grid in Illinois.  Thereafter, ComEd may file a plan 
for implementation and re-file its request for rider recovery of smart grid 
investments. 

[Id. at 143]. 
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ones that will be included in the pilot program here.  And, this pilot 
program concerns, primarily, residential customers, with some 
small businesses also being tested.  Imposing the cost of this pilot 
program upon the CTA and Metra, when they are not the cost-
causers, is unfair.  Additionally, imposing more costs upon these 
two entities runs counter to this Commission’s policy of 
encouraging the use of public transportation for environmental 
reasons.  Therefore, the Railroad Class shall not be included in any 
Rider recovery for the cost of the project that is the subject of this 
docket. 

 We are not basing this conclusion solely upon what was 
done in previous ComEd rate cases.  Rather, we are recognizing 
this Commission’s general policy of encouraging public 
transportation for environmental reasons, and, myriad other 
obvious public policy reasons, such as, the fact that imposing costs 
on public transportation providers can limit these providers’ ability 
to provide this transportation. 

[ICC Dkt. 09-0263, Final Order at 43 (Oct. 14, 2009)]. 
 

At this point, the AMI workshop has been completed, the AMI rider docket has been 

completed, Rider SMP was implemented, and the Statewide Smart Grid Collaborative has been 

completed.2   The Smart Grid Policy Docket has not yet commenced, nor has ComEd submitted a 

Smart Grid implementation plan and a related cost recovery mechanism to recover the costs of 

specific proposed projects.  [See R. Stephens Direct, IIEC Ex. 1.0 at 4:96 to 5:124; E. Schlaf 

Direct, ICC Staff Ex. 3.0 at 8:176 to 9:190 and J. Bachman Direct, CTA/Metra Jt. Ex. 1.0 at 

4:76-78]. 

In defiance of the two prior Commission Final Orders in Dockets 07-0566 and 09-0263, 

respectively, ComEd has requested approval of Rider ACEP in which, among others:  (1) 

ComEd is seeking approval of a recovery mechanism for Smart Grid projects before the Smart 

                                                 
 
2 The Second District Appellate Court struck down Rider SMP because it violated the prohibition on single issue 
ratemaking.  Commonwealth Edison Co. v. ICC, 937 N.Ed. 2d 685, 711-12 (2d Dist. 2010).  Petitions for Leave to 
Appeal that ruling have been filed by ComEd and the ICC.  In addition, ComEd has secured the approval of a bridge 
tariff, and is seeking to recover the AMI pilot projects in the pending rate case in Docket 10-0467.  
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Grid projects are known or identified [R. Hemphill, 1/26/11 Tr. at 495:20 to 496:5]; and ComEd 

has proposed a rate designed to recover additional AMI pilot meter project costs from the 

Railroad Class, [R. Hemphill, 1/27/11 Tr. at 625:16 to 626:6].  In its Final Order in the recent 

consolidated North Shore and People’s Gas rate cases, the Commission stated that:  “unless 

there are clear and distinguishable reasons for deciding a case differently, the Commission will 

follow in line with precedent.  To do otherwise risks charge of arbitrary and capricious action.”  

[ICC Cons. Dkts. 07-0241 and 07-0242, at 16 (Feb. 5, 2008)].  When Dr. Ross Hemphill, 

ComEd’s Vice President of Regulatory Policies and Strategies, was asked on the witness stand to 

identify the clear and distinguishable reasons upon which the Commission might rely to decide 

this case differently from Dockets 07-0566 and 09-0263, he was incapable of doing so.  [R. 

Hemphill, 1/26/11 Tr. at 492:8 to 494:7].  That is because there are no reasons why this case 

should be decided differently than the two recent decisions dealing with exactly the same subject 

matter. 

In addition to effectively asking the Commission to overrule prior rulings, ComEd’s 

proposal to establish a cost recovery mechanism for Smart Grid projects before the projects are 

actually known violates what ComEd’s policy witness, Dr. Hemphill, candidly admits is one of 

the most fundamental rate design principles.  In both this and a prior proceeding, Dr. Hemphill 

testified that one of the most fundamental principles of rate design is to assign costs to the 

maximum extent practical to the rate classes benefiting from these costs.  [R. Hemphill, 1/26/11 

Tr. at 496:6 to 497:11].  When Dr. Hemphill was asked to explain how ComEd’s proposal to 

establish a cost recovery mechanism for Smart Grid costs before the projects are not known or 

the benefits identified could possibly be consistent with the cost causation principles that Dr. 

Hemphill had identified as one of the most fundamental tenets of rate design, Dr. Hemphill was 
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flummoxed and understandably incapable of providing a coherent response. He testified in 

response that any Smart Grid project benefits all customers.  [Id. at 497:12 to 498:1].   

The same principles and consideration that caused the Commission in Docket 07-0566 to 

refuse to approve Rider SMP until Smart Grid projects are specifically proposed, and related 

benefits to rate classes identified, are equally applicable here.  In the unlikely prospect that the 

Commission is inclined to approve any part of Rate ACEP, the Commission should direct that 

any reference to Smart Grid should be stripped from the tariff language and recovery 

mechanisms that would enable ComEd to recover Smart Grid tests should be removed from Rate 

ACEP. 

IV. STATUTORY REQUIREMENTS AND REQUESTED APPROVALS 

A. Section 9-244 of the Public Utilities Act 

1. Section 9-244(b): Findings for Approval of Alternative Rate 
Regulation Program 

Section 9-244(b)(1) precludes approval of an alternative regulation unless the 

Commission finds that “the program is likely to result in rates lower than otherwise would have 

been in effect under traditional rates of return regulation for the services covered by the 

program.”  220 ILCS 5/9-244(b)(1).  There is no evidentiary basis in the record to support such a 

finding in this case. 

As Michael Brosch succinctly testified on behalf of the People of the State of Illinois: 

Rate ACEP is more appropriately labeled a rider than an 
alternative regulation rate structure and can only produce rate 
increases to consumers and higher revenue for ComEd than would 
exist under traditional rates of return regulation. 

  ***************************** 
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[I]t must be recognized that every dollar charged by ComEd under 
Rate ACEP would produce incremental revenue that is purely 
additive to revenues provided under traditional regulation. 

[M. Brosch Direct, AG Ex. 1.0 at 3:68-71 and at 19:408-410]. 
 

ICC Staff Policy Witness David Rearden made a different but equally valid point, which 

was that ComEd has the ability to control and inflate its budget, and therefore it is virtually 

impossible to conclude that any given ComEd budget proposed under Rate ACEP will produce 

known and measurable savings.  [D. Rearden Direct, ICC Staff Ex. 1.0 at 14:313-17].  Mr. 

Rearden also correctly explained that the entire incentive mechanism proposed by ComEd is so 

severely flawed and subject to manipulation that it could never be counted upon to produce 

lower rates for ComEd customers: 

As discussed above, using a pre-approved budget to evaluate 
performance is flawed.  ComEd has an incentive to over-estimate 
the budget, and it has the incentive to declare either project 
complete before all the aspects of it are finished.  But in addition, 
the incentive structure has flaws.  There is a deadband from 95% to 
105% of the budget, in which ComEd is entitled to recover exactly 
what it spends.  Above the deadband, ComEd must refund the 
difference between actual expenditures and the budget.  This 
means that if ComEd’s expenditures are close to 105%, it should 
declare the project complete, to avoid refunds.  On the other hand, 
when its expenditures are below 95% of the budget, ComEd has an 
incentive to declare that the project is complete in order to generate 
returns above cost from the sharing mechanism. 

[Id. at 23:508-18]. 
 

Mr. Brosch also debunked ComEd’s argument that there are incentive advantages for 

ratepayers in Rate ACEP: 

What ComEd calls an “incentive” with respect to capitalized 
project costs is merely Commission pre-approval of discretionary 
project budgets that are proposed by ComEd and then, if ComEd’s 
total actual capital spending on the projects exceeds the 
Company’s own budget by more than five percent, the recovery of 
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carrying costs under Rate ACEP in excess of 105 percent of budget 
may eventually be refunded to consumers.  This would never 
reduce ComEd revenues relative to traditional regulation, but 
would simply limit surcharges to customers to 105 percent of 
approved budgeted cost levels.  Alternatively, if actual capital 
spending is less than the approved budget by more than five 
percent (actual costs less than 95% of budget), ComEd would be 
allowed to retain half the savings, effectively overcharging 
customers on a 50/50 basis for carrying costs on budgeted 
capitalized costs that were not incurred.  This so-called incentive 
would do little more than encourage ComEd to (1) overstate the 
budgeted costs presented to the Commission for approval and (2) 
constrain actual program expenditures, which are admittedly 
discretionary to start with, so as to ensure that budgets are met or 
beaten (to the potential detriment of ratepayers and benefit to the 
Company). 

[M. Brosch Direct, AG Ex. 1.0 at 20:417 to 21:432]. 
 

When ComEd came back and argued among others that its rates were lower because it 

was offering a 5 percent discount on operating and maintenance costs, subject to a $2 million 

cap, Mr. Brosch pointed out that ComEd is recovering costs well in advance of what it would 

under traditional regulation and that more than offsets any alleged “discount.”  [See, e.g., AG Ex. 

1.0 at 13:264-73 and 13:280 to 14:286].  Mr. Rearden simply concluded that ComEd’s testimony 

is speculative, and he accurately pointed out that there is no meaningful evidence in the record 

evaluating or comparing costs under traditional regulation as contrasted to the costs under 

ComEd’s alternative regulation proposal.  As Staff and every Intervenor in this case believe, 

ComEd’s proposal is designed to produce higher, not lower, charges to ComEd’s customers.  

There is no evidence in this record upon which the Commission should base a finding under 9-

244(b)(1) of the Public Utilities Act that ComEd’s alternative regulation scheme will produce 

lower costs to ratepayers. 
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VI. CONCLUSION 

For all the reasons set forth above, the Commission should reject Rate ACEP in its 

entirety.  If the Commission does not reject Rate ACEP in its entirety, the Commission should 

direct ComEd to remove from Rate ACEP any provisions that would enable ComEd to recover 

the costs of any future Smart Grid or other projects not yet identified or proposed for approval by 

ComEd. 

Respectfully Submitted, 

/s/ Edward R. Gower  
      One of the Attorneys for Northeast Illinois  

 Regional Commuter Railroad Corporation,  
d/b/a Metra  

Edward R. Gower                                                     Thomas Stuebner 
Hinshaw & Culbertson LLP                                      Metra Law Department 
400 South Ninth, Suite 200                                       547 W. Jackson Blvd. 
Springfield, IL 62701                                                Chicago, IL 60661 
(217) 528-7375                                                          (312) 322-8017 
egower@hinshawlaw.com                                          tstuebner@metrarr.com 
 
 
Dated:  February 17, 2011 
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