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INTRODUCTION 

Pursuant to the schedule established in this proceeding, The Natural Resources Defense 

Council (“NRDC”), through its attorneys, Rowland & Moore LLP, files this Initial Brief. The 

NRDC is a nonprofit environmental advocacy organization with an office in Chicago, some 

25,000 Illinois members, and a long-standing interest in securing the environmental and 

economic benefits of energy efficiency across all sectors of the economy. 

This proceeding was initiated by Commonwealth Edison Company’s (“ComEd’s”) filing 

of a petition pursuant to Section 9-244 of the Public Utilities Act for approval of an alternative 

regulation pilot plan, Rate ACEP – Accelerated Customer Enhancements Pilot (“Rate ACEP”).   

ComEd proposed that it be allowed to implement this proposed pilot program for projects that 

would involve accelerated reinvestment in urban underground facilities, a utility electric vehicle 

(“EV”) pilot, and a low-income customer assistance program as well as a mechanism for 

subsequent implementation of Commission-approved smart technology investments. 

NRDC takes no position on the advisability of approving Rate ACEP or its 

appropriateness of a Section 9-244 mechanism for any of the four projects chosen by ComEd.  

NRDC does, however, view this proceeding as an appropriate forum for the Commission and 
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ComEd to consider the use of a Section 9-244 alternative regulation mechanism to enhance 

ComEd’s ability to implement energy efficiency measures in its territory that will provide 

benefits to both ComEd’s customers and ComEd’s shareholders. 

V. OTHER ISSUES RAISED BY PARTIES- NRDC’S PROPOSED ALTERNATIVE 

RATE MECHANISM 

A. Energy efficiency programs save money and energy. ComEd could do more. 

 Energy efficiency means reducing energy use while maintaining or improving the level of 

comfort, energy service, or output of products and services.1 Energy efficiency programs remove 

barriers that keep customers from investing in cost effective efficiency opportunities. ComEd, for 

example, runs energy efficiency programs that reduce the purchase price of energy efficient 

fluorescent lighting in homes and businesses, provide easy pick-up and safe disposal of old, 

inefficient second refrigerators, and educate commercial builders on energy efficient 

construction and design practices.2 An energy efficiency program is “cost effective” when its 

ratio of benefits to costs is greater than one.3 Illinois law requires that ComEd’s portfolio of 

energy efficiency programs be cost effective.4 

 ComEd currently implements its portfolio of energy efficiency programs pursuant to 220 

ILCS 5/8-103, which requires it to “use cost-effective energy efficiency and demand-response 

measures to reduce delivery load”5 according to a set of steadily increasing targets. However, 

ComEd’s implementation of energy efficiency programs is constrained by a “rate impact cap” 

that limits ComEd’s energy efficiency budget so as not to increase the price of electricity service 
                                                            
1 Sullivan Ex. 1 at 3. 
2 NRDC Ex. 1.1. 
3 Benefits are the net present value of a program’s avoided electric utility costs and quantifiable social benefits, 
including natural gas costs. Costs are the net present value of the incremental costs of the energy efficiency 
measures and the costs of implementing the program. 20 ILCS 3855/1‐10. 
4 220 ILCS 5/8‐103(f)(5). 
5 220 ILCS 5/8‐103(a). 
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above certain levels.6 This rate impact cap will soon impact the size and composition of energy 

efficiency programs ComEd can implement. With the settlement reached by parties in Illinois 

Commerce Commission Docket No. 10-0570, in its sixth year of energy efficiency program 

implementation, ComEd will not save the amount of energy specified by the energy savings 

targets because of the rate impact cap.7 The fact that ComEd’s efforts to meet the energy savings 

targets would increase rates does not mean that additional energy efficiency efforts would 

increase the cost of energy service for customers. On the contrary, customers at the end of a 

month pay a bill based on ComEd’s rates and their consumption. Energy efficiency programs 

reduce this consumption cost effectively, and thus reduce the service territory’s energy bill.  

 ComEd’s efficiency efforts have saved customers money: the measures implemented in 

ComEd’s first year8 of energy efficiency programs pursuant to 220 ILCS 5/8-103 will save 

customers $47.2 million over their lifetime, while those implemented in the second year will 

save customers around $115 million over their lifetime.9 Even with these savings, ComEd could 

do more. As stated by NRDC witness Sullivan: 

Using assumptions that tend to underestimate efficiency, the Cadmus group 
estimated that the amount of energy efficiency in ComEd’s service territory that is 
cheaper than the cost of supply is between 2.15 and 2.4 million MWh annually 
between 2012 and 2015.10 

 

Under the Settlement in Docket No. 10-0570, ComEd will acquire less than half of the cost 

beneficial energy efficiency resource in Program Years 5 and 6.11  

This difference means customers in ComEd’s service territory will be paying 
more for energy services, forgoing the opportunity to live and work in more 

                                                            
6 220 ILCS 5/8‐103(d). 
7 NRDC Ex. 2.1 at 1 (approved by the Commission in its order entered December 21, 2010) 
8 June 1, 2008 to May 31, 2009. 
9 Id at 1 and 2. 
10 NRDC Ex. 1 at 5. 
11June 1, 2012 to May 31, 2014. Id, NRDC Ex. 2.1 at 1. 
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productive, comfortable environments, suffering the health consequences of 
unnecessary pollution  from energy production, and unnecessarily contributing to 
global warming pollution.12 

 
If this additional efficiency were acquired in Program Years 5 and 6, customers would save an 

estimated $350 million over the lifetime of the measures implemented.13 

 

B. NRDC’s alternative regulation mechanism would allow and encourage ComEd 

to save more energy and money. 

 NRDC’s proposed alternative regulation mechanism would layer additional funding and 

performance criteria atop Illinois’ existing energy efficiency policies and infrastructure. Under 

NRDC’s 2-year14 alternative regulation mechanism, ComEd would: (i) collect costs for energy 

efficiency programs15 additional to the 220 ILCS 5/8-103 programs on the same basis it does 

now, as a kWh-based adjustment charge;16 (ii) prove that its alternative regulation portfolio of 

energy efficiency programs is cost effective based on Illinois’ existing total resource cost test;17 

(iii) report on its progress to stakeholders and Commission Staff regularly at the existing Illinois 

Stakeholder Advisory Group; (iv) report on its progress to the Commission in a post-evaluation 

report, filed concurrently with ComEd’s Program Year 5 and 6 evaluation reports;18 and (v) 

reward ComEd a portion of the net benefits of its alternative regulation portfolio, as measured by 

the Total Resource Cost test, if ComEd exceeds the energy savings targets in 220 ILCS 5/8-103, 

up to an annual cap of $17.5 million, according to the following schedule: 

 If ComEd exceeds the targets by 5%-9.99%, ComEd is awarded 5% of net benefits, 

                                                            
12 NRDC Ex. 1 at 5. 
13 Id at 6. 
14 Covering Program Years 5 and 6, June 1, 2012 to May 31, 2014. 
15 Id at 7. 
16 AARP Ex. 2.0, p. 17, line 358. 
17 NRDC Ex. 1 at 7. The test is defined at 20 ILCS 3855/1‐10. 
18 NRDC Ex. 1 at 9. 
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 If ComEd exceeds the targets by 10%-19.99%, ComEd is awarded 7.5% of net benefits, 
  If ComEd exceeds the targets by 20% or more, ComEd is awarded 10% of net benefits.19  
 

  However, ComEd would only get an incentive if it exceeded the targets in 220 ILCS 5/8-

103. NRDC’s alternative regulation mechanism is only meant to be implemented if the 

Commission “decouples” ComEd’s fixed cost recovery from sales in the residential and small 

commercial rate classes in its pending rate case, Docket No. 10-0467.20 NRDC recommends that 

the mechanism operate initially for 2 years (June 1, 2012 to May 31, 2014), with the opportunity 

for renewal.21 

 NRDC’s alternative regulation mechanism would allow ComEd to increase its investment 

in energy efficiency, reducing its’ service territory’s electricity bill over time. To become eligible 

for an incentive, ComEd would invest an additional $77.86 million (approximately) in energy 

efficiency in the two years the mechanism operates. Conservatively, this investment would yield 

an estimated $38.93 million in net bill savings over the lifetime of the measures installed.22 As it 

implements programs under NRDC’s alternative regulation mechanism, ComEd would have the 

opportunity to benefit if it is able to capture energy efficiency for its customers above the amount 

required in 220 ILCS 5/8-103. This would allow ComEd to develop a business model around 

providing efficient energy services to customers. 

 NRDC’s alternative regulation mechanism would help provide “adequate, reliable, 

affordable, efficient, and environmentally sustainable electric service at the lowest total cost over 

time,”23 as expressed by the Legislature. 

 

                                                            
19 Id at 7. 
20 Id at 8. 
21 Id at 9. 
22 NRDC Ex. 2 at 3 and 4. 
23 20 ILCS 3855/1‐5(1) 
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C. NRDC’s alternative regulation mechanism meets the law’s requirements 

 NRDC’s alternative regulation mechanism would reward ComEd based on utility 

performance, as required by 220 ILCS 5/9-244. When it exceeds the 220 ILCS 5/8-103 targets 

by 5-9.99%, the Company would keep 5% of the net benefits of its alternative regulation 

portfolio. If ComEd is can acquire more efficiency on the behalf of its customers, it can keep 

more of the net benefits, up to an annual cap of $17.5 million. The mechanism would compare 

ComEd’s performance to two standards: Illinois’ existing total resource cost test, and the 220 

ILCS 5/8-103 targets. 

 According to 220 ILCS 5/9-244(b), the Commission shall approve an alternative 

regulation program if it meets certain criteria. NRDC’s alternative regulation mechanism meets 

these criteria, addressed below. 

 The mechanism would likely result in rates lower than would otherwise have been effect 

under traditional regulation for the services covered by the program.24 “With a modest portion of 

the net benefit available as an incentive, ComEd would be encouraged to lower the 

administrative costs of programs, as this increases the “pool” of net benefits from which it can 

collect an incentive.”25 Under traditional rate of return regulation, ComEd is not able to collect 

costs from which to invest additional money in energy efficiency. Investment sufficient to allow 

ComEd to trigger the incentive would save customers around $38.93 million over the lifetime of 

the measures installed, as described above. 

 The mechanism is likely to result in substantial and identifiable benefits to customers, 

including bill savings, reduced global warming pollution, and more comfortable living 

environments. These bill saving benefits will be identified in reports to the Commission. Without 

                                                            
24 NRDC Ex. 1 at 8. 
25 Id. 
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the mechanism, these additional benefits would not be available. The mechanism is not likely to 

affect service reliability, beyond the possibility of improvement.26 If implemented in concert 

with decoupling, the mechanism is unlikely to result in deterioration of ComEd’s financial 

condition.27 The program would have no effect on the development of competitive markets. The 

Commission will adequately monitor the implementation of the mechanism through annual 

reports to the Commission. Stakeholders can monitor implementation of the mechanism at the 

existing Illinois Stakeholder Advisory Group. Finally, the mechanism would provide ComEd a 

reasonable share of the net economic benefits its alternative regulation portfolio creates for 

customers. 

 

D. Energy efficiency is germane to this proceeding 

 In rebuttal testimony, ComEd witness Hemphill stated:  

ComEd appreciates the alternative regulation proposal put forward by Mr. 
Sullivan. However, the NRDC alternative regulation program addresses energy 
efficiency, which is the subject of Docket No. 10-0570. This proceeding, Docket 
No. 10-0527, addresses the concept of “alternative regulation,” and energy 
efficiency topics are non-germane to the programs under consideration here. 
ComEd’s witnesses in Docket No. 10-0570 are in a better position to comment on 
the merits of NRDC’s alternative regulation proposal.28  
 
Contrary to Mr. Hemphill’s comments, the Commission can and should consider 

NRDC’s proposal. As described above, NRDC’s proposal meets the law’s requirements for 

alternative regulation, and would result in substantial customer benefit. As described in the 

rebuttal testimony of Sullivan, NRDC’s proposal fits well within other parties’ view of ideal 

alternative regulation. Citizens Utility Board (“CUB”) witness Thomas stated that an alternative 

regulation plan should have clear criteria for evaluating its success, should facilitate sharing of 
                                                            
26 Id. 
27 Id. 
28 ComEd Ex. 6.0 at 11. 
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information and reduce administrative costs, should promote collaborative review of proposed 

investments, and should provide the utility with incentives to promote long-term cost 

reductions.29 NRDC’s proposal has all of these features.  Nor is the fact that ComEd’s energy 

efficiency programs were evaluated in Docket No. 10-0570 a reason to dismiss NRDC’s 

proposal in this proceeding.  NRDC’s proposal here is to provide ComEd with incentive to 

engage in energy efficiency activity above and beyond the level that was established in the 10-

0570 order.  NRDC is not proposing specific energy efficiency measures that ComEd’s witnesses 

in that case need to evaluate.  Thus, there is nothing that those witnesses could add that would be 

necessary to decide the merits of NRDC’s proposal.   

                                                            
29 CUB Exhibit 1.0 at 19 
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CONCLUSION 

NRDC’s alternative regulation mechanism would reward ComEd for reducing its 

customers’ energy bill through implementing cost effective energy efficiency. Stakeholders, 

Commission Staff, and the Commission would monitor ComEd’s investments in energy 

efficiency. The proposal would help ensure ComEd provides adequate, reliable, affordable, 

efficient, and environmentally sustainable electric service at the lowest total cost over time. The 

Commission should therefore direct ComEd to implement the mechanism. 

Dated:  February 17, 2011    

     Respectfully submitted, 
     Natural Resources Defense Council 
 
     /s/_Stephen J. Moore______________ 
     By: Stephen J. Moore 
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