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INITIAL POST-HEARING BRIEF OF THE COMMERCIAL GROUP 

I. INTRODUCTION / RELIEF REQUESTED1 

Where’s the “Win” for Ratepayers? 

The basic premise of alternative regulation is that it accomplish an objective that could 

not be achieved under traditional regulation and do so in a way that benefits both the utility and 

its ratepayers.  In the words of Dr. Hemphill, alternative regulation should be a win/win for both 

the utility and its customers.  ComEd Ex. 8.0 lns. 57-59.  This is reflected in the Section 9-244 

requirements of lower rates for customers (subsection 1), other benefits to customers (subsection 

2), no financial deterioration of the utility (subsection 4), and an equitable sharing of net 

economic benefits, if available (subsection 8). 

The problem with ComEd’s current Alternative Regulation (“Alt Reg”) proposal is that it 

is difficult to find the “win” for ratepayers.  In this world of fast-changing technology, ComEd 

recognizes that investing in capital projects that consist of unproven technology or that may soon 

become obsolete increases risk to ratepayers.  Tr. at 379:1-380:5. (Hemphill).  Accordingly, an 

alternative regulation mechanism that may fit the statutory requirements and this risk reality is 

                                                 
1 The Commercial Group follows herein a brief outline circulated among the parties following the hearings, 

although it will not address every outline point.  Failure to address an issue should not be construed as endorsement 
for any party’s position. 
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for ComEd to earn a lower equity return on its Alt Reg investment or use a higher percentage of 

lower-cost debt to finance Alt Reg investment.  The “win” for ComEd under either scenario 

would be that ComEd would earn more revenue and profit than it would under existing base 

rates.  Tr.380:19-381:8.  The “win” for ratepayers would be additional or improved infrastructure 

at potentially lower cost.  Meanwhile, everyone might enjoy increased safety and reliability.  

However, Dr. Hemphill stated that ComEd is not ready to accept any lower ROE nor rely on a 

greater percentage of lower cost debt for such projects.  Tr. 381:9-382:2.  Likewise, the ComEd 

Alt Reg low-income proposal is for ratepayers to pick up 100% of the tab for low-income 

assistance previously provided by Exelon, with neither ComEd nor Exelon stepping forward to 

share any of this program cost.  Id. at 377:8-378:4. 

ComEd’s Alt Reg proposal, therefore, does not satisfy the statutory requirements under 

Section 9-244(b) and provides no “win” for ratepayers.  In addition, the proposal relies upon a 

faulty budget process for cost recovery.  See Section III.C. infra.  Accordingly, the Alt Reg plan 

should be rejected. 

III. ALTERNATIVE RATE REGULATION PROPOSAL 

A. Currently Proposed Rate ACEP Projects 
 
1. Urban Underground Facilities Reinvestment (“UUFR”) 

 
See discussion in Section III.C. infra. 
 

C. Incentive Mechanism in Rate ACEP 
 

The Reliance on Budgets That Are Impossible to Verify is a Fundamental Flaw 
 

It makes some sense for ComEd to be assured of revenue recovery for accelerating 

investment in underground infrastructure in order to improve safety and reliability.  But one of 

the problems with the proposed Urban Underground Facility Reinvestment (“UUFR”) program 
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is that the cost recovery is based on ComEd budgets that are impossible to verify.  First, the neat 

division of the $45 million program budget into a $30 million capital budget and $15 million 

O&M budget gives the appearance of picking numbers out of the air.  Second, in the 

marketplace, bids from multiple competitors test budgets but here there is only a budget from 

one party and this budget is for work that itself is not fully defined.  For example, manhole costs 

appear to constitute the majority of the UUFR capital budget but not even ComEd will know 

until it gets underground and inspects the manholes whether these manholes will only need to 

have support parts replaced/refurbished (ComEd Ex. 40.0, p. 10, lns. 149-152 [Blaise]) or 

whether more extensive manhole rebuilding or replacement needs to be performed.  Id. lns. 151-

154.  This after-budget decision will drive actual costs.  In such a circumstance, it is not easy to 

see how a “beat the budget” approach is appropriate.  Third, Staff does not have the ability to 

evaluate such budgets (nor does any other party).  As Mr. Stutsman testified, “when talking 

about a UUFR program budget we have no idea what activity level it represents. . . .”  Staff Ex. 

4.0, p. 7, lns. 150-151.  He also testified that when reviewing a proposed UUFR budget, no one 

on Staff would know whether particular manholes need minimal repair or entire replacement and 

that only an “after-the-fact review for Staff” could determine whether the cost of actual work 

was even “in the relevant ballpark” for such work.  Tr. 297:16-299:2.  Nor would anyone on 

Staff know whether it is more cost efficient in the long run to replace outdated cable with higher 

(or lower insulation) level polymer cables.  Tr. 299:12-20.  Nor should Staff be expected to have 

such knowledge.  These are the types of business decisions that are within ComEd’s knowledge, 

expertise, and business judgment; decisions that seem better fit for after-the-fact prudence review 

than a before-the-fact budget appraisal. 
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4. Recovery of Capital Expenses 

The Rate ACEP Formula May Result in Double-Collection  

With respect to the Rate ACEP formula itself, it is not apparent that the formula properly 

accounts for the negative salvage value already collected from ratepayers for the facilities being 

replaced.  Tr. 383:19-384:2.  For example, some of the costs in the UUFR program budget are 

likely to be costs to remove present infrastructure such as the manholes that need to be replaced.  

Such costs for facilities in rate base are considered as negative salvage value costs that utilities 

routinely collect from ratepayers.  Hence, there is a potential for ComEd to recover the same 

costs under Rate ACEP that it has already recovered under traditional regulation.  To the extent 

the Commission considers adopting any portion of ComEd’s Alt Reg proposal, the Commission 

should closely examine the Rate ACEP formula to verify that no double-recovery occurs. 

CONCLUSION 

ComEd has presented some circumstances where it may make sense for it to receive 

revenue recovery guidance before proceeding.  However, what is not apparent from this 

particular Alt Reg filing is where is the “win” for ratepayers?  After reviewing the testimony and 

exhibits of all parties, the Commercial Group recommends that the Commission reject this 

alternative regulation proposal. 
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WHEREFORE, the Commercial Group respectfully requests that the Administrative Law 

Judges recommend, and the Commission order, the relief requested herein. 

Respectfully submitted this 17th day of February, 2011. 

 

/S/ Alan R. Jenkins    
Alan R. Jenkins 
Jenkins at Law, LLC 
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Email: aj@jenkinsatlaw.com 
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