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INTRODUCTION 

The Staff of the Illinois Commerce Commission (“StatY) takes exception to the 

allocation of certain merger costs set forth in the Hearing Examiner’s Proposed Order (“HBPO”) 

that was issued on March 30,200l in this proceeding. Staffs exceptions simply restate the 

arguments Staff made at hearing and fail to even address the factor the Hearing Examiner found 

determinative in the allocation of such costs. Staff therefore provides no basis for changing the 

fair, reasonable conclusion reached in the HBPO, and the Illinois Commerce Commission 

(“Commission”) should adopt the HEPO without change. 

CONTESTED ISSUE 

The only contested issue in this proceeding is whether Holiday Hills Utilities, Inc. 

(“HHUI”), a subsidiary of Utilities, Inc., should be permitted to recover the costs incurred in 

incorporating HHUI and obtaining the regulatory approvals necessary to effect its acquisition of 

Community Service Corporation (“CSC”) (“transaction costs”). Staff does not believe it is 

appropriate to permit HHUI to recover any such costs from ratepayers, and therefore disagrees 

with the HBPO’s allocation of 50% of transaction costs (up to a maximum of $4,000) to a so- 

called “above the line” account, which will permit inclusion of such costs in HHUI’s rate-base 

and thereby their recovery from rate-payers. Although Utilities, Inc. and HHUI had vigorously 

argued that it is appropriate to include all of HHUI’s transaction costs in rate-base, Utilities, Inc. 

and HHUI recognize that the HEPO strikes a fair balance of competing policies and accept its 

resolution of this issue. 

REPLY TO STAFF’S EXCEPTIONS 

Statf’s argument in its Brief on Exceptions is identical to the argument it made at 

hearing-that because the Commission has disallowed recovery of transaction costs in other 

proceedings, it must do so in this one. Staffs argument ignores the fact that the relevant statute, 



220 ILCS 5/7-204(c), requires the Commission to make a case-by-case determination of whether, 

and to what extent, costs of reorganization should be recognized in rate-base.’ Instead, Staff 

would have the Commission abrogate its responsibilities, put blinders on, and rule that such costs 

should never, under any circumstances, be recovered. Moreover, Staff apparently fails to 

recognize that the transaction at issue here is dramatically different from the transactions 

involved in the Commission orders upon which it relies. As a result, Staffs argument does not 

even address the principal basis for the conclusion reached in the HEPO -the Commission 

policy of encouraging transactions like the one involved in this proceeding. See IIEPO at 10 

When, as here, a Commission policy encourages a transaction, it is appropriate to 

provide incentives to encourage the occurrence of that transaction. As stated in the HEPO: 

In this docket, a small non-professionally managed utility is being 
acquired by a larger professionally managed firm. In recognition 
of the general benefits to consumers from such transactions, 
Commission policy encourages the acquisition of non- 
professionally managed utilities by professionally managed 
utilities. Allowing recovery of acquisition costs in these situations 
provides an enhancement to the acquiring company to purchase 
non-professionally managed utilities. 

HEPO at 10. The HEPO’s allocation of 50% of transaction costs to rate-base provides a sound 

application of Commission policy to this transaction. 

StaR does not even address this policy issue in its Brief on Exceptions, and 

therefore Staff does not contest (1) the existence of the Commission policy to encourage 

acquisitions of non-professionally managed utilities by professionally managed utilities, (2) the 

application of that policy to the present merger, and (3) the appropriateness of providing 

’ Section 7-204(c) provides that “the Commission shall not approve a reorganization without ruling on: (ii) 
whether the companies should be allowed to recover any costs incurred in accomplishing the proposed 
reorganization and, if so, the amount of costs eligible for recovery and how the costs will be allocated.” 220 ILCS 
5/2-704(c). 



incentives to tixther that policy. There is therefore no reason to disturb the thoughtful, well- 

reasoned decision reached in the HEPO. 

The only argument Staff does make is based on a blind adherence to inapposite 

Commission orders. Staffpoints out that the few Commission orders that address this issue deny 

any recovery of transaction costs from rate-payers, and asserts that these orders indicate that 

Commission policy is to deny recovery of those costs. See Staff Br. pp. 2-3. Each order cited by 

Staff involved a merger between two large, professionally-managed firms, such as the 

Ameritech-SBC merger and the GTE-Bell Atlantic merger. See id. (citing Docket NOS. 98-0555, 

98-0866 and 99-0418). The critical fact is that, unlike the present transaction, there is no 

Commission policy to encourage such mergers. As recognized in the HEPO, the fact that 

Commission policy encourages the present transaction distinguishes the orders cited by Staff and 

renders them inapposite. See HEPO at 10 (stating that “[allthough the Commission has denied 

recovery of transaction costs in several merger cases decided since the enactment of Section 7- 

204(c), those dockets involved the acquisition of large professionally managed utilities by other 

professionally managed firms”). The HEPO properly disregards Staffs cited authority. 

Staff makes one feeble attempt to cast this transaction in the same light as those 

involved in the orders it cites, stating that “in all of the above decisions the petitioners assert that 

ratepayers will benefit from the reorganizations” and that “[tlhe present proceeding includes 

similar Petitioner arguments.” StafTBr. p, 3. Staffs argument is not tenable, because in the 

present transaction the consumers of CSC will receive certain benefits, identified by Petitioners’ 

witness Ms. Erin Nicholas and Staffs own witness Mr Roy King, that consumers did not, and 

could not, receive as a result of the other mergers, Those benefits include, inter ah: (1) 

professional management; (2) access to the capital necessary to make needed repairs and 
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improvements to the utility system; and (3) a greatly enhanced ability to comply with 

increasingly complex environmental regulations. See Direct Testimony of Erin L. Nicholas at 4- 

5; Direct Testimony of Roy A. King at 5-6. 

There can be no serious argument that the consumers affected by the transactions 

in the cited dockets received those same benefits. All of them involved mergers between 

professionally managed firms, and therefore professional management was not obtained on 

account of the merger. Also, there is no question that, prior to the merger, the firms in those 

dockets each had more than sufficient capital to maintain and improve the utility systems they 

managed, as well as the technical expertise to comply with all regulations; whereas here the 

acquired company is backed only by the personal assets of its owner and lacks environmental 

compliance expertise. In short, the consumers of CSC will materially benetit in at least three 

ways that the consumers affected by the orders cited by Staff could not. Accordingly, it is 

appropriate to allocate transaction costs in a manner that rewards HHUI and Utilities, Inc. for 

providing those benefits, and encourages Utilities, Inc. and others to provide those benefits to the 

consumers of other non-professionally managed utilities through similar transactions. The 

allocation of transaction costs provided for in the HEPO does precisely those things. 

STAFF’S ALTERNATE POSITION 

Staff requests that, if the Commission accepts the allocation of transaction costs 

as stated in the IIBPO, it should “limit its final order” to the “specific, unique, particular facts 

and circumstances presently at issue.” StaffBr. at 3. Staffs request is a bit odd, as all 

Commission decisions on contested issues, like all cases in our common law tradition, are 

necessarily limited to their facts. The final order in this proceeding will speak for itself, and any 

language attempting to prospectively interpret its holding would be supertluous and in the nature 

of an advisory opinion, and its only effect would be to cause confusion, 
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Further, while HHIJI and Utilities, Inc. are not opposed to have the final order 

recite the proposition that the Commission considers each case on its facts, the Staffs proposed 

language would do just the opposite, by suggesting that the facts here are so unique that they are 

unlikely to ever be seen again. The Commission should not prejudge cases in this manner. 

Accordingly, HHUI and Utilities, Inc. respectmlly suggest that the Commission deny StatI’s 

request. 

CONCLUSION 

Staffs argument does not effectively challenge the distinction between the 

present transaction and the transactions involved in the authority it cites. Accordingly, Staff 

states no reason to alter the proper, well-reasoned conclusion reached in the HEPO with regard to 

the allocation of the transaction costs incurred by HHUI Also, Staffs alternate position seeks to 

insert inappropriate and unnecessary language into the final order. Utilities, Inc. and HI-WI 

respectfUlly request that the Commission adopt the HEPO as written. 

Respectfully submitted, 

UTILITIES, INC. 
HOLIDAY HILLS UTILITIES, INC. 

By: ,- $&w, 6, &~LL&.A.. 
One of their Attorneys 

Brian A. McAleenan 
SIDLEY & AUSTIN 
Bank One Plaza 
10 South Dearborn St. 
Chicago, Illinois 60603 
(3 12) 853-7346 
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captioned docket, the Reply Brief on Exceptions of Utilities, Inc. and Holiday Hills Utilities, 
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CERTIFICATE OF SERVICE 
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