
 

1 

 

STATE OF ILLINOIS 

 

ILLINOIS COMMERCE COMMISSION 

 

COMMONWEALTH EDISON COMPANY ) 

       ) Docket No. 10-0467 

Proposed general increase in electric rates  ) 

 

 

 

 

 

INITIAL BRIEF OF THE PEOPLE OF THE STATE OF ILLINOIS 

 

 

Janice A. Dale, Chief, Public Utilities Bureau 

Susan L. Satter, Senior Assistant Attorney General 

Karen L. Lusson, Senior Assistant Attorney General 

Michael R. Borovik, Assistant Attorney General 

100 W. Randolph St., 11
th

 Floor 

Chicago, IL 60601 

Telephone (312) 814-3736 

Fax (312) 814-3212 

Email: jdale@atg.state.il.us 

Email: ssatter@atg.state.il.us  

Email: klusson@atg.state.il.us 

Email: mborovik@atg.state.il.us 

 

 

mailto:jdale@atg.state.il.us
mailto:ssatter@atg.state.il.us
mailto:klusson@atg.state.il.us
mailto:mborovik@atg.state.il.us


i 

 

TABLE OF CONTENTS 

I. INTRODUCTION / STATEMENT OF THE CASE ..........................................................1 

II. OVERALL REVENUE REQUIREMENT AND REVENUE DEFICIENCY ...................7 

III. TEST YEAR ........................................................................................................................7 

IV. RATE BASE  .......................................................................................................................7 

A. Overview ..................................................................................................................7 

B. Potentially Uncontested Issues ................................................................................7 

1. Plant  ...........................................................................................................7 

a. AMI Pilot Costs (including AMI Meter Redeployment) 

(Uncontested b/t Company and Staff)..............................................7 

b. Other ................................................................................................7 

2. General and Intangible Plant ........................................................................7 

3. Functionalization..........................................................................................8 

C. Potentially Contested Issues ....................................................................................8 

1. Post-Test Year Adjustments ........................................................................8 

a. Pro Forma Capital Additions ..........................................................8 

b. Accumulated Provisions for Depreciation and Amortization 

Related Provisions for Accumulated Depreciation ........................11 

c. Accumulated Deferred Income Taxes (ADIT) ..............................14 

2. Construction Work in Progress ..................................................................15 

3. Specific Plant Investments .........................................................................22 

a. West Loop project repair disallowances ........................................22 

b. Plymouth Court Feeders ................................................................22 

c. Underground Cable ........................................................................22  

d. PORCB Costs.................................................................................23 

e. Allocation of G&I Plant .................................................................23 

f. Other ..............................................................................................23 

4. Cash Working Capital ................................................................................23 

5. 2009 Pension Trust Contribution ...............................................................44 

6. Capitalized Incentive Compensation .........................................................45  

7. Customer Deposits .....................................................................................45 

8. Material and Supplies Inventories .............................................................48 

9. Severance Cost – Regulatory Debit ...........................................................48 

D. Rate Base (Total) ...................................................................................................48 

V. OPERATING EXPENSES ................................................................................................48 

A. Overview ................................................................................................................48 

B. Potentially Uncontested Issues ..............................................................................48 

1. 2009 Amortization adjustment of Existing Regulatory Assets (Staff) ......48 

2. Outside Professional Services – Jacobs Consultancy (Staff) .....................48 

3. Advertising Expense (Staff) .......................................................................48 

4. Investment Tax Credit Amortization (AG) ................................................48 



ii 

 

 

C. Potentially Contested Issues ..................................................................................49 

1. Incentive Compensation Cost and Expenses .............................................49 

2. Rate Case Expenses ...................................................................................49 

a. Rate Case Expenses of the Instant Case ........................................54 

b. Alternative Regulation Case ..........................................................70 

3. Administrative and General (A&G) Expenses ..........................................74 

a. Exelon Way Severance Amortization ............................................74 

b. Accounts 920-923………………………………………………76 

c. Pension Costs……………………………………………………76 

i. Recovery of Actuarially-Determined 2010 Pension and 

OPEB Costs (Uncontested b/t Company and Staff)….76 

ii. 2005 Pension Funding Cost Recovery………………….76 

d. Wages and Salaries Proforma Adjustmen……………………..76 

e. Director Fees and Expenses ...............................................................78 

f. Corporate Aircraft Costs (Uncontested b/t Company and Staff) .......78 

g. Perquisites and Awards ......................................................................78 

h. Severance Expenses ...........................................................................79 

i. Charitable Contributions ....................................................................80 

j. Legal Fees – IRS Dispute ..................................................................82 

k. Professional Sporting Activity Expenses ...........................................84 

l. Workforce Expense Reduction ..........................................................85 

4. AMI Pilot Expenses ...................................................................................85 

5. New Business Revenue Credit ...................................................................85 

6. Tax Repair Methodology – New IRS procedures ......................................87 

7. Depreciation of Intangible Plant ................................................................91 

8. Late Repayment Charge Reclassification ..................................................92 

9. Illinois Electricity Distribution Taxes ........................................................92 

10. Depreciation and Amortization Expenses (Derivative and Direct) ...........94 

11. Regulatory Asset Relating To Tax Liability for Medicare Part D 

(Uncontested b/t Company and Staff)........................................................94 

12. Taxes Other than Income Taxes (Derivative Adjustments) .......................96 

13. Income Taxes (Derivative Adjustments) ...................................................96 

14. Photovoltaic Pilot Costs .............................................................................96 

15. Customer Deposits – Interest Expense Component ...................................96 

D. Operating Expenses (Total) ...................................................................................96 

VI. RATE OF RETURN ..........................................................................................................96 

A. Overview ................................................................................................................96 

B. Capital Structure  ...................................................................................................96 

C. Cost of Short-Term Debt .......................................................................................96 

D. Cost of Long-Term Debt (Potentially Uncontested) ..............................................96 

E. Cost of Common Equity ........................................................................................96 

F. Adjustments to Rate of Return ...............................................................................96 

G. Overall Cost of Capital (Derivative) ....................................................................103 

VII. COST OF SERVICE AND ALLOCATION ISSUES .....................................................103 



iii 

 

A. Overview ..............................................................................................................103 

B. Potentially Uncontested Issues ............................................................................103 

C. Potentially Contested Issues ................................................................................103 

1. Embedded Cost of Service Study Issues ..................................................103 

a. Class Definitions ..........................................................................103 

(i) Residential Classes...........................................................103 

(ii) Non-residential Classes ....................................................103 

b. Primary/Secondary Split ..............................................................103 

(i) Appropriate Methodology/Compliance with Docket No. 

08-0532 ............................................................................103 

(a) Functional Identification of Costs ........................103 

(b) Direct Observation of ComEd Facilities ..............103 

(c) Sampling ..............................................................103 

(d) Review of Other Utilities‘ Treatment of 

Primary/Secondary Issues ....................................103 

(ii) Other Primary/Secondary Split issues .............................103 

(a) 4kV facilities allocation .......................................103 

c. Investigation of Assets Used To Serve Extra Large Load Customer 

Class .............................................................................................103 

d. NCP vs CP ...................................................................................103 

e. Allocation of Primary Lines and Substations…………………103 

f. Functionalization of General and Intangible Plant…………..103 

g. Street Lighting………………………………………………….103 

h. Allocation of Illinois Electricity Distribution Tax…………….103 

i. Indirect Uncollectible Costs and Uncollectible Costs…………103 

j. Customer Care Cost Allocation……………………………….103 

k. Other Docket 08-0532 Compliance Issues …………………...103 

l. Other Issues…………………………………………………….103 

D. Rate Moderation...................................................................................................103 

VIII. RATE DESIGN ...............................................................................................................103 

A. Overview ..............................................................................................................103 

B. Potentially Uncontested Issues ............................................................................103 

1. High Voltage Rate Design Simplification ...............................................104 

2. Rate MSPS (Staff- need to verify in Rebuttal) ........................................104 

3. General Terms and Conditions ................................................................104 

a. New Customer with load that includes motors equal or greater 

than103 five horse power (Staff- need to verify in Rebuttal) ......104 

4. Miscellaneous Charges and Fees (Staff) ..................................................104 

5. Meter Lease Charges................................................................................104 

6. Residential Real Time Pricing Program Costs (Staff- need to verify in 

Rebuttal) ...................................................................................................104 

7. Standard Meter Allowances .....................................................................104 

C. Potentially Contested Issues ................................................................................104 

1. SFV and Consolidation of Classes (ComEd Proposal) ............................104 

2.  Decoupling (NRDC Proposal) ................................................................136 

3. Class Definitions ......................................................................................148 



iv 

 

a. Residential Rate Design – Consolidation of Classes ...................149 

b. New Primary Voltage Delivery Class vs. Primary Subclass 

Charges ........................................................................................149 

4. Non-Residential .......................................................................................149 

a. Movement Toward ECOSS Rates ...............................................149 

(i)  Extra Large Load and High Voltage Customer Classes .149 

(ii) Railroad Customer Class ................................................149 

b. Allocating Secondary Costs Among Customer Classes ..............149 

c. Railroad customers – Utilization of Railroad Customers‘ Facilities . 

d. Dusk to Dawn Street Lighting .....................................................149 

5. Collection of Illinois Electricity Distribution Tax  ..................................149 

6. Distribution Loss Factors .........................................................................149 

7. General Terms and Conditions ................................................................149 

a. Residential Service Station (Ownership of  Residential Primary 

Service Connection facilities on private property) ......................149 

 b. Limitation of Liability Language .................................................149 

8. Rider UF (Could be uncontested – check Staff rebuttal) .........................149 

9. Notification Regarding Elimination of Self Generation Customer Group149 

10. Docket 08-0532 Compliance Issues.........................................................149 

11. Other Issues ..............................................................................................149 

IX. REVENUES .....................................................................................................................149 

A. Uncontested Issues – Other Revenues – Rate Relief Payment (Staff) .................149 

B. Miscellaneous Revenues ......................................................................................149 

C. Weather Normalization ........................................................................................149 

D. Late Payment Charge Revenues ..........................................................................149 

E. New Business Revenue Credit .............................................................................152 

X. OTHER ............................................................................................................................153 

A. RES Services Issues .............................................................................................153 

B. UUFR ...................................................................................................................153 

C. Updated Distribution Loss Study .........................................................................153 

D. Meters and Meter Reading ...................................................................................153 

E. Competitive Retail Market Development Issues .................................................153 

F. New Section 9-250 Investigation of ComEd‘s electric rate design .....................153 

G. Other  ...................................................................................................................153 

XI. CONCLUSION ................................................................................................................154 

 



 

 

1 

 

I. INTRODUCTION / STATEMENT OF THE CASE 

Commonwealth Edison Company, also known as ComEd, is a regulated company 

providing monopoly electricity delivery services in northern Illinois.   On June 30, 2011 it filed 

tariffs requesting a $396 million or 19.4% increase in delivery service revenues.  ComEd Ex. 1.0 

at 16; ComEd Sch. C-1.  By the time it filed its Surrebuttal Testimony, it reduced that request to 

$326.3 million, representing a 15.9% increase.  ComEd Ex. 55.0 2d Rev. at 2; ComEd Ex. 55.1, 

C-1 (Rev. Jan 3, 2011). 

As a regulated monopoly providing essential utility services, ComEd‘s prices and 

practices must be ―just and reasonable.‖   220 ILCS 5/9-101.   In Citizens Utility Board v. Illinois 

Commerce Comm’n, 276 Ill. App.3d 730, 736-737,  658 N.E.2d 1194, 1200 (1
st
 Dist. 1995), the 

Court referred to extensive precedent for the proposition that fixing just and reasonable rates 

Ainvolves a balancing of the investor and the consumer interests.@ The Court stated:   

The Commission has the responsibility of balancing the right of the utility=s investors to a 

fair rate of return against the right of the public that it pay no more than the reasonable 

value of the utility=s services.  While the rates allowed can never be so low as to be 

confiscatory, within this outer boundary, if the rightful expectations of the investors are 

not compatible with those of the consuming public, it is the latter which must prevail. 

276 Ill.App.3d at 737, quoting Camelot Utilities Inc. v. Illinois Commerce Comm’n, 51 

Ill.App.3d 10 (1977); Illinois Bell Telephone Co. v. Illinois Commerce Comm’n, 414 Ill.275, 287 

(1953);  Federal Power Commission v. Hope Natural Gas Co., 320 U.S. 591, 603 (1944). This 

balance remains a key element in assessing the fairness of rates. 

ComEd offered the testimony of several witnesses on the interests of and risks facing the 

Company and its investors.  For example, ComEd employees Michael Guerra, Joseph Trpik, and 

Ross Hemphill complained that the system is ―flawed,‖ ratemaking and cost recovery are 

―uncertain,‖ that the Company‘s costs are beyond its control, and that its rate design does not 
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sufficiently recover fixed costs through fixed charges.  ComEd Ex. 1.0 at 12; ComEd Ex. 4.0 at 

9, 14; ComEd Ex. 14 at 16.  

ComEd brought in additional outside witnesses to suggest further proposals and practices 

to protect Company and investor interests.  For example, ComEd witness Tierney  argued for 

―positive incentives‖ in regard to energy efficiency measures, despite ComEd‘s corporate policy 

to encourage energy efficiency and the fact that any reduction in sales due to energy efficiency  

efforts are reflected in ComEd‘s overall demand, which is expected to exceed the demand in the 

test year.  ComEd Ex. 13.0 at 6; Tr. at 251-53.   ComEd witnesses Abbott and Fetter suggested 

that it is important for ratemaking to be ―supportive‖ of investors and that regulators understand 

the economic requirements and the financial and operational risks‖ of the utility and industry.  

ComEd Ex. 5.0 at 3, 13; ComEd Ex. 45.0 at 10.  Finally, ComEd brought in former 

Commissioner Philip O‘Connor to caution the Commission against ―setting of inadequate rates.‖  

ComEd Ex. 26.0 Rev. at 2.   Although Mr. O‘Connor asserted that ―large and poorly grounded 

disallowances recommended by Staff and AG-CUB would undercut ComEd‘s financial solidity,‖ 

id., he had to admit on cross examination that he did not know the details of proposed 

adjustments he criticized, and that his testimony was merely ―general principles.‖  Tr. at 169-70, 

188-89. 

While ComEd‘s witnesses presented the interests of the company and investors, those 

interests must be balanced by ratepayer interests for essential services like electricity.  Further, 

―if the rightful expectations of the investors are not compatible with those of the consuming 

public, it is the latter which must prevail.‖ Citizens Utility Board v. Illinois Commerce Comm’n, 

supra, 276 Ill.App.3d at 737.  The People presented the testimony of Roger Colton, who 

presented extensive demographic information about the economic conditions and risks facing 
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ComEd‘s customers.  Mr. Colton discussed several major trends that should inform the 

Commission in reviewing the Company‘s requests for increased revenues and higher fixed 

charges. 

First, Mr. Colton testified that for the two bottom quintiles, or 40% of ComEd‘s 

customers, basic household expenditures exceed household income, and ―electricity and utility 

costs are taking an increasingly large share of household expenditures.‖  AG Ex. 5.0R at 9.  Mr. 

Colton provided a detailed analysis of the changes in household income over time, showing that 

―[i]n Illinois, not only are the lowest income households falling further behind, but households in 

the middle are falling further behind as well.‖  Id. at 20.  Specifically, he presented data showing 

that:  ―In the time period between 1998-2000 and 2004-2006, the average income of the top 

quintile grew by $12,880 (10.3%), while the average income of the bottom quintile contracted by 

$1,588 (-8.0%).  The average income of the middle quintile contracted by $1,629 (-3.0%).‖  Id. 

& RDC-8.     

In balancing the interests of investors, consumers and the public or community generally, 

the Commission needs to be aware of the circumstances facing consumers who rely on essential 

electricity service.  Mr. Colton demonstrated that not only is income declining for a significant 

portion of the population, but household expenses have increased to the point that the ―self 

sufficiency standard‖ (the level of expenditure needed to maintain a minimum standard of living 

without assistance) requires an income of between $55,000 and $60,000 per year.  Id. at 16.  Yet, 

the average income for the middle 20% of the population was only $46,012 in 2009.  Id. at Sch. 

RDC-1.   

Illinois law is premised on a public and statutory interest in protecting ―safe, reliable, and 

affordable service.‖  220 ILCS 5/16-101A; 5/1-102(d)(viii).  While there is no doubt that utility 
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rates must cover utility cost of service, determining a ―just and reasonable rate‖ often involves 

the exercise of judgment about what level of costs is reasonable.  For example, in this docket 

every witness testifying about the cost of capital presented a range of reasonable returns, and 

ComEd argued that 40 basis points should be added to whatever reasonable return on equity the 

Commission accepts.  In reviewing this issue, the Commission should consider whether it is fair, 

just, and reasonable to ask consumers to pay an ―adder‖ to the profit level of investors when 

consumers are experiencing a decline in their income and many can barely cover their household 

expenditures.   

Similarly, when considering the amounts paid to outside experts, the Commission should 

ask whether it is fair to require consumers to pay $500 or $980 per hour to experts to testify that 

their rates should go up.  Levels of incentive compensation, executive perquisites and other 

expenses should also be assessed in light of the financial resources of the public that is paying 

these expenses.  Finally, in assessing the costs included in rates, the Commission‘s concern for 

the interests of consumers should lead it to insure that while ComEd receives funds for its actual 

expenses, it does not inflate those expenses through inappropriate accounting, unsupported 

arguments or allocations, or misuse of data.  See AG Ex. 9.0R at 3-4. 

 A second key issue presented by ComEd witnesses is the effect of risk on ratemaking 

decisions.  ComEd witnesses Joseph Trpik and Susan Tierney request that the return on equity, 

or profit, built into ComEd‘s rate be increased by 40 basis points to lower its risk of reduced 

demand due to energy efficiency.  ComEd Ex. 4.0, 13.0, 64.0 at 8.  This shifts the risk that 

ComEd might not manage its operations to achieve its authorized (but not guaranteed) return on 

equity to consumers by increasing their rates by $30.8 million.  Staff Ex. 23.0 at 7 & ComEd Ex. 

13.0 at 27.  The Commission must view this charge in light of whether it is fair to require 
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consumers to shoulder additional charges to protect the Company from the possibility that 

demand will decrease, particularly when they are already struggling to cover their basic 

expenses.  The Commission should also keep in mind that the purpose of regulation is to protect 

consumers from the unfettered market power of monopoly utility companies; not to guarantee 

their revenue stream or profit levels.  See AG/CUB Ex. 11.0 at 18. 

The Company further seeks to shift risk to consumers by collecting more of its charges in 

inescapable, fixed charges.   For example, families in single family and in multi-unit housing 

would see their fixed monthly customer and meter charges increase from $9.88 to $23.66 

(140%), and $8.89 to $12.49 (40%), respectively, while the charges that they can control (i.e. 

usage charges) decrease.  ComEd Ex. 73.1.  Other proposals, such as the decoupling proposal by 

the Natural Resources Defense Council, would eliminate the Company risk that consumers may 

use less electricity than anticipated while putting consumers at risk that they will incur 

surcharges if either they or customers as a whole reduce usage.  NRDC Ex. 1.0.  The risk that the 

Company appears to be trying to limit is the risk that it may receive fewer than all authorized 

revenues, and that its profit level (return on equity) will be below authorized levels, whether 

because of cost increases, fewer revenues, or increased spending.   

Mr. Colton described the appropriate framework for assessing these proposals: 

It is axiomatic that differing rate designs carry within them differing allocations of risk 

between ratepayers and investors. The decision on whether revenues are collected more 

through irreducible fixed charges or through volumetric charges carries within it differing 

allocations of risk to ratepayers and investors.  The decision on whether revenues are 

collected in lower usage blocks or in higher usage blocks carries within it differing 

allocations of risks to ratepayer and investor interests.  It is not only ‗appropriate,‘ but it 

is necessary for the Commission to balance the interests of ratepayers and investors in 

setting a rate design.   

 

AG Ex. 9.0R at 3.  Mr. Colton described the risk facing consumers. 
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 Consumers who have insufficient monthly income to cover their utility bills run various 

risks, including that they will pay more for service due to late charges or borrowing costs, and 

that they will face the possibility of credit and collection actions.  They also risk having to make 

trade-offs between paying for one essential service at the expense of another.  Unfortunately, 

according to an article in Pediatrics, the journal of the American Academy of Pediatrics, ―there 

is also evidence that hunger and food insecurity are associated with high utility costs and cold 

weather.  In the United States, data show that families reporting unheated days or threats of 

utility turnoff are more likely to report that their children were hungry or at risk for hunger than 

families without either experience.‖  AG Ex. 5.0R at 34 & 29-35. 

 The People do not maintain that it is ComEd‘s or any other utility‘s responsibility to 

address the underlying social and economic problems that result in utility shut-offs or food 

insecurity.  However, the Commission should be aware of the effect that utility shut-offs have on 

vulnerable populations, and consider whether rate design changes that increase the risks to these 

populations (by increasing fixed charges or imposing unexpected surcharges) is in the public 

interest.   

 Like all ratemaking dockets, this docket involves the balancing of Company, investor and 

consumer interests.  Mr. Colton provides the Commission with insight into the challenges facing 

consumers and hard data on the ability of low- and middle-income consumers to cover their 

basic expenses, such as utility services.  See AG Ex. 5.0R and 9.0R.  In assessing ComEd‘s and 

other parties‘ arguments about the appropriate level of and accounting for expenses, investment, 

and rates, the Commission must be mindful of the interests of all stakeholders – the Company, 

investors, consumers, and the community as a whole. 
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II. OVERALL REVENUE REQUIREMENT AND REVENUE DEFICIENCY 

 

III. TEST YEAR 

 

IV. RATE BASE 

A. Overview 

 

B. Potentially Uncontested Issues 

1. Plant 

a. AMI Pilot Costs (including AMI Meter Redeployment) 

(Uncontested b/t Company and Staff) 

b. Other 

2. General and Intangible Plant 

 

ComEd‘s proposal for general and intangible plant additions to be accounted for in its rate 

base is not premised on realistic projections.  The company disregards actual investments in 

these categories, and thereby overstates the size of the rate base on which the company will earn 

its Commission-approved level of profit.  The People recommend that the Commission make 

certain adjustments to this rate base category to better meet the ―known and measurable‖ 

standard regarding post test-year plant additions, as set forth in Part 287.40 of the Commission‘s 

rules.  83 Ill.Adm.Code 287.40.   

 Effron proposes that the Commission direct ComEd to limit rate recovery for plant additions 

to those occurring through March 31, 2010, several months before rates in this case go into 

effect.  This will allow the company‘s forecasts to be trued-up with data on actual additions to 

plant through that date before a Final Order is issued, and thereby comport with the ―known and 

measurable‖ standard.   AG/CUB Ex. 2.0 at 6.  The Commission should require the company to 

provide a late-filed exhibit which supplies  a true-up representing the difference between its 

budgeted amounts for general and intangible additions as of March 30, 2011 and its additions in 

these categories as of that date.  A similar procedure was adopted by the Commission as part of 
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its decision in its 07-0566 docket, as is discussed in the ―Pro Forma Capital Additions‖ 

discussion appearing in Section IV.C.1.(a) of this brief.  

 Until that true up can be made, Effron is proposing that the company‘s forecast of additions 

to general and intangible plant be modified to reflect the actual rate of additions in 2010.  

AG/CUB Ex. 2.0 at 6.  Effron‘s updated recommendation in his rebuttal testimony reduces the 

company‘s forecast of general and intangible plant in service by $32,807,000.  This modification 

is designed to reflect the fact that the company‘s actual jurisdictional additions to general plant in 

service in the first ten months of 2010 were $28,624,000, $16,710,000 less than the jurisdictional 

general plant additions forecasted by the Company through March 31, 2011, and ComEd‘s actual 

additions to intangible plant in service in the first ten months of 2010 were $33,798,000,which is 

$16,097,000 less than the jurisdictional intangible plant additions forecasted through March 31, 

2011. AG/CUB Ex. 8.0 at 4, Schedule DJE 1.1.  

3. Functionalization 

C. Potentially Contested Issues 

 

1. Post-Test Year Adjustments 

a. Pro Forma Capital Additions 

 

 ComEd‘s proposal to calculate rates to include recovery for plant additions through June 

30, 2011 does not comport with the Commission‘s rule on pro forma adjustments.  The 

applicable administrative rule, 83 Ill.Adm. Code 287.40, requires that such adjustments reflect 

―known and measurable‖ forecasts, and not mere expectations of capital investment.  Yet 

ComEd‘s plant additions proposal includes budgeted numbers which are not only not ―known 

and measureable‖ but which a Staff witness states were not produced in time to be properly 

reviewed in this proceeding.   
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The Commission has explicitly recognized its duty under Section 9-211 of the Public 

Utilities Act to ensure that a utility‘s approved rate base does not exceed the value of the assets 

that the utility actually uses to provide service.   AmerenCILCO, AmerenCIPS, AmerenIP, 

Proposed general Increase in electric delivery service rates and AmerenCILCO, AmerenCIPS, 

AmerenIP, Proposed general increase in natural gas delivery service rates, ICC Nos. 09-0306, 

09-0307, 09-0308, 09-0309, 09-0310, 09-0311 (consol.), Order, April 29, 2010 (―Ameren 

Order‖)  at 31. The Commission should therefore not rely upon budget projections for plant 

additions which have not been verified as realistic and may not be met when calculating the rate 

base portion of a utility‘s revenue requirement.  To do so risks overstating rate base by 

permitting recovery of investment in utility plant that may never be used to serve customers 

because it was never actually made. Reliance on such estimates could easily result in rates that 

are in excess of what the law and Commission rules deem to be reasonable.   

In contrast, AG/CUB witness Effron‘s proposal to include in rate base only those plant 

additions for which actual figures are available is not only consistent with the ―known and 

measurable‖ standard of Part 287.40, it is identical with the method adopted by the Commission 

in ComEd‘s last rate case to make the most accurate determination possible of the value of plant 

actually being used to serve customers.  Specifically Effron is recommending that the company‘s 

rate base exclude any plant additions occurring subsequent to March 31, 2011, not because he 

believes that no growth in plant will take place after that date, but because ―…the extent to which 

plant additions will exceed concomitant growth in the depreciation reserve and ADIT in the 

second quarter of 2011 cannot reasonably be characterized as known and measureable with any 

reasonable degree of certainty.‖  AG/CUB Ex. 8.0 at 2.        
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Staff witness Ebrey expressed similar concerns that the company‘s budgeted numbers 

were problematic in terms of providing reliable information upon which to make an accurate 

determination of utility plant-in-service.  Tr. 730-31.  Ebrey noted on cross-examination that not 

only had she not had the opportunity to review the company‘s latest budget for plant additions 

for December 2010, she also noted that ComEd‘s budget forecast information ―keeps changing‖ 

and that its updated forecast on surrebuttal was ―something over $9 million‖ lower than its 

rebuttal budget forecast.  Id.  More important, she observed that given the fact that ComEd‘s 

budgeted plant additions forecast of $100.8 million was twice the monthly budget for the rest of 

2010 was probably ―not reasonable‖ for purposes of calculating rates. 

Effron‘s proposal to use actual plant-in-service figures to the extent possible in 

calculating rates is not an unorthodox approach, at least not as far as the Commission is 

concerned.  Ebrey acknowledged the Commission‘s decision in the company‘s last rate case 

(ICC No. 07-0566) to require ComEd to report the latest actual plant-in-service amounts for the 

purposes of calculating rates as a ―true-up‖ of budget projections.  Tr. 737-38; AG Cross Ex. 6 

and AG Cross Ex. 7 at 3.  In that case, ComEd was required to adjust its reported plant in service 

prior to the Commission‘s decision to reflect the difference between the company‘s projected pro 

forma capital additions ending on June 30, 2008 and the actual plant in service as of that same 

date.  Id.  The Commission then relied on these actual plant-in-service amounts to determine 

rates. 

The Commission should rely upon the same methodology in the instant case as it did in 

ComEd‘s 2007 rate case when determining the amount of pro forma plant additions to be 

included in the company‘s jurisdictional plant in service.  The company should be required to 

provide a late-filed exhibit which supplies the Commission with a true-up representing the 
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difference between its budgeted amounts for capital additions as of March 30, 2011 and its actual 

plant-in-service as of that date.      

a. Accumulated Provisions for Depreciation and Amortization 

Related Provisions for Accumulated Depreciation 

ComEd seeks Commission approval of and a return on a rate base that is not only inflated 

under the most recent Commission application of its own rules, but overstated according to a 

judicial decision upholding the Commission‘s view.  Although the company is free to present 

whatever arguments it chooses in support of its rate increase request, its decision to ask the 

Commission to abandon an application of its own rules that has now been endorsed by the 

Illinois Appellate Court is not only unorthodox but misguided.    

The Commission should deny the company‘s unusual request to adopt accounting 

practices that the Commission has previously considered, but has now decidedly rejected.  

ComEd‘s final rate base amount of $7,349,227,000 does not reflect an accounting for the 

accumulated depreciation on existing plant that the Commission, in its 2010 order in the Ameren 

rate cases, decided must be reflected in rates when pro forma capital additions following a 

historical test year are allowed.    

The company‘s arguments to the contrary in this regard ignore the Commission‘s recent 

and most comprehensive assessment of this issue.  For example, ComEd witness Houtsma 

suggests that accounting for all accumulated depreciation on existing plant is a matter within the 

Commission‘s discretion: ―…it is not necessary to roll forward the depreciation reserve to avoid 

an overstatement of ComEd‘s rates.‖  ComEd Ex. 55.0 2
nd

 Revised at 7. But the Commission 

believes it is a statutory requirement, and not within the Commission‘s discretion, to account for 

all changes to utility plant in determining rates, as its decision in the Ameren dockets states: 

Section 9-211 essentially requires the Commission to ensure that a utility‘s 

approved rate base does not exceed the investment value the utility actually uses 
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to provide service.  The measure of the amount of investment so dedicated must 

account for both increases and decreases (over a consistent period) at any point in 

time.  Under Section 9-211, contemporaneous increases and decreases to rate base 

are not severable items that can be given disparate treatments.  They are opposing 

sides of a coin, the utility‘s plant in service and net plant.   

….. 

However, a reading of the rule which excludes accumulated depreciation 

for the pro forma period incents the utility to always seek upward pro forma 

adjustments regardless of any decline in actual net plant—and for an amount that 

ignores accompanying depreciation accumulating over the same period. This 

interpretation results in consistently and unavoidably inflated rate base and an 

inescapably inaccurate picture of the utility‘s finances.  This reading is also 

plainly inconsistent with the Commission‘s treatment of plant investment should 

the utility adopt a future test year under Section 287.,20(b), plainly inconsistent 

with basic matching principles, and inconsistent with the approach taken in at 

least six other states. 

 To avoid confusion respecting proposals in future rate cases, the 

Commission finds that if a utility has recovered in rates the cost of an asset 

through depreciation expense, the associated amount of accumulated depreciation 

should be deducted from rate base. 

 

Ameren Order at 31.  

 

Upon rehearing of the depreciation issue at Ameren‘s request in the same case, the 

Commission did not depart from this understanding.  Furthermore, upon consideration of 

evidence presented on rehearing, the Commission pointed out that its treatment of the issue, as 

well as its interpretation of the statute and rules, was consistent with that of the Appellate Court 

in its recent decision on the appeal of the Commission‘s order in Docket No. 07-0566, 

Commonwealth Edison Co. v. Illinois Commerce Comm’n, (―ComEd‖), 937 N.E.2d 685 (2d Dist. 

2010).  AmerenCILCO, AmerenCIPS, AmerenIP, Proposed general Increase in electric delivery 

service rates and AmerenCILCO, AmerenCIPS, AmerenIP, Proposed general increase in natural 

gas delivery service rates,  ICC Nos. 09-0306, 09-0307, 09-0308, 09-0309, 09-0310, 09-0311 

(consolidated), Order on Rehearing, November 4, 2010 (Ameren Order on Rehearing), at 27, fn 

5.        



13 

ComEd‘s insistence that the Commission abandon this analysis is particularly disturbing 

in view of the fact that the Commission has taken the final step in acknowledging the appropriate 

interpretation of its post-test year accounting rules: the Commission‘s recently-filed Petition for 

Leave to Appeal the Second District‘s decision did not include a request that the Illinois 

Supreme Court review the appellate court‘s decision that the AG‘s interpretation of the 

Commission‘s accounting rules in the appeal of the 07-0566 order was correct
1
, even though the 

Commission in that order sided with ComEd‘s interpretation of that same rule.  The Commission 

has now fully embraced the Appellate Court‘s endorsement of its decision in the Ameren cases.   

ComEd has even admitted to its shareholders that the Commission‘s view of Part 287.40 

is now settled, and not in the way the company argues should prevail in this case.   The 10-Q 

filed by ComEd‘s Exelon parent with the SEC for the 3
rd

 quarter of 2010 states that a ruling on 

this issue in ComEd‘s favor was ―highly unlikely‖ in view of the appellate court decision, and 

that as a result, its revenue requirement in the instant case could be reduced by as much as $85 

million.  Tr. 2354-55; AG Cross Ex. 23.  The Company has submitted testimony expressing 

concern about ―consistent, steady and predictable regulation in policy and implementation.‖  

ComEd Ex. 26.0 Rev. at 2.  ComEd‘s resistance to the Appellate Court‘s decision and this 

Commission‘s recent Ameren decision (09-0306 [cons.]) does not promote regulatory 

consistency or predictability.    

Regardless of the Commission‘s conclusion that it must, by law, reject those arguments 

ComEd presents on this issue, the Company persists in overstating its rate base in the instant 

                                                 
1
 See generally ―Petition for Leave to Appeal of the Illinois Commerce Commission,‖ filed 

December 21, 2010 in Supreme Court docket no. 111642.  The Commission did ask the Court to 

review the Appellate Court‘s decision that the Commission had abused its discretion in 

approving ComEd‘s proposed Rider SMP.  Id. 
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request. But there can be no doubt that ComEd‘s rate base proposal in this proceeding is 

seriously overstated due to a failure to properly account for accumulated depreciation (and for 

accumulated deferred income taxes as well, as explained infra).   AG/CUB  7.0 at 11; AG/CUB 

8.0 at 2.  The appropriate adjustment to rate base to properly determine net plant-in-service is 

$490,108,000. 

b. Accumulated Deferred Income Taxes 

In the same way as it insists on accounting only for depreciation associated with post-test 

year plant additions when calculating its depreciation on plant-in-service, ComEd only 

recognized the incremental accumulated deferred income taxes (―ADIT‖) associated with those 

same plant additions when accounting for ADIT.  It did not acknowledge the source of funds that 

will be provided by the growth in ADIT related to plant-in-service as of December 31, 2009.  

AG/CUB Ex. 2.0 at 13.  As AG/CUB witness Effron explained, ―…as the company continues to 

record tax depreciation in excess of book depreciation on plant in service, that excess 

depreciation will reduce income taxes currently payable, thereby providing the Company with 

cash that is available to finance its post-test year additions to plant.‖  Id.   Not acknowledging 

that a portion of post-test year plant additions will be financed with customer-supplied, zero-cost 

capital supplied through the growth in accumulated deferred income taxes would be inconsistent 

with the inclusion of those post-test year plant additions in rate base.  Id. 

For the same reasons as have been explained above with respect to the adjustment for 

accumulated depreciation, AG/CUB witness Effron proposed to increase Accumulated Deferred 

Income Taxes .  This adjustment should be made to reflect growth that will be available to 

finance the growth in plant balances following the test year.  Based on ComEd responses to ICC 

Staff and AG data requests, Effron calculates an adjustment to this rate base input of 

$39,209,000.  AG/CUB Ex. 8.0 at 8; Schedule DJE-1.4. 
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2. Construction Work in Progress  

 

Construction Work in Progress is an asset account that contains the amounts invested in 

projects that are under construction, prior to completion and placement into service.  These 

CWIP assets are not in service and are therefore not used and useful or providing any benefit to 

ratepayers.  CWIP investment is generally not included in rate base, but instead is allowed to 

earn a capitalized return in the form of Allowance for Funds Used During Construction 

(―AFUDC‖).  

 ComEd has proposed that its CWIP investments in small or short-term capital projects, 

on which AFUDC is not being capitalized, be allowed into rate base.  ComEd has proposed that 

$12.6 million of such short-term CWIP be included in rate base to provide a return on such 

investments that are not eligible for an AFUDC return.
2
  According to ComEd‘s witness Ms. 

Houtsma, ―It is important to note that ComEd is not seeking inclusion as such of the specific 

projects that were recorded in CWIP as of year-end 2009.  Rather, the overall level of CWIP that 

does not accrue AFUDC as of December 31, 2009 is included, and is a reasonable proxy for the 

amounts expected to be incurred in future periods.‖
3
  This vague reference to a ―reasonable 

proxy‖ provides the Commission with no evidence or assurance that these unnamed projects are 

or will be in service.     

As shown in Schedule B-7 of AG/CUB Exhibit 1.3, AG/CUB witness Michael Brosch 

recommends elimination of these CWIP rate base additions proposed by ComEd.  The record 

evidence and Section 9-211 of the Public Utilities Act, which allows only plant that is used and 

                                                 
2
  ComEd Ex. 6.0 Revised, page 26, lines 523-533; ComEd Ex. 6.1, Schedule B-7, 

line 3. 

3
  ComEd Ex. 6.0 Revised, page 26, lines 523-533. 
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useful and prudently incurred to be included in customer rates, support adoption of this 

adjustment.   

First, CWIP investment should not be included in rate base because such investment 

represents capital project costs that are not complete, are not in service for the benefit of 

customers and, therefore, are not used and useful in the provision of regulated utility services.  

220 ILCS 5/9-211.  Section 9-211 provides that only the value of rate base investment which is 

both prudently incurred and used and useful in providing service to public utility customers can 

be included in rate base.  CWIP is, by definition, not used and useful in providing service 

because it is construction that is ―in progress‖ and for which final costs have not been 

accumulated in any final amount where they could be determined ―prudently incurred.‖  

AG/CUB Ex. 1.0 at 16-17. 

 It should be noted that ComEd‘s CWIP assets fall into two broad categories.  For all 

CWIP projects involving major facilities with a total expected expenditure of greater than 

$25,000 and an expected construction period of greater than 30 days, ComEd capitalizes 

AFUDC and is therefore not seeking any rate base inclusion.  The other type of CWIP assets that 

the Company proposes to include in rate base are smaller construction projects that are charged 

to blanket work orders and that have a construction completion period shorter than 30 days.
4
  

This is ―short term CWIP.‖  Id. at 18.  While not eligible for AFUDC, a large percentage of 

ComEd‘s recorded short-term CWIP has likely not been paid for in cash and therefore need not 

be allowed a rate base return.  Thus, in addition to not being used and useful, the Company has 

not shown that it has any significant actual CWIP investment that has been funded by investors 

(rather than vendors) and that merits any rate base return.  Id. 

                                                 
4
  ComEd response to Data Request No. AG 7.08. 
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Mr. Brosch testified that ComEd‘s short-term CWIP  projects that do not earn AFUDC 

have not been fully paid for in cash by the Company because ComEd‘s financial books are 

maintained on the accrual basis of accounting, recognizing transactions as charges to CWIP 

when costs are incurred, as opposed to when they are paid.
5
  Id. This means that charges to 

CWIP projects are recorded prior to when contractors, materials suppliers and employees must 

actually be paid for the goods and services that were incurred and added into the CWIP balances.  

The cash payments for such goods and services generally occur in arrears.  For example, as 

explained by Mr. Brosch, ComEd‘s study of the timing of cash flows has concluded that the cost 

of base payroll and withholdings for Company employees is actually paid an average of 14.64 

days after labor costs are incurred.
6
  Miscellaneous cash voucher payments to vendors occur 

even more slowly, and are estimated to experience a 64.34 day delay according to the 

Company‘s lead lag study.
7
  These facts suggest that ComEd is seeking rate base inclusion for a 

type of short-term CWIP asset where the Company is likely to have little or no actual cash 

investment that requires any return from customers.  Id. at 18-19. 

In order to determine if the CWIP at issue has actually been paid for, or is instead being 

―financed‖ by zero-cost payables to employees and vendors, the People specifically asked 

ComEd in a data request to ―State whether the investment balances that are listed by Project ID 

in WPB-7 were fully paid for in cash as of 12/31/2009.‖  Id. at 19.  In reply, the Company stated: 

                                                 
5
  ComEd Response to Data Request No. AG 3.14, parts c and d; AG/CUB Ex. 1.0 

at 19. 

6
  See ComEd Ex. 6.2, Schedule B-8 at line 9, column F.  While the overall result from the 

ComEd lead lag study are disputed herein, the fact that utilities routinely pay for labor 

and materials in arrears long after costs are incurred and charged to CWIP is not disputed. 

7
  Id.  Schedule B-8, line 17, column F. 
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ComEd objects to this subpart as it requires new analysis that has not been performed by 

ComEd and such analysis would be unduly burdensome.  While it is possible that some 

of the $12,590,910 balance in WPB-7 was not fully paid for in cash as of December 31, 

2009, the data cannot be obtained from ComEd‘s accounting systems in such a way that 

would calculate such a balance.  Even if an estimate was somehow calculated, and 

ComEd cannot determine how to perform any such estimates, such a balance could not be 

relied upon and the related analysis would be unduly burdensome. 

 

AG/CUB Ex. 1.0 at 20, citing the Company‘s response to AG 7.08.   

 

 As noted by Mr. Brosch, regulated utilities do not need to be allowed CWIP in rate base 

in order to have a reasonable opportunity to earn the authorized rate of return.  The vast majority 

of CWIP projects, where significant investments are made over extended periods of time, are 

allowed to earn a compensatory AFUDC return – not a return as an addition to rate base.  For the 

smaller projects that are constructed more quickly, much of the financing is actually provided by 

vendors and employees who are paid on a delayed basis after construction activity occurs, such 

that no rate base or AFUDC return is necessary to compensate for invested financial capital.  

Additionally, the short-term CWIP projects tend to move quickly into Plant in Service, where 

fairly liberal updating of test year investments in rate cases before the Commission provides an 

opportunity for timely rate recovery for such costs.
8
  Id. at 20. 

 In addition, the Company has a vehicle to revise its AFUDC calculations to be more 

inclusive of short-term projects and to directly account for project costs not yet paid for in cash, 

should the exclude all CWIP in determining ComEd‘s rate base.  The Electric Plant Instructions 

in the FERC Uniform System of Accounts at Components of Construction Cost allows AFUDC 

including, ―…the net cost for the period of construction of borrowed funds used for construction 

purposes and a reasonable rate on other funds when so used, not to exceed, without prior 

                                                 
8
  As noted previously, Illinois utilities can elect to file future test year rate cases to 

expedite capital recovery of new Plant in Service investments if necessary. 
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approval of the Commission, allowances computed in accordance with the formula prescribed in 

paragraph (a) of this subparagraph.‖
9
 AG/CUB Ex. 1.0 at 21.  According to ComEd‘s response to 

Data Request No. AG 7.08, ―ComEd is not aware of any FERC/ICC regulations that prohibit 

AFUDC on short term CWIP investments.  Rather, ComEd has an internal policy that defines the 

criteria to determine the projects that are not eligible for AFUDC.‖  Id. 

 In response to Mr. Brosch‘s proposed adjustment, ComEd witness Katherine Houtsma 

cited a provision in Section 9-214(e) of the Act that states that ―the Commission may include in 

the rate base of a public utility an amount for CWIP for a public utility‘s investment which is 

scheduled to be placed in service within 12 months of the date of the rate determination.‖  She 

also notes that the Commission has previously allowed CWIP in rate base in ComEd‘s recent 

rate orders.
10

  Ms. Houtsma further disputes Mr. Brosch‘s testimony regarding vendor financing 

that is available for CWIP and suggests that capital structure ―reductions to ComEd‘s long-term 

debt and equity balances‖ have already been made for CWIP that somehow make it, in her view, 

―…inappropriate and contradictive to accept Mr. Brosch‘s position that the CWIP should be 

considered to be financed by vendors.‖ 

These arguments miss the mark for a couple of reasons.  First, Section 9-214 of the Act 

leaves the decision as to whether to include CWIP to the Commission.  It is in no way a 

mandatory grant.  That means the utility has the burden of demonstrating that the plant at issue 

will be used and useful and prudently incurred.  Second, CWIP investment is, by definition, 

investment for work where construction is ―in progress,‖ where the assets are not completed and 

placed into service.  When CWIP is ultimately completed and placed into service, the amount 

                                                 
9
  18 CFR 101 Electric Plant Instructions 3(A)(17). 

10
  ComEd Ex. 29.0, lines 904-909. 
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invested is transferred into the Plant in Service account and depreciation accruals are 

commenced.   If the Commission elects to include in rate base only assets that are used and 

useful and providing benefits to customers, then this short-term CWIP cannot be included.  

Third, while short-term CWIP was allowed into rate base in the Company‘s last rate case (ICC 

Docket No. 07-0566, Order of September 10, 2008 at 15), the Company‘s proposed level of test 

year CWIP not accruing AFUDC was uncontested and was therefore approved.  In that sense, it 

hardly constitutes meaningful precedent.  In the instant docket, the notion that the Company has 

proven the appropriateness of adding these CWIP projects to rate base has been challenged. 

Ms. Houtsma further asserts, ―The cash flow benefit from vendor payables simply 

represents a form of working capital, and although Mr. Brosch has dismissed the analysis 

performed by ComEd, the Company‘s rate base separately includes its comprehensive cash 

working capital position.‖
11

 This criticism, too, should be rejected based on the record evidence.  

The Company‘s cash working capital study does not address the payment lags associated with 

construction activity.  A review of ComEd Ex. 29.1, Schedule B-8, page 1, which is ComEd‘s 

cash working capital calculation, shows line item consideration is given to revenues (Lines 1-7), 

to expenses (Lines 8-31) and pass-through taxes (Lines 32-44).  There is no consideration of 

working capital effects associated with any construction-related cash flows in any part of the 

ComEd lead/lag study.  AG/CUB Ex. 7.0 at 27.  Ms. Houtsma is wrong in suggesting that any 

accounting has been made in the Company‘s lead/lag study for the availability of vendor 

financing to support ComEd‘s short-term CWIP investment. 

                                                 
11

  ComEd Ex. 29.0, lines 912-915. 
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Ms. Houtsma‘s claim that adjustments to capitalization made by Staff witness Michael 

McNally require the Commission to include short-term CWIP in rate base
12

 is likewise 

erroneous.  Mr. McNally‘s adjustments are to align the capital balances with the capital sourcing 

assumptions employed within the Allowance for Funds Used During Construction (―AFUDC‖) 

formula.  Reductions to capital balances have been made by Staff to not double count the 

assignment of certain capital that is assumed to be supportive of long-term CWIP and that is 

allowed to accrue an AFUDC return.  None of these adjustments are associated with short-term 

CWIP that does not earn AFUDC.  In fact, it is the absence of AFUDC that is the basis for 

including any CWIP in rate base.  On this point, Ms. Houtsma‘s arguments are again invalid.  

AG/CUB Ex. 7.0 at 28. 

Finally, Ms. Houtsma argues that recording AFUDC on the small projects would delay 

inclusion of the small projects in rate base but would also modestly increase the value of those 

projects when they do go into rate base.  She asserts that, all else equal, customers should be 

economically indifferent as a result.  ComEd Ex. 29.0, lines 919-926.  Again, this argument is 

incorrect.  Mr. Brosch explained that the inclusion of short-term CWIP in rate base, as proposed 

by ComEd, immediately increases the revenue requirement.  If ComEd accrues AFUDC on such 

balances instead of including the costs in rate base, ratepayers will be better off because the 

Company‘s incremental cost of capital is generally lower than ratepayers‘ marginal cost of 

capital.
13

  That is because CWIP is presumed to be financed first with available short-term debt.  

The cost of ComEd‘s short-term debt in Schedule D-1 (ComEd Ex. 30.1) is only 0.39%.  If the 

                                                 
12

  Id.  Lines 915-918. 

13
  CWIP is presumed to be financed first with available short-term debt.  The cost of 

ComEd‘s short-term debt in Schedule D-1 (ComEd Ex. 30.1) is only 0.39%. 



22 

short-term CWIP balances are reduced for vendor-provided working capital (accounts payable), 

there may be no significant remaining balances that would accrue any AFUDC at all.  Id. 

In sum, the Company has both failed to show that the short-term CWIP projects for 

which it seeks inclusion in rate base will be used and useful.  Its claim that the requested CWIP 

amounts constitute ―a reasonable proxy for the amounts expected to be incurred in future 

periods‖ is not the kind of evidence that satisfies the burden of proof inherent in Section 9-201 

and the requirements of Section 9-211 of the Act.   Moreover, the Company has not shown that it 

has any significant actual CWIP investment that has been funded by investors (rather than 

vendors) and that merits any rate base return.  The request should be denied. 

3. Specific Plant Investments 

  

a. West Loop project repair disallowances 

b. Plymouth Court Feeders 

c. Underground Cable  

 ComEd proposed to include $18.7 million of underground cable costs that were 

eliminated from the Company‘s rate base in ICC Docket No. 07-0566.  Both ICC Staff witness 

Ebrey and AG/CUB witness Effron proposed an adjustment to ComEd‘s plant in service to 

properly remove these costs because they were permanently disallowed by the Commission in 

that case.  ICC Ex. 1.0 at 16-17; AG/CUB Ex. 8.0 at 6.  While ComEd argues that the previous 

disallowance did not preclude inclusion of these assets in rate base in future cases, ComEd Ex. 

29.0 at 11, Effron points out the obvious contradiction contained in this view:  if the $18.7 

million of underground cable costs had not been permanently eliminated from the company‘s 

plant-in-service, then no pro forma adjustment would be needed now.  The fact that this amount 

was eliminated from ComEd‘s plant balance on its books of account implies that this was not just 

a pro forma adjustment to rate base, but rather a permanent adjustment.  AG/CUB Ex. 8.0 at 5-6. 
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 Rather than relitigate this issue, the Commission should adopt the adjustment proposed 

by ICC Staff witness Ebrey and AG/CUB witness Effron.  This adjustment reduces ComEd‘s net 

rate base by $15,222,000.  AG/CUB Ex. 2.0 at 10; Schedule DJE-1.2. 

d. PORCB Costs 

e. Allocation of G&I Plant 

f. Other 

 

4. Cash Working Capital 

 

In its Direct case, the Company requested an allowance for Cash Working Capital 

(―CWC‖) of $95.7 million, which would be added to the Company‘s rate base, as set forth at 

Schedule B-8, page 1.  This amount is based upon a lead/lag study of CWC that is sponsored by 

ComEd witness Nagendra Subbakrishna
14

 in ComEd Exhibit 7.0.  In his Surrebuttal testimony, 

Mr. Subbakrishna modified his lead/lag study and its result and proposed that  $67.7 million of 

positive CWC be added to rate base.  ComEd Ex. 57.0 at 2.   

a. The ComEd Lead/Lag Study 

It is the methodology employed by ComEd witness Subbakrishna in the lead/lag study 

that is at the heart of the CWC evaluation.  In order to assess the reliability of Mr. Subbakrishna‘ 

conclusions, it is essential to understand the purpose and procedures employed in a lead/lag 

study for purposes of assessing a utility‘s CWC needs.  A lead/lag study is an analysis of the 

timing of cash flows through the utility, aimed at determining whether the utility collects cash 

                                                 
14

 Mr. Subbakrishna testified that this is only his second time he sponsored a lead/lag 

study in a formal proceeding.  Tr. at  1067.  The first time was in ICC Docket No. 02-0798, 03-

0008, 03-0009 (cons.), Central Illinois Public Service and Union Electric Company --  Proposed 

general increase in rates.  In that docket, the Commission Staff vigorously contested the 

conclusions in the lead/lag study presented by Mr. Subbakrishna, and recommended a zero CWC 

allowance.  ICC Docket Nos. 02-0798, 03-0008, 03-0009 (cons.), Order of October 22, 2003 at 

15. 



24 

revenues from its customers more rapidly or less rapidly than it pays its employees and vendors 

for the input resources required to provide utility services.  The lead/lag study is conducted to 

systematically measure the number of days it takes, on average, for the utility to bill and collect 

its revenues compared to the time in days the utility is able to delay payment of its expenses.  

AG/CUB Ex. 1.0 at 22; Tr. At 1072.  When the study is compiled, the net impact of this cash 

flow timing study is an estimate of the cash working capital investment, if any, that must be 

supplied by investors and that should be included in rate base.  AG/CUB Ex. 1.0 at 22. 

It should be noted that approval of a positive CWC allotment is not a given and that an 

accurately prepared lead/lag study is required to reasonably quantify CWC.   Tr. At 2532; 

AG/CUB Ex. 1.0 at 23.  For example, the Company did not request any adjustment to its rate 

base for CWC in its last rate case.  AG/CUB Ex. 1.0 at 23; ICC Docket No. 07-0566 at 51.  A 

properly prepared lead/lag study that fully considers the timing of all cash expenses will often 

return a negative or nearly zero CWC result, because of the extended periods over which utilities 

often pay certain taxes and interest expenses.  AG/CUB Ex. 1.0 at 22.  It should also be noted 

that ComEd bears the burden of proving the reasonableness of its lead/lag study if any positive 

CWC is to be allowed in this proceeding. 

While it is possible that the timing of cash flows impacting ComEd‘s CWC requirements 

have changed dramatically since the last rate case, AG/CUB witness Michael Brosch noted that 

it is highly improbable that ComEd‘s credit and collections, billing, remittance processing and 

cash disbursement policies have changed dramatically since that filing.  He pointed out that the 

better question is how ComEd was able to calculate such a large CWC requirement in this case, 

compared to its prior rate case.  AG/CUB Ex. 1.0 at 23. 
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To answer that question, Mr. Brosch analyzed the lead/lag study offered by the Company 

and concluded that it so flawed as to be completely unreliable.  Id. At 23.  He recommended that 

a zero allowance for CWC again be approved. As discussed below, the lead/lag study prepared 

by ComEd‘s witness is based upon unproven assumptions and flawed methodologies that render 

the results useless.   

As explained by Mr. Brosch, the single most important lag day value in any utility 

lead/lag study is the revenue lag.  The revenue lag is composed of three segments: 

1. A service lag associated with the billing month, accounting for the time from the 

mid-point of the service month until month-end, when meters are read.  

Mathematically, this lag is 365 annual days, divided by 12 months, divided by 2 to 

get to mid-month, or 15.2 days. 

2. A billing lag, representing the number of days required by the utility to process 

meter readings and mail bills to customers, with the recording of an ―accounts 

receivable‖ to recognize the amounts owed to the utility. 

3. A collection lag, representing the additional number of days, on average, that 

customers take to remit payment to the utility.
15

 

 Mr. Brosch testified that the Company‘s lead lag study is based upon 15.2 days for the 

service lag and 1.49 days for the billing lag, which amounts are reasonable in comparison to 

other utilities and studies that he has reviewed.  However, ComEd has proposed an 

extraordinarily long revenue collection lag that is estimated based upon a flawed methodology 

that is inconsistent with other utilities and, in fact, the Company‘s own billing and collection 

practices.  In their Direct case, the Company presented an average revenue collection lag day 

value of 39.16 days across all customer classes.  In response to a recommendation by Staff 

witness Bonita Pearce, Mr. Subbakrishna revised this number on Surrebuttal and adopted a 

                                                 
15

  Additional fractional days may be added to account for payment processing and any bank 

―float‖ that can be measured to determine when the utility has cleared funds from 

deposits of customers‘ remittances.  AG/CUB Ex. 1.0 at 25. 
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slightly lower 36.32 day value.  However, as explained by both Mr. Brosch‘s testimony and the 

cross-examination of both Mr. Subbakrishna and Staff witness Pearce, this Surrebuttal revision 

does nothing to correct the fundamental flaw in the ComEd CWC analysis:  its use of arbitrary 

assumptions as to when customer payments are received and which accounts receivables should 

be excluded from the study.  When ComEd‘s proposed revenue collection lag is revised using 

more reasonable assumptions, it would yield a negative CWC requirement rather than the 

positive $67.7 million that is proposed in the ComEd surrebuttal case.  AG/CUB Ex. 1.0 at 24.  

To be conservative, Mr. Brosch recommended that a zero CWC amount be approved in this case.   

 The importance of accurately calculating the revenue lag cannot be understated, as it is 

the single most important lag day value in the study of CWC.  Each day of revenue lag translates 

into about $5.4 million of incremental CWC includable in rate base.
16

  Mr. Brosch explained that 

ComEd‘s originally proposed revenue collection lag is extraordinarily long because of several 

flawed assumptions Mr. Subbakrishna employed in conducting the lead/lag study, due to 

ComEd‘s assertion that more specific accounts receivables data is unavailable.  Tr. At 1080.  In 

the ComEd lead/lag study, the entire monthly balance of accounts receivables for each customer 

class is broken down into broad categories of the ―age‖ of the receivables.  According to the 

Company, the only available aging intervals from this data tell the analyst that receivables fall 

within the following ranges:  

 0-30 days old 

 31-60 days old 

                                                 
16

  At Schedule  B-8, page 1, ComEd applies the revenue lag to $1.99 billion of cash 

collections ($1.39 billion of revenues at line 7 plus $0.6 billion of ―collections‖ of pass 

through taxes at line 38).  One day of revenue lag adds 1/365 of this amount to cash 

working capital.  AG/CUB Ex. 1.0 at 33. 
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 61-90 days old 

 91-120 days old 

 121-365 days old 

 Over 365 days old 

ComEd. Ex. 31.1. There is no detail within these broad ranges that would indicate how many 

dollars within each range are at the low end, the middle or upper end of the range.  No 

measurement of the collection lag was done by interval or within each interval.  Tr. At 1081, 

1082, 1084, 1086-1088, 1092.  As a result, Mr. Subbakrishna adopted very gross assumptions to 

apply to the available data.  For many of the ranges, an assumption was made that the average 

age of all of the receivables in the range was the mid-point of the range.  For example, all 

receivables in the 31-60 day range were assumed, without any underlying analysis or supporting 

data, to be exactly 45 days old and all receivables in the 60-90 day range were assumed to be 

exactly 75 days old.  In response to Data Request No. AG 7.15a, the Company stated, ―The mid-

point of aging day categories is used to estimate the average collections lag with the 

understanding that, within a particular category, amounts are equally likely to age before and 

after the mid-point of that category.‖  AG/CUB Ex. 1.0 at 27-28.  This ―equally likely‖ 

distribution around the mid-point assumption is not supported by any analysis and is an example 

of the lack of precision inherent in ComEd‘s reliance upon only broadly measured categories of 

aged accounts receivables.  Id. 

 A summary of the age assumptions adopted by Mr. Subbakrishna
17

 in evaluating the 

receivables aging categories is as follows: 

                                                 
17

 See ComEd‘s response to Data Request AG 5.11, attached as part of AG/CUB Ex. 1.6.  

Comparable simplifying assumptions were employed for the ―Government‖ class that is not 

displayed in this table.  ComEd‘s response to BAP 4.03 corrected, Attachment 1, page 1 also 
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Aging Interval Residential Small 

Commercial 

and Industrial 

Large 

Commercial 

and Industrial 

Public 

Authority 

Railroad & 

Streetlighting 

0-30 Days  0.0 Days 8.0 Days 8.0 Days  0.0 Days 

31-60 Days 45.0 45.0 45.0  0.0 Days 

61-90 Days 75.0 75.0 75.0 15.0 

91-120 Days 105.0 105.0 105.0 45.0 

121-365 Days 243.0 243.0 243.0 212.5 

Over 365 Days Excluded Excluded Excluded Excluded 

 

AG/CUB Ex. 1.6.  No analysis was undertaken by Mr. Subbakrishna to understand or better 

quantify the distribution of dollars within the broad ranges of aging available from the 

Company‘s records.  For example, it is possible that the receivables within the 31-60 day aging 

interval are heavily skewed toward the low end of the range, with more customers paying their 

bills in 31 days than in 45 or more days, yet Mr. Subbakrishna‘s simplifying assumption is to use 

the mid-point of this range at 45 days for all balances in that category.  Tr. At 1084-1085.  

Equally troubling is the impact of arbitrarily including very old receivables in the calculation, 

because most customers who have not paid for service in more than 60 or 90 days would 

eventually be disconnected and the related account balances will likely prove to be largely 

                                                                                                                                                             

shows the arbitrary simplifying assumptions applied to each accounts receivable aging category 

in ComEd‘s study. 
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uncollectible.
18

  The selected age assumptions used by ComEd for each aging interval in the 

table above are very important to the resulting revenue lag calculation and CWC result.  Yet, 

such amounts were arbitrarily adopted with no supporting analysis or data.  AG/CUB Ex. 1.0 at 

28-29. 

    ComEd‘s actual billing and collection practices, in fact, belie use of the assumptions 

made by Mr. Subbakrishna in conducting the lead/lag study.  For example, ComEd‘s Residential 

Customers are required to pay their bills within 21 days or the amounts owed are considered 

delinquent.  Small Commercial and Industrial (―SCI‖) customers have only 14 days to pay their 

bills.  The Company‘s proposed 39.16 day collection lag is an average for all customer classes, 

but with the majority of revenues being billed to and collected from Residential and SCI 

customers, ComEd‘s collection lag asks the Commission to believe that the majority of 

customers‘ remittances are not only delinquent, but delinquent by a multiple of the established 

due dates for payment.  AG/ CUB Ex. 1.0 at 24-25.  There simply is no support for acceptance of 

that assumption. 

 Mr. Brosch highlighted another indication of how incredibly overstated the proposed 

39.16 day collection lag appears to be can be observed by reference to ComEd‘s Late Payment 

Charge (―LPC‖) revenues.  ComEd‘s tariff at 1
st
 Revised Sheet No. 207 imposes a Late Payment 

Charge when the Company ―does not receive payment in full for charges assessed on a bill on or 

                                                 
18

 In response to Data Request No. AG 9.03, ComEd notes that customers in theory could 

have a portion of their overall outstanding balance in several different aging intervals if they 

have not paid their monthly bills over the course of time.  Reasons why very delinquent 

receivables may exist include no disconnection due to inability to access the meter, balances that 

accumulate during the Winter Moratorium (12/1-3/31) when disconnections are restricted and 

instances where reinstated debt was ―matched‖ to a customer from a previous account.  AG/CUB 

Ex. 1.0 at 29. 
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before the due date shown on such bill‖ at a rate for most customers of 1.5 percent per month.
19

  

For the test year, ComEd has not adjusted calendar year recorded LPC revenues of $25.1 million 

assessed on delinquent Electricity sales.
20

  If we divide this $25.1 million LPC revenue amount 

by the 1.5 percent LPC rate applicable to most customers, the LPC appears to have been charged 

on about $1.7 billion of total electric sales revenues in 2009.
21

  This $1.7 billion  of revenue upon 

which ComEd collected LPC charges is only about 32 percent of total Electric sales revenues of 

$5.2 million,
22

 suggesting that the majority of ComEd‘s customers pay their bills within the 

established due dates.  However, the Company asserted collection lag of 39.16 days implies just 

the opposite, that the majority of ComEd‘s customers are routinely delinquent in payment of 

their bills.   AG/CUB Ex. 1.0 at 25-26. 

 In addition, Mr. Brosch testified that the excessive revenue collection lag and overall 

revenue lag asserted by ComEd is inconsistent with his experience with energy utility lead/lag 

studies in other jurisdictions.  Mr. Brosch tabulated the overall revenue lags from nine large 

energy utilities‘ rate case lead lag studies for comparison to ComEd‘s recommended 57.32 

overall lag day in AG/CUB Exhibit 1.5, so as to illustrate how unreasonable the Company‘s 

proposed revenue lag value is relative to other electric utilities.  This 57.32 overall  lag day value 

includes the service lag and billing lag figures, described above, with which Mr. Brosch did not 

                                                 
19

 The tariff sets a lower 1.0% Late Payment Charge (―LPC‖) for local governmental 

agencies or a qualifying school and requires the Company to ―waive‖ one LPC per year for 

Residential customers, but the waived charges are reassessed in the delinquent charges remain 

unpaid 30 days later. 

20
 ComEd WPC-23, page 2, line 1; AG/CUB Ex. 1.0 at 25. 

21
 $25.1 million divided by 0.015 is $1,673 million. 

22
 $1,673 million is 32 percent of $5,233 million at ComEd Schedule C-1, page 2, line 1. 
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take issue.  This effort was not intended to be a systematic survey, but draws upon Mr. Brosch‘s 

and his firm Utilitech‘s extensive experience in other states and indicates a relatively narrow 

range of revenue lag day values, from about 37 to 44 days being recommended by these other 

large energy utilities, all of which are significantly fewer days than ComEd‘s asserted 57.32 day 

total revenue lag.  Since energy utilities with monthly billing all have a 15.2 day average usage 

period and are likely to have similar billing lag periods, the majority of the difference between 

ComEd‘s and these other utilities‘ total revenue lag must be attributed to the collection lag 

inaccuracies in the ComEd study.  AG/CUB Ex. 1.0 at 26. 

 In what appear to be an effort to drive the results of the ComEd collection lag 

calculations toward an acceptable result, Mr. Subbakrishna employed several other assumptions 

that are equally perplexing.  For example, the Company failed to answer why a zero-day aging 

assumption was adopted by Mr. Subbakrishna for all of the Residential accounts receivable in 

the 0 to 30 day interval in the table above when asked by the AG in data request AG 3.27(a).  In 

response to another discovery request, the Company indicated that  ―…for residential customers, 

this is based on conservative assumptions such as a) the average days outstanding within the 0-

30 day aging interval is zero, and b) there are no receivable balances greater than 365 days old, 

and c) there are no balances associated with inactive accounts included in the analysis.‖  

AG/CUB Ex. 1.0 at 29.  For railroads, street-lighting and public authority customers, the mid-

point of the 0-30 day and 31-60 day intervals are assumed to be zero since such customers have 

60 days to pay their bills.  AG/CUB Ex. 7.0 at 18, AG/CUB Ex. 1.6.  As noted by Mr. Brosch, 

these responses indicate the numerous and highly arbitrary assumptions that drive the results in 

ComEd‘s collection lag calculation based upon Mr. Subbakrishna‘s broadly applied assumptions 
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regarding accounts receivables aging data in the absence of any detailed information about 

customer collection intervals.   

Other similarly unjustified assumptions were applied in other customer accounts 

receivables categories.  According to the Company‘s response to Data Request AG 3.27a, ―The 

average aging time by interval values are assumptions driven by the amount of time that 

customers have to pay their bills.  For instance, small commercial and large commercial 

customers have 14 days to pay their bills.  The midpoint of the first interval is 8 days.  This is 

half of the 16 days remaining in the month after the 14 day grace period.  30 days in the month 

less the 14 day grace period is 16.  The midpoint is 8 days.  This was used as the average aging 

time for such customers within the first interval.‖  AG/CUB Ex. 1.0 at 30.   

From this response, it is apparent that no data was supplied or available to Mr. 

Subbakrishna to determine the actual age distribution of commercial customers‘ receivables 

within the broad range of 0 to 30 days, so several bald, unsupported assumptions were adopted in 

deference to billing due dates and tariff grace periods in the absence of useful data.  The 

Company‘s response to AG discovery requests indicate that ―The values in the second interval 

onward for each customer category reflect the mid-point of that particular interval with no 

similar adjustment for grace period…While the same concept has been used for railroad, public 

authority, street-lighting and governmental customers, such customers have a longer period of 

time to pay their bills and thus, the intervals have been shifted to the right.  For instance, the 

interval labeled 61-90 days for the rail-road category of customer is actually the 0-30 day 

interval for them since such customers have 60 days to pay their bills.‖  Id. At 30-31. 

Other unsupported assumptions employed in the lead/lag study are equally troubling.  For 

example, Mr. Subbakrishna excluded receivables over 365 days old, but included accounts 
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receivable in the 121-365 day category.  As Mr. Brosch pointed out, there is no valid reason to 

include accounts receivable in the 121-365 day aging interval, but not include receivables over 

365 days at all.  He noted that it would be more reasonable to consider receivables older than 90 

days to be largely uncollectible and not include the balances in the two upper intervals (91-120 

and 121-365 days) that were employed by Mr. Subbakrishna.  His exclusion of the over 365 day 

interval is in apparent recognition that receivables more than a year old are unlikely to reveal 

anything about normal customer remittance intervals.  The same rationale could easily have 

justified exclusion of receivables more than 90 days old, but the 91-120 and 121-365 aging 

categories were fully included for active accounts (with the 121-365 day category broken down 

into more categories on Surrebuttal), which skewed the collection lag assumptions upward.   

While Company witness Fidel Marquez attempts to rationalize the inclusion of this aging 

category, noting that the Company maintains some extremely old receivables on its books 

(ComEd Ex. 36.0 at 31), what remains unexplained is the substantial portion of such old 

receivables that will ultimately be written off as uncollectible because they relate to 

disconnections for non-payment, long-term non-payment during the winter moratorium or 

accounts in the legal collections process.  When ComEd was asked to provide the approximate 

percentage of its receivables more than 120 days old that would ultimately be collected, rather 

than written off as bad debt, the Company responded that ―ComEd does not have data to provide 

an answer to this question.‖  AG/CUB Ex. 7.0 at 20.   

Mr. Brosch rightly noted that there can be no dispute that receivables that are ultimately 

written off as bad debts should not contribute to a study of how long it takes the utility to 

actually collect its revenues.  He testified that a study of revenue collection lag days should focus 

solely upon the timing of amounts actually collected in cash.  However, under Mr. 
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Subbakrishna‘s approach, these very old receivables are included and allowed to stretch the 

collection lag beyond credible boundaries.  AG/CUB Ex. 7.0 at 20.  While Mr. Subbakrishna 

eliminated ―inactive accounts,‖ his study still includes the very old active account balances in the 

91-120 and 121-365 aging intervals, for which full collection is doubtful.
23

  ComEd stated that 

accounts are classified in ―final‖ status due either to customer moves or when a location‘s 

service is suspended for non-payment, and that finaled accounts are written off 90 days after the 

final bill is issued.   

Moreover, data provided by the Company show that a significant fraction of the 

receivables in the 121-363 Days column are expected to ultimately be uncollectible.  For 

example, ComEd‘s analysis of its January 2009 accounts receivable balances showed $52.3 

million of receivables (excluding late payment charges) in the 121-365 Days aging category and 

its risk ranking procedures produced an ―extended Reserve Calculation‖ for these aged 

receivables of $23.0 million.  Thus, ComEd‘s expectation is that about 44 percent of receivables 

this old associated with serving Residential and SCI customers will ultimately become 

uncollectible.  AG/CUB Ex. 1.0 at 21.
24

  Given these facts, there simply is no reasonable 

explanation for including accounts over 90 days as indicative of the timing of the Company‘s 

normal revenue collection intervals.   

 AB/CUB witness Brosch demonstrated the significance of the Company‘s decision to 

include both the 91-120 and 121-365 Days aging categories to the calculation of the overall 

revenue lag.  He testified that if this category was excluded, the resulting collection lag would 

                                                 
23

  ComEd Response to Data Request No. 5.11, AG/CUB Ex. 1.0 at 32. 

24
 A copy of the ComEd response to AG 3.22, which shows this data, is attached to Mr. 

Brosch‘s Rebuttal  testimony as AG/CUB Ex. 7.5. 
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decline from ComEd‘s 39.16 days to only 13.23 days.  Mr. Brosch testified that he is not 

advocating this change, because it is no less arbitrary than Mr. Subbakrishna‘s result, but rather 

performed the calculation to illustrate how Mr. Subbakrishna‘s arbitrary judgments regarding 

utilization of receivables aging data tend to dramatically impact the results.  If the lower 

collection lag is inserted into the ComEd lead/lag study, the overall revenue lag changes from 

57.32 days to 31.38 days and CWC requirement is reduced by about $140 million, to yield a 

negative $45 million.
25

  Likewise, if receivables aging data in only the 121-365 day interval is 

excluded from the analysis, the resulting collection lag would decline from ComEd‘s 39.16 days 

to 17.66 days and the resulting CWC would be negative $21.2 million in place of ComEd‘s 

originally proposed positive $95.7 million CWC allowance.
26

  These significant changes to the 

calculation of CWC argue against any Commission decision to adopt the unsupported 

assumptions inherent in ComEd‘s CWC lead/lag study. 

b. Staff Witness Pierce’s Proposed Adjustments 

As noted above, Staff witness Bonita Pearce proposed some adjustments to the 

Company‘s lead/lag study, one of which was adopted by the Company in its surrebuttal 

testimony.  Specifically, Mr. Subbakrishna states in his surrebuttal testimony, ―In the interest of 

narrowing the list of CWC related issues in this proceeding, I will accept Staff witness Pearce‘s 

use of 36.32 days as the collections lag for ComEd and 54.47 days as the overall revenue lag for 

ComEd.‖  ComEd Ex. 57.0 at 3-4.  In doing so, the Company retained the same flawed mid-point 

                                                 
25

  AG/CUB Workpaper MLB-WP-1 summarizes this calculation; AG/CUB Ex. 1.0 

at 33. 

26
  AG/CUB Workpaper MLB-WP-2 summarizes this calculation.  AG/CUB Ex. 1.0 

at 34. 
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assumptions with regard to the 0-30, 31-60, 61-90 and 91-120 aging blocks for all customer 

classes, but now disaggregates the 121-365 category into five smaller buckets.  Id.  The bottom 

line impact of this revision for the 121 to 365 day aging block is a reduction in the overall 

collection lag days estimate from 39.16 days to 36.32 days, or a net reduction of 2.84 days.  Staff 

Ex. 18.0 at 35. 

As noted by Mr. Brosch, Ms. Pearce‘s recommended adjustment (adopted by the 

Company), however, is equally arbitrary in its division of this 121-365 accounts aging category.  

AG/CUB Ex. 7.0 at 17.  During cross-examination, Ms. Pearce admitted that she performed no 

independent analysis to determine whether this division of the aging category and the continued 

use of mid-point payment assumptions for each of these new buckets is any more reliable than 

ComEd‘s arbitrary inclusion of the 121-365 category and mid-point assumption.  Tr. At 2542-

2543.  Ms. Pearce offered no support for this proposed revision beyond observing in testimony 

that it produces less overstatement of the collection lag than is originally proposed by ComEd, 

and that the 30-day intervals matched what ComEd had used in other aging intervals.  Staff Ex. 

18.0 at 35; Tr. 2542-2543.  Even more troubling is the fact that like Mr. Subbakrishna, Ms. 

Pearce conducted no independent analysis to determine whether adoption of the mid-point 

assumptions employed in the various aging categories accurately reflect ComEd‘s revenue 

collection activities before she implicitly endorsed the assumptions.  Tr. At 2536-2539.  

Thus, the Company‘s eleventh hour adoption of this one modification in no way cures the 

arbitrary nature of the key assumptions, and the inherently unreliable make-up of the lead/lag 

study. 

c. A Better Way of Calculating Revenue Lag 
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AG/CUB witness Brosch testified that in his experience with lead/lag studies over the 

past 30 years, such arbitrary mid-point and cutoff assumptions are not normally a part of lead/lag 

studies of CWC needs that are relied upon by regulators to determine a utility‘s rate base.  

AG/CUB Ex. 7.0 at 19.  Mr. Brosch has observed two quantification methods that produce 

reliable estimates of the collection lag.  One approach is to conduct statistical sampling of actual 

customer remittances, capturing the billing date and related remittance dates for enough 

customers to extrapolate results to the broader population of customers.  This approach avoids 

any reliance upon crude assumptions and eliminates the distortion caused by account balances 

that ultimately prove to be uncollectible.  The second, more widely used approach is an accounts 

receivable turnover analysis, also known as a Days Sales Outstanding approach, that requires a 

review of daily accounts receivable balances for comparison to revenues.  AG/CUB Ex. 1.0 at 

32.   

In Data Request No. AG 3.27, the Company was asked to provide the needed information 

to calculate average daily accounts receivable balances in order to determine the number of days‘ 

sales within accounts receivables to better estimate the revenue lag.  The Company responded, 

―The Company does not keep such average daily receivables information and thus, an accounts 

receivable turnover (or Days Sales Outstanding [DSO] or Sales Weighted Days Sales 

Outstanding [SWDSO]) analysis was not performed.‖  Id. At 32-33. 

It is revealing that, in fact, Mr. Subbakrishna himself has employed the accounts 

receivable turnover or DSO methodology in other cases.  Tr. At 1076-1077;   AG Cross Ex. 10 

(ComEd‘s response to AG 5.10) detailed Mr. Subbakrishna‘s prior lead/lag experience.  It shows 

that in CILCO Docket 06-0070, the methodology used to quantify the revenue collection lag 

was, in fact, a Days Sales Outstanding approach. Likewise, in the previously referenced Ameren 
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Cilco/UE case (ICC Docket No. 02-0798 (cons.)) and a 2004 Illinois Power Company case, a 

standard Days Sales Outstanding (or DSO) approach was performed.   

While Mr. Subbakrishna points to other Commission dockets in which he asserts the 

Commission adopted CWC utility assessments that have used ―broad ranges for receivables 

together with their attendant mid-points when calculating their collections lags‖ (ComEd Ex. 

31.0 at 8-9), this argument misses the mark.  First, there is no evidence that these methodologies 

mirror the one employed by ComEd.  Second, no where in these orders is an analysis or an 

endorsement of using mid-point assumptions for interval aging data, or a discussion as to which 

intervals should be even included in a lead/lag study, a point Mr. Subbakrishna confirmed.  Tr. 

At 1121.  Even if the methodologies were the same in those dockets (and there is no evidence 

that, in fact, they are), intervenors‘ failure to challenge a utility proposal in those dockets does 

not mean that the utility has met its burden of proving the reasonableness of its proposed 

adjustments to rates under Section 9-201 of the Act in this docket.  The Illinois Supreme Court 

confirmed this point when it noted, in its reversal of  a Commission decision that incorporated 

certain costs of a nuclear plant in rate base that ―relied on the presumption of reasonableness 

rather than an affirmative showing of reasonableness‖, that ―the Commission is an investigator 

and regulator of the utilities, and under section 30.1 (now Section 9-201 of the Act) it may not 

rely on intervening parties to contest a rate increase or to challenge the evidence offered by the 

utility.‖  People ex rel. Hartigan v. Illinois Commerce Comm’n, 117 Ill.2d 120, 510 N.E.2d 865, 

871 (1987).  Noting that ―any participation by persons or groups opposing an increase is 

voluntary and purely fortuitous,‖ the Court held that ―(R)equiring intervenors to establish 

unreasonableness is therefore no substitute for requiring proof of reasonableness.‖  Id.  
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The fact that ComEd asserts it does not maintain the data for either of these more widely 

accepted methodologies to quantify the revenue collection lag is not a justification for increasing 

the Company‘s revenue requirement.  Mr. Subbakrishna testified during cross-examination that 

he made no inquiry within ComEd to determine how difficult or costly it would be to collect 

daily accounts receivable balances for the 365 days of the test year in order to calculate a 

accounts receivable turnover ratio approach – to either replace or test your receivables aging 

methodology, with all of its required assumptions.  Tr. At 1125-1128.  When asked if any 

investigation was conducted regarding the ―additional cost‖ that would be incurred to determine 

daily accounts receivable balances and to provide copies of all information about such estimated 

costs, he responded that he did not ―quantify the exact dollar amount of the incremental cost‖.  

Tr. At 1128  (ComEd response to AG 14.13).  Likewise, neither he nor the Company produced 

any documents or information of any kind to support the notion that any significant incremental 

costs might be incurred in order for ComEd to quantify daily accounts receivable balances for 

the test year.  Given the importance of properly measuring the revenue lag that is used in CWC 

additions to rate base, the Company has an obligation to accurately quantify the collection lag.  

And given the Commission‘s responsibility for ensuring that customer rates are least cost (220 

ILCS 5/1-102; 8-406), it is incumbent that the Commission not merely accept the Company‘s 

excuses and unproven assumptions.  

The Company‘s ―we don‘t have the data‖ excuse for adopting the arbitrary assumptions 

that plague the lead/lag study Mr. Subbakrishna sponsors does not constitute the kind of prima 

facie evidence needed to sustain its burden of proof under Section 9-201 of the Act.   
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d. Other Problems with the ComEd Lead/Lag Study  

ComEd‘s arbitrary and flawed revenue collection lag calculation methodology is not the 

only problem with its lead/lag study.  Mr. Subbakrishna assumed a zero payment lag day value 

for pensions and OPEB expenses because these expenses have balance sheet amounts that are 

separately included in the rate base calculation.  See ComEd Schedule B-8, page 1, line 10.  

However, he has assigned a full revenue lag to these costs by not subtracting pensions and 

OPEBs at lines 2 through 6.  This is improper because it results in application of a revenue lag to 

more cash inflows than analyzed cash outflows.  ComEd has made no showing that it 

experiences positive CWC requirements as a result of the timing of its payments associated with 

pensions and OPEBs.  AG/CUB Ex. 1.0 at 34.   

 The Company argued in response to Mr. Brosch‘s criticism that ―…because the timing 

difference between these expenses are accrued and the cash is remitted to the respective trust 

funds is already reflected in rate base, no further recognition in CWC is appropriate, and would 

in effect be a double count.‖  ComEd Ex. 31.0 at 21. But Mr. Brosch pointed out that while 

pensions and OPEBs are properly assigned a zero day expense lead because they are non-cash 

expense in the test year and are separately included in the rate base, it is essential to also remove 

the pension and OPEB amounts from the revenues in the study to avoid assigning a full revenue 

lag with an assumed zero expense lead.  AG/CUB Ex. 7.0 at 22; see also ComEd Ex. 31.4.  Mr. 

Subbakrishna stated (in response to an AG discovery request) that he was informed about these 

costs by ComEd witness Katherine Houtsma, and said he has ―not directly‖ conducted any 

studies of the timing of these cash flows. AG/CUB Ex. 7.0 at 23.  As a point of reference, other 

accrual-basis expenses, such as uncollectibles and depreciation expense, are subtracted from the 

revenue lag calculations at lines 3 and 4, so as to properly recognize these items as non-cash 



41 

expenses. No ComEd witness addressed this discrepancy.  The same treatment should be 

afforded accrual-basis pension and OPEB expenses.   

A similar problem exists in the treatment of deferred severance costs in the Company‘s 

lead/lag study.  At line 11 of Schedule B-8, the amortization of deferred severance costs is 

assigned a zero payment lag, but the related revenue recovery of this cost is assigned a full 

revenue lag, by not subtracting severance amortization at lines 2 through 6.  Note 6 at page 2 of 

Schedule B-8 admits that this amortization is a ―non-cash item‖, yet Mr. Subbakrishna‘s study 

increases CWC by including recovery of this amortization with a full revenue lag on page 1 of 

that Schedule. The bottom line result of this treatment is to unreasonably increase the Company‘s 

proposed CWC.  In rebuttal testimony, Mr. Subbakrishna attempted to justify his treatment by 

pointing to a 2004 payment of severance costs and an ordered amortization of the expense over 

7. 5 years.  ComEd Ex. 31.0 at 21-22.  The assumption of a zero expense lead time and the 

application of a full revenue lag systematically overstates CWC.  The bottom line is that non-

cash expenses for the test year should be consistently excluded from revenue lag applications, 

just as the Company proposes for depreciation expense.  AG/CUB Ex. 7.0 at 24. 

 Finally, Mr. Brosch also disputed Mr. Subbakrishna‘s calculation in the study of the 

payment lead days for certain pass-through taxes.  The Illinois Electricity Excise Tax is payable 

in quarter-monthly installments on the 7
th

, 15
th

, 22
nd

 and the last day of the month for the current 

month.  ComEd Ex. 7.0 at 31.   This would imply a payment lead day value of about 3.5 days, 

comparing and equally weighting the difference between day 15 in the middle of the month and 

equal payments 8 days prior (on the 7
th

), 0 days prior (on the 15
th

), 7 days later (on the 22
nd

) and 

15 days later (on the 30
th

).  However, Mr. Subbakrishna has improperly calculated a 13.3 day 
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pre-payment for this tax by comparing the payment date to the usage period prior to customer 

billing.  AG/CUB Ex. 1.0 at 35.   

 At the inception of this tax, 35 ILCS 640/2-7(a) states, ―Beginning with bills for 

electricity or electric service issued or and after August 1, 1998, the tax imposed by this Law 

shall be collected from the purchaser…‖, making clear it is the billed amounts of energy served 

that are taxable, not the energy services delivered before billings are rendered.  Similarly, when 

returns are filed to report this tax liability, 35 ILCS 640/2-9(6) permits the delivering supplier of 

energy to ―use any reasonable method to derive reportable ‗kilowatt-hours‘ from the delivering 

suppliers‘ records.‖  The only reasonable method would be to report and pay the current month‘s 

tax based upon current month‘s billed sales, rather than assuming an energy usage period prior to 

the date of billing.  The Company‘s filed tax return indicates calculation of the tax due based 

upon the specific number of kWh sold,
27

 which can only be known from billing records that are 

available after service is rendered and billed.  AG/CUB Ex. 1.0 at 35-36. This is yet another flaw 

in the Company‘s lead/lag study. 

 Finally, Commission adoption of the flawed ComEd lead/lag study has repercussions 

beyond the delivery service rates set in this case.  A revised tariff that took effect on May 31, 

2010 known as Rider PE incorporates within customers‘ purchased electricity price ―costs 

incurred by the Company in arranging and providing for the supply of electric power and energy 

in accordance with the Procurement Obligations section of this rider, including but not 

necessarily limited to … costs of working capital used to arrange or procure such supply… .‖  

Ill.C.C.No. 10, 1
st
 Revised Sheet No. 317 (Canceling Original Sheet No. 317).  Sheet No. 318 of 

                                                 
27

  ComEd‘s Confidential Attachment 3 to Data Request AG 5.09 provided a copy of 

this return. 
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the tariff goes on to state:  ―Until a methodology to determine the Company‘s electric power and 

energy supply-related working capital costs has been reviewed in a rate case, the Company 

calculates such costs using an interim methodology.‖  Later on that page, the tariff states:  

After a methodology is approved by the ICC in the Company‘s most recent rate case, 

such methodology is used in any such ongoing or subsequent annual proceeding in which 

an interim methodology is under review.  A cost of capital established by the ICC in its 

order in the Company‘s most recent rate case is applied in determining the costs of 

working capital component of the PEPs only for PEPs used to determine Purchased 

Electricity Charges described in Rate BES that become applicable after the date of such 

order. 

Rider PE tariff at Sheet 318.  The People urge the Commission to take administrative notice of 

this tariff and the language provided therein.  It serves as yet another admonition that adoption of 

the inherently unreliable study will significantly impact ratepayers.   

*  *  *  * 

 

In sum, the problems associated with the Company‘s asserted revenue collection lag 

based upon accounts receivable aging intervals are so pervasive and have such a significant 

impact on the study results that any meaningful re-calculation of CWC would require much 

better data and analysis to recalculate and restate the collection lag.  ComEd asserts, however, 

that there is no available data that would support an accurate measurement of its revenue 

collection lag.  Mr. Brosch‘s testimony, which highlights the generally accepted methods of 

performing a lead/lag study of revenues, the many flaws inherent in the ComEd study, and how 

inconsistent the study results are to other utilities‘ results supports complete rejection of the 

Company‘s CWC proposal.  The fact that ComEd asserts it does not maintain the data that would 

provide a more representative calculation of CWC needs should not become the ratepayers‘ 

dilemma.  Under these circumstances, the Commission should reject ComEd‘s lead/lag study as 

hopelessly flawed and a zero CWC allowance, as it adopted in the last ComEd rate case, Docket 
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No. 07-0566, should be maintained.  The Commission should further direct ComEd to provide 

sufficient supporting analysis and documentation for any different CWC allowance it may 

request in future rate case proceedings. 

 

5. 2009 Pension Trust Contribution 

 

ComEd is asking the Commission to include a 2009 jurisdictional pension contribution of 

$92,591,000 in its pro forma rate base.  ComEd Ex. 6.0 at 28. The Company‘s need to make such 

an extraordinary contribution in the test year was prompted largely by its election in the years 

2006, 2007 and 2008 to contribute to its pension fund in amounts vastly lower than the accrual of 

its actual pension expense for each of those years.  AG/CUB Ex. 2.0 at 14-15.   Specifically, 

ComEd‘s total jurisdictional contributions for those three years were $80.6 million lower than 

the actual pension expense accruals for that period of time.  ComEd Ex. 55.5.  Thus, to the extent 

that the jurisdictional pension contribution exceeded the expense accrual in 2009, the excess 

contribution in that year was necessitated by the lower level of contributions in the three 

preceding years.   

 Now the Company seeks to include its excessive 2009 contribution into rate base, thereby 

asking ratepayers to provide a return on a larger than normal rate base than would have been 

justified if the Company‘s 2006-2008 contributions had been more consistent with its actual 

expense accrual.   The Commission should reject this proposal.  Ratepayers should not be asked 

to compensate the Company for exercising its discretion in such a way as to create the need for 

such extraordinary pension contributions for the test year.  Although the People believe it was 

appropriate for ComEd to take whatever steps were necessary to ensure the integrity of its 

pension fund, the Company should not benefit from making a contribution that was necessitated 

largely because of calculated risks taken by ComEd in previous years.    
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 The Commission should deny inclusion of the Company‘s unusual 2009 jurisdictional 

pension contribution in its rate base when calculating rates.  The recommendation made by 

AG/CUB witness Effron appropriately recognizes that ratepayers should not be asked to bear the 

financial burdens triggered by risks best managed by the utility, especially where those risks 

were avoidable and will now act to increase utility rates.  Such management decisions should not 

be a source of profit for the utility. The Commission should adopt Mr. Effron‘s recommendation 

to protect ratepayers from the unfair consequences of ComEd‘s actions and eliminate this item 

from rate base.  This adjustment will reduce the Company‘s rate base by $68,750,000.  AG/CUB 

Ex. 8.0 at 9-10; DJE-1.5. 

 

6. Capitalized Incentive Compensation  

7. Customer Deposits 

 

Customer deposits represent a source of capital to the utility at relatively low cost.  

Because customer deposits represent customer-provided capital that is continuously available to 

the utility, such balances are typically subtracted from rate base, with the corresponding annual 

cost of interest paid on such deposits moved ―above the line‖ for recovery from customers. 

AG/CUB Ex. 1.0 at 36-37. 

 At Schedule B-13, page 1, ComEd summarizes its monthly 2009 ―Total Company‖ and 

―Jurisdictional‖ Customer Deposits, and then carries forward a proposed 13- month average 

balance of the ―Jurisdictional‖ amount, after subtracting ―Interest Accrued on Customer Deposits 

in 2009‖ at line 15 of Schedule B-13, page 1.  The resulting $44,705 amount is carried forward 

and included in rate base at line 18 of Schedule B-1. 

 AG/CUB witness Brosch testified that there are three problems with the Company‘s 

proposal.  First, the balances of Customer Deposits have been consistently growing since 2006 
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and throughout 2009, as shown on Schedule B-13, pages 1 and 2.  Therefore, utilization of the 

December 2009 amounts would be more representative of ongoing levels and better matched to 

the otherwise year-end 2009 rate base than ComEd‘s proposed 13-month average.  Id. at 37. 

Second, ComEd has attributed the majority of its Customer Deposits to some other un-

named ―jurisdiction‖ that does not exist.  All of the Customer Deposits collected in Illinois 

pursuant to the Company‘s delivery services tariff should be treated as Jurisdictional, rather than 

using a ―revenue allocator‖ as proposed by ComEd.
28

  Id.  ComEd‘s jurisdictional allocation to 

its Customer Deposits balance is unorthodox because ComEd only serves two jurisdictions, with 

its transmission services regulated by the FERC and its retail delivery services regulated by the 

ICC.  The Company‘s rate base investment is allocated between only these two jurisdictions, the 

FERC and ICC, where transmission function investments are subject to the Company‘s 

Transmission Formula Rate.
29

   The Company‘s most recent FERC Transmission rate adjustment 

filing was provided (via internet link) in response to Data Request No. AG 5.01 and that filing 

shows ComEd‘s asserted FERC rate base is not reduced for any Customer Deposits amounts.    

Therefore, 100 percent of Customer Deposits balances should be attributed to retail delivery 

services that are regulated by the ICC. 

In addition, Customer Deposits in rate base to recognize such amounts as a low-cost 

source of capital that can be used to finance Plant in Service and other rate base investments.  

ComEd has no rate base investment associated with energy supply costs.  To the extent the 

                                                 
28

  ComEd Schedule B-13, page 1, Note 2 states, ―The jurisdictional balance is based upon 

the delivery services revenue allocator.  See WPA-5, page 5. 

29
  These jurisdictional allocations of Plant are discussed at ComEd Ex. 6.0, lines 

486-500. 
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principal balances associated with individual customer‘s deposits are used to offset otherwise 

uncollectible energy costs, the resulting avoided bad debt expenses do not change the fact that 

Customer Deposits in the aggregate, while held by ComEd prior to application to uncollectibles, 

represent a source of low cost financing that must be included in rate base. 

 The third problem identified by Mr. Brosch is ComEd‘s failure to include the annual cost 

of interest paid on its Customer Deposits within operating expense.  This has the effect of 

treating Customer Deposits as ―zero cost‖ capital and understates the Company‘s asserted 

revenue requirement.  Id. at 38.  

 On rebuttal, ComEd witness Houtsma characterizes Mr. Brosch‘s adjustment as ―a 

proposal to expand the scope of the delivery services rate base to reflect non-jurisdictional 

amounts‖.  ComEd Ex. 29.0, lines 800-806.  This argument is a strawman, however.  As shown 

in AG/CUB Ex. 7.6, ComEd has presented no evidence to support its contention that any of the 

Company‘s Customer Deposits are non-jurisdictional.  AG/CUB Ex. 7.6.  While the response 

asserts that the deposits at issue ―are not associated with the provision of delivery services,‖ the 

Company fails to explain what this mystery jurisdiction is.  The evidence shows that no 

Customer Deposits were used to reduce rate base in the Company‘s FERC transmission rate 

filing.  Customer Deposits have not been a component of rate base in ComEd‘s most recent prior 

delivery service cases (Docket Nos. 05-0597 and 07-0566).  Mr. Brosch‘s adjustments, shown in 

AG/CUB Ex. 7.1, Schedule B-8, should be adopted.   

In addition, AG/CUB Exhibit 7.1, Schedule C-16 contains the adjustment to recognize as 

a test year expense, the interest paid on customer deposits, using the Commission approved 
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interest rate of 0.5 percent.
30

  The Customer Deposits balance used in the computation is based 

upon the adjustments described herein which includes 100 percent of the December 2009 

balance as jurisdictional, with the associated interest expense moved above the line.  AG/CUB 

Ex. 7.1  It, too, should be adopted. 

8. Material and Supplies Inventories 

9. Severance Cost – Regulatory Debit 

D. Rate Base (Total) 

V. OPERATING EXPENSES 

A. Overview 

 

B. Potentially Uncontested Issues 

1. 2009 Amortization adjustment of Existing Regulatory Assets (Staff) 

2. Outside Professional Services – Jacobs Consultancy (Staff) 

3. Advertising Expense (Staff) 

4. Investment Tax Credit Amortization (AG) 

 

The Investment Tax credit Amortization issue does not appear to be a contested at this 

time. AG/CUB witness David Effron proposed an adjustment to income tax expense. ComEd 

Schedule C-26 shows amortization of $192,000 ($113,000 jurisdictional) related to investment 

tax credits sold. Company witness Martin Fruehe stated in his Rebuttal Testimony that he agreed 

with the AG/CUB witness Mr. Effron‘s proposal as follows:  

Q. AG/CUB Witness David Effron has proposed to reduce jurisdictional 

income taxes by $113,000 by including the amortization of proceeds from the 

sale of certain investment tax credits in ComEd’s income tax expense. Do you 

agree with his proposal? 

- 

A. Yes. ComEd‘s updated revenue requirement reflects the inclusion of the 

investment tax credit amortization. See ComEd Ex. 30.1 Sch. C-2.19 

ComEd Ex. 30.0 at 13. 

 

                                                 
30

  ICC Order dated December 16
th

, 2009 in Docket No. 09-0607. 
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Accordingly, reflection of the amortization of this credit reduces pro forma jurisdictional 

income tax expense by $113,000 (Schedule DJE-2.4). AG/CUB Exhibit 2.1 at 18. 

C. Potentially Contested Issues 

 

1. Incentive Compensation Cost and Expenses 

2. Rate Case Expenses 

 

i. Introduction 

 

Commonwealth Edison has requested that $8.5 million be included in rates to cover the 

expenses of litigating this rate case, including $5 million for legal expenses and $3.5 million for 

consultants and experts.  ComEd divided costs between 2010 and 2011 expenses, with $6.39 

million and $2.1 million expected to be spent in each year.  ComEd Ex. ComEd Ex. 6.1, Sch. C-

10 (filed in Part 2 on e-docket)(confidential), refiled as public.  ComEd proposes to amortize this 

cost over three years, resulting in an annual expense of $2.833 million.  ComEd identified $10.5 

million as its rate case in ComEd‘s last rate case, Docket 07-0566.  Id. at Sch. C-10.1.  The Order 

in that docket shows that the Company originally asked for $11.5 million amortized over three 

years, but accepted a $1 million reduction to $10.5 million.  ICC  Docket 07-0566, Order at 52-

53 (Sept. 10, 2008).   Although the Order included a statement of rate case costs incurred to a 

certain date, there were no contested rate case expense adjustments and the Order did not include 

a specific assessment of the fees making up the total expense. 

In 2009, after the Order in Docket 07-0566 was entered, the General Assembly amended 

the Public Utilities Act to require the Commission to closely review rate case expense.  

Specifically, Section 9-229 of the PUA provides: 

Consideration of attorney and expert compensation as an expense. The 

Commission shall specifically assess the justness and reasonableness of any 

amount expended by a public utility to compensate attorneys or technical 
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experts to prepare and litigate a general rate case filing. This issue shall be 

expressly addressed in the Commission's final order.  

(Source: P.A. 96-33, eff. 7-10-09.) 

 

Both Staff witness Dianna Hathhorn and AG/CUB witness Ralph Smith recommended that the 

rate case expense claimed by ComEd be reduced.  Staff Ex. 2, 17; AG/CUB Ex. 3, 9.  The 

testimony presented by these witnesses, combined with the exhibits introduced at the hearing, 

provide the Commission with a sufficient record to apply Section 9-229, and only charge 

consumers for ―just and reasonable‖ attorney and expert compensation.  Irrespective of the 

extraordinarily high $10.5 million rate case expense ComEd customers pay in present rates, 

which was not subject to the scrutiny required by Section 9-229, the record demonstrates that the 

estimated $8.5 million rate case expense claimed in this docket is excessive.  The costs making 

up this expense are not supported by the invoices submitted by vendors (many of whom billed 

less than estimated, and some of whom billed substantially more), reflect an excessive use of 

experts and attorneys, and include services beyond the scope of this docket.  A specific 

assessment of these costs demonstrates that the requested rate case expense of $8.5 million should be 

reduced to $3.8 million, and that the annual amortized expense be reduced from $2.833 million to $1.567 

million. 

In addition to the rate case expense for this case, ComEd originally sought to include $7.1 

million in rates representing the amortization of its (1) rate case costs from its last rate case; (2) 

its last rate case costs on rehearing; (3) amortization of rate case costs from docket 05-0597; and 

(4) costs for the original cost audit, on the grounds that they are expenses in the 2009 test year.  

Both Staff witness Dianna Hathhorn and AG/CUB witness Ralph Smith testified that most of 

these costs would be recovered by the time the rates in this case are implemented, and that it was 

unjust and unreasonable to include these historical costs in rates, even though they were 2009 
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test year expenses.  Staff Ex. 2 at 3-6 ; AG/CUB Ex. 3.0 at 38-42.  ComEd appears to have 

accepted these adjustments and they are no longer contested.  ComEd Ex. 30.1, Sch. C-26, p. 1
31

  

(revised Nov. 22, 2010); AG/CUB Ex. 9.0 at 18-19.  The adjustments remove $6.6 million of the 

original $7.1 million request. 

The Rate Case Expense Should Be Treated As A Normal Expense and Not As A Regulatory 

Asset. 

 

In every rate case, a utility incurs a rate case expense, and it is well settled that it is 

entitled to recover the cost of the rate case.   Du Page Utility Co. v. Illinois Commerce Comm’n, 

47 Ill.2d 550, 561 (1971).  Although the costs of a rate case are incurred the year the rates are set, 

the new rates are expected to remain in effect until the next rate case is resolved.  Therefore, to 

match the cost with the benefit, the expense is spread over a period of time that is expected to 

correspond to the time between rate cases.  This is no different from any other Operations and 

Maintenance expense that is incurred in a single year, but that has a longer effective period.  Like 

other operating expenses, the Commission should include a representative and normal annual 

level of reasonably and prudently incurred regulatory or rate case expense.  AG/CUB Ex. 3.0 at 

47.  

Although a rate case expense is recovered over the period of years the rates are expected 

to be in effect, it should not be treated as a regulatory asset that is entitled to dollar-for-dollar 

assured recovery.   Rather each year includes an allocated portion of a just and reasonable rate 

                                                 
31

 ComEd Ex. 30.1, Sch. C-26, shows that ComEd adjusted the four expenses related to prior rate 

cases to remove the amounts identified by Mr. Smith and Ms. Hathhorn as already paid, and with the 

remaining balance added to the test year expenses.  
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case expense, and a new rate case should result in a new rate case expense replacing – not 

joining – the prior rate case expense.  

ComEd asks the Commission to treat its rate case expense as a regulatory asset, with 

guaranteed recovery.  The result of this treatment is that consumers can be expected to pay for 

more than one rate case expense in the same set of rates.  For example, ComEd consumers paid 

an annual, amortized rate case expense of $2.438 million from Docket 05-0597.  The cost was 

continued in the rates set in Docket 07-0566, and although the cost was fully amortized and paid 

on December 31, 2009, ratepayers continued to pay rates in 2010 that included this cost, 

effectively providing ComEd with an extra year of recovery of $2.438 million.  AG/CUB Ex. 3.0 

at 46.  This is an inappropriate way to treat an expense that is essentially an operating expense 

that should be matched as closely as possible to its effective period.  The normal incentives and 

consequences of ratemaking should govern even if the match is imperfect. 

The basic premise of ratemaking is that rates set by the Commission give the utility the 

opportunity to earn its authorized return.  BPI, 136 Ill.2d 192, 209 (1989).  The prohibitions 

against retroactive ratemaking and single issue ratemaking create an incentive to the utility to 

control costs between rate cases.  Citizens Utilities v. Illinois Commerce Commission, 124 Ill.2d 

195, 207 (1988).    The argument that a utility might incur additional, actual costs during the 

amortization period is not a justification for treating an ordinary operating expense as a 

regulatory asset.  The Commission‘s amortization approach to rate case expense is both unfair to 

consumers and inconsistent with the fundamental legal principles underlying the regulatory 

bargain, which is premised on the utility controlling costs between rate cases. 

The Commission should treat the rate case expense as an ordinary, recurring cost that can 

change from rate case to rate case like any other expense.  The cost should be treated in a 
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balanced way consistent with other costs.  If the amortization period expires before new rates are 

set, consumers do not receive a rebate to account for the over-payment payment of the rate case 

expense. AG/CUB Ex. 3.0 at 46.  Similarly, the utility should not be allowed to carry 

unamortized rate case balances into newly established rates.  Rather, a new rate case expense 

should be included in rates on the same terms as other operating costs, giving the utility the 

incentive to efficiently manage its operations and stretch the period between rate cases so that it 

can retain the benefit of the rate case expense amortization over a longer period. 

The use of the terms amortization and deferral of rate case expenses may have caused  

confusion about how these ordinary expenses should be treated.  As one Commission stated: 

Although the parties, and even the Commission, often refer to a rate case allowance as being an 

‗amortization‘ of rate case expense over some period of time, the Commission has historically 

allowed an increment for rate case expenses not subject to deferral or amortization. The term 

amortization has become a common usage for an averaging of rate case expense over some 

period of time. … an argument that ‗unamortized‘ amounts from this case can be  recovered in a 

future rate case, is inconsistent with the Commission‘s past  practices. Although deferral and 

amortization have been used for some significant non-recurring items, we have not historically 

considered rate case expense as falling into this category. Whether we allow an increment for 

rate case expenses based on an average of three years, five years or any other period, we do not 

authorize the Companies to defer rate case expenses and amortize these expenses. Thus, … there 

would be no unamortized balance for the Companies to  recover in future cases. The 

Commission shall follow its past practice of reflecting rate case expenses based on one-third of 

the cost of the Companies‘ current case. 

 

AG/CUB Ex. 9.0 at 32-33, quoting the West Virginia PSC, 08-0900-W-42T.  The Commission 

should not treat rate case expense, which is an ordinary, recurring expense, as a regulatory asset 

that can be carried forward even after a new rate case expense has been determined.   

 Staff witness Hathhorn commented on Mr. Smith‘s recommendation to treat rate case 

expenses by referring to other cases where the Commission has allowed deferral and 

amortization of this expense.  Staff Ex. 17.0 at 9.  Although she testified that it was ―unclear‖ to 

her why rate case expense should not be specially treated as a regulatory asset, Mr. Smith 
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testified at length that rate case expense is not an unusual or non-recurring cost, consumers do 

not receive rebates when the cost is ―over-recovered,‖ and normalization is consistent with 

fundamental ratemaking principles and incentives.  AG/CUB Ex. 3.0 at 46-52  & AG/CUB Ex. 

9.0 at 32-34.   

The Commission should treat the rate case expense as a normalized expense in this 

docket, and use its opinion as a precedent to begin to treat this expense consistently throughout 

the state as a normalized expense, not subject to continued recovery after the establishment of 

new rates and not subject to rebate in the event of recovery over a period of time in excess of the 

normalization (or amortization) period. 

 

a.  Rate Case Expenses of the Instant Case 

 

The Rate Case Adjustment Recommended by AG/CUB witness Ralph Smith Is 

Supported By the Record and Should Be Adopted By the Commission.  

 

Section 9-229 requires the Commission to ―specifically assess the justness and 

reasonableness of any amount expended by a public utility to compensate attorneys or technical 

experts to prepare and litigate a general rate case filing.‖  220 ILCS 5/9-229.  AG/CUB witness 

Smith provided a detailed assessment of the amounts the Company claimed it needed to 

compensate its experts and its attorneys.  AG/CUB Ex. 9.0 at 19 - 32.  Based on discovery 

available at the time he filed his Rebuttal Testimony, Mr. Smith recommended that ComEd‘s 

requested rate case expense of $8.5 million be reduced to $3.8 million, and that the annual 

amortized expense be reduced from $2.833 million to $1.567 million.  Id. at 31.   

The adjustments to ComEd‘s claimed rate case expense include (1) the removal of costs 

that are not fairly necessary to the litigation of a rate case, (2) costs that were not explained or 
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justified by the Company, (3) the removal of that portion of estimated costs that greatly exceed 

the amounts actually spent, and (4) removal of unrelated, unreasonable, and unjustified legal 

expenses.  Staff witness Hathhorn made some of the same adjustments recommended by Mr. 

Smith, but her examination of the costs claimed by the Company was much more cursory. 

Economic Development, Jobs Creation and Retention. 

There were several costs that ComEd included in its rate case expense for services 

unrelated to preparing and litigating its rate increase request.  The ALJs ruled at the inception of 

the docket, on September 17, 2010, that general information about economic development and 

jobs was not relevant to the determination of rates.
32

  The ALJs stated that the testimony of Dr. 

Hewings, ComEd Ex.2.0, ―is not relevant, in its entirety, as it is not related to whether 

Commonwealth Edison Company should receive a rate increase or rate-related issues. The 

economic ‗ripple effect‘ that utility expenditures could have is simply not germane to the 

ultimate issue in a rate proceeding-whether expenditures should be made at all.‖   

The testimonies of ComEd witnesses Andrade and Hewings were only a small portion of 

the economic development and job creation related expenses that ComEd included in its rate case 

expense.  ComEd sought a total of $225,000 for experts and witnesses concerning ―Economic 

Development/Job Creation.‖  AG/CUB Ex. 9.0 at 21.  ComEd Exhibit 56.3, page 2, which was 

created after Mr. Smith‘s Rebuttal Testimony was filed, shows at line 12 that ComEd has been 

billed $101,030 in charges by Chicago Partners for ―Economic Dev/Jobs Creation and 
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 The ALJs stated that the testimony of Dr. Hewings ―is not relevant, in its entirety, as it is not 

related to whether Commonwealth Edison Company should receive a rate increase or 

rate-related issues. The economic ―ripple effect‖ that utility expenditures could have is simply 

not germane to the ultimate issue in a rate proceeding-whether expenditures should be made at 

all.‖  The testimony of Dr. Hewings and Dr. Andrade was ultimately readmitted without 

significant alternation as purportedly responsive to the testimony of AG witness Roger Colton.  
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Retention.‖  The invoice for Chicago Partners, admitted as AG Cross Exhibit 18, demonstrates 

that it billed ComEd hourly rates ranging from $225 to $980 per hour, with more than 100 hours 

billed at $580 per hour in May alone.  AG/CUB Ex. 9.0 at 22; AG Cross Ex. 18 at CRC0035555, 

at CRC0035558, at CRC003555560.  The billing shows that the services provided were not 

related to the costs ComEd incurs to serve customers, but to more general economic conditions.  

For example, the consultants ―reviewed papers and articles‖ and ―reviewed literature on 

unemployment,‖ and ―Examined CPS data.‖  Id. at CRC0035552, 04/01/10 and 04/02/10.  

Although the billing indicates the consultants ―worked on econometric model and analysis,‖ they 

offered no testimony.  E.g., id. CRC0035553, 04/13/10.  Dr. Hewings‘ testimony did not 

reference anything done by the Chicago Partners.  Instead, he presented a model developed by 

the Regional Economics Applications Laboratory (REAL) at the University of Illinois-Chicago.  

ComEd Ex. 43.0  at 1 & 43.1. 

The Commission should remove the costs for Chicago Partners from the rate case 

expense.  There is no evidence suggesting that any of their work was used in the rate case or 

related to ComEd‘s cost of service.  Further, the hourly rates that ratepayers are expected to pay 

for this unrelated work are extremely high. As demonstrated by the testimony of Roger Colton, 

the bottom two quintiles (or 2/5) of ComEd customers do not have enough income to cover their 

basic household expenditures, and would have to earn $22 per hour to make ends meet.    AG Ex. 

5.0R at 9, 12.  See also AG/CUB Ex. 9.0 at 22-23 (minimum wage earners receive $8.25 per 

hour).  It is unreasonable and unjust to expect ratepayers to pay for services unrelated to 

ratemaking at rates up to $980 per hour.  These charges are even more suspect and create an 

appearance of impropriety in that they were paid to a firm where a former Illinois Commissioner 

and her husband (Lynn Shoshido-Topel and Richard Topel) are directors.  AG Cross Ex. 18; 
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AG/CUB Ex. 9.0 at 22; 83 Ill.Adm.Code 100.10 and 100.20(a)(appearance of impropriety);  See 

also 220 ILCS 5/2-103 and 2-108 (requiring a lapse of time before a former Commission can 

appear before the Commission). 

In addition to the invoice from the Chicago Partners, the Economic Development/Jobs 

Creation Retention line item included payments to Dr. Hewings and Dr. Andrade.  Although 

their testimony was ultimately readmitted without significant alternation as purportedly 

responsive to the testimony of AG witness Roger Colton , an assessment of those testimonies 

shows that they do not address the either effect of a rate increase on any segment of ComEd‘s 

customer base or whether a rate increase is appropriate.  ComEd Ex. 43.0- 43.2 & 69.0 

(Hewings); ComEd Ex. 44.0Rev and 44.1Rev.    

The insertion of a few lines in Dr. Hewings testimony to reference Mr. Colton‘s analysis 

does not make the economic ―ripple effect‖ any more relevant to whether ComEd should receive 

a rate increase.  He did not present a comprehensive analysis of the effect of rate increases on 

jobs and merely presented the common sense proposition that capital investment creates jobs.  

Although the charge for his testimony was relatively modest at $15,000, ratepayers should not be 

charged for such incomplete and basically irrelevant testimony. 

In addition to being irrelevant to a rate increase request, Dr. Hewings testimony was 

repeated by ComEd rebuttal witness Philip O‘Connor who also testified about the economic 

impact of utility spending, as if to imply that providing the utility with more money is a one-

sided job creation engine.  ComEd Ex. 26.0 Rev at 4-5, 17.  However, on cross-examination Dr. 

O‘Connor agreed that barely 2 months earlier (in November and December, 2010) he had written 

newspaper articles and submitted comments to the Commission that: 

―Common sense tells us that when the cost of doing business goes up, jobs are lost.  

Using standard economic formulas, this kind of increase in electricity rates will cost 
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anywhere from 15- -- 35,000 -- I'm sorry -- 15,000 to 35,000 jobs, many times more than 

the jobs the plant would create. The program kills 10 times more jobs than it creates and 

will surely earn enshrinement in the bad policy hall of fame‖ 

 

Tr. at 173-174, 177 (Jan. 10, 2011). See also AG Cross Ex. 1, 2, 3.   This job loss was linked to a 

potential ComEd and Ameren combined rate increase of $286 million, while ComEd is 

requesting a significantly higher increase of $329.1 million in ComEd‘s territory alone.  Tr. at 

184-187.    Dr. Hewings testimony did not address the effect of rate increases on the overall level 

of jobs, and Dr. O‘Connor did not ask for that information.  Id. at 188.   These deficiencies in Dr. 

Hewings testimony and Dr. O‘Connor‘s testimony make them  inadequate to address the effect 

of ComEd‘s request on the economy and jobs even if such testimony were relevant to 

ratemaking, which it is not.   

Further, the revised testimony of Dr. Andrade did not address any issues other than those 

the ALJs found irrelevant in their September 17, 2010 Ruling:  

―whether Commonwealth Edison Company has been ‗a good corporate citizen,‘ or, 

whether its employees have been involved in charitable activities, is not relevant in a rate 

proceeding. Also, character evidence, which is, essentially, the gist of the testimony that 

the movants seek to strike, by its very nature, concerns an individual person, not a group 

of persons (here, Commonwealth Edison Company employees), as, no group of persons 

can be generally characterized as good or bad.‖ 

 

ComEd estimated the cost for these witnesses as $26,000 and $15,000 respectively, and Staff 

witness Hathhorn recommended that half of Dr. Andrade‘s bill and all of Dr. Hewings‘ bill be 

removed from the rate case expense, totaling $28,000.  Staff Ex. 17.0, Sch. 17.01.   Staff Ex. 2.0, 

Sch. 2.04, page 2, lines 6, 9. The People agree that the costs for these witnesses should be 

removed from the rate case expense, even in light of the readmission of their testimony because 

the costs are not reasonably related to the question of whether ComEd is entitled to a rate 

increase.  ComEd is free to present this testimony, but it should not expect ratepayers to pay for 

it. 
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 The disallowance for the costs of Dr. Hewings and Andrade should be part of a more 

general disallowance of the entire $225,000 for ―Economic Dev/Jobs Creation and Retention,‖  

―Community Involvement,‖ and ―Economics Witness‖ shown on ComEd Exhibit 56.3 at page 2, 

lines 12, 21, and 26 and ComEd Schedule C-1.  These charges should be removed from the rate 

case expense because those services are unrelated to a rate case presentation.  As will be 

discussed below in connection with ComEd‘s over-estimation of rate case costs, ComEd paid 

only $135,630 of the claimed $225,000 as of November 30, 2010.  Dr. Andrade did not appear 

for cross examination, and Dr. Hewings appeared for brief questioning.  Tr. at 2507;  1603-1614.  

Chicago Partners did no work after June 4, 2010 according to their invoices.  AG Cross Ex. 18.  

ComEd over-estimated this cost by $89,370 (for direct only),
33

 which as will be discussed below, 

is indicative of the over-estimates of other costs included in the rate case expense.    

 

The Costs For Multiple Cost of Capital, ROE and Financial Witnesses, and EE 

(Recovery of Lost Sales) Should Be Reduced. 

The Commission should also closely assess the costs that ComEd is seeking to recover 

from ratepayers in connection with its cost of capital.  As the Commission knows from a review 

of the record, ComEd offered no fewer than four non-Company witnesses who testified in 

support of the11.5% return on equity requested by the Company. Those witnesses are:  

Susan Abbott/Steven Fetter, ComEd Exhibits 5.0, 45.0, 63  

Samuel Hadaway, ComEd Exhibits 11.0, 37.0, 62 

Carl Seligson, ComEd Exhibits 12.0, 38.0   

Susan Tierney, ComEd Exhibits 13.0, 39.0, 64  

                                                 
33

 As shown on ComEd Schedule C-10, attached to ComEd Ex. 6.1, ComEd estimated 

Expert Witnesses – Direct Case costs and a separate, additional amount for Post-Direct 

Testimony Witnesses (compare lines 19 and 22).  The above discussion is limited to the Direct 

Case Expert Witnesses estimates.  
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In addition, ComEd witnesses Michael Guerra, ComEd Ex. 1.0 at 18, 25.0 at 15-16; Joseph 

Trpik, Jr., ComEd Ex. 4.0 at 21; Martin Fruehe, ComEd Ex. 30 at 25-28 all address the cost of 

capital.  ComEd has included $360,000 for cost of capital witnesses, not including the additional 

cost for ComEd employees to comment on the cost of capital.  

Specifically, ComEd estimated that its cost of capital witness and ROE witnesses would 

cost $200,000, its Financial Witness would cost $60,000, and the testimony of Susan Tierney of 

the Analysis Group, would be an additional $100,000.  This is an extraordinary number of 

witnesses testifying in support of a cost of equity number when compared to other cases before 

the Commission and to the testimony offered by Staff and intervening parties.    In this case, 

ComEd offered the ROE testimony of two witness (Seligson and Hadaway), a witness on rating 

agencies (Abbott and Fetter), a witness who argued that the ROE recommended by the Company 

should be increased beyond that recommended by the other two ROE witnesses, and a rebuttal 

witness who testified about investor confidence in the regulatory process (O‘Connor).  Finally, 

ComEd paid a sixth expert, Paul Moul, to provide a cost of capital analysis in addition to that 

presented in testimony.  Tr. at 2475-76 (Freuhe). 

 By contrast, the ICC Staff presented the testimony of Michael McNally on the cost of 

capital and he responded to ComEd witnesses Freuhe, Seligson and Hadaway.  Staff Ex. 5, 20.  

Staff also presented the testimony of David Brightwell who responded specifically to Susan 

Tierney‘s testimony to increase the return on equity to account for lost revenues.  Staff Ex. 8, 23.  

The IIEC presented one witness on all cost of capital issues, who also addressed several other 

issues.  IIEC Ex.  1.0, 4.0 (Michael Gorman).  The AG and CUB offered a single cost of capital 

witness, Chris Thomas, who is employed by CUB, and who responded to all ComEd cost of 

capital witnesses, including Susan Tierney.  ComEd did not explain why it was necessary to 
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offer the testimony of so many outside witnesses in connection with this issue. The Commission 

should ―specifically assess‖ whether the costs of four separate witness (counting Abbott and 

Fetter as one), plus Mr. Moul, are ―just and reasonable.‖   The People maintain that $360,000 for 

these testimonies is excessive, and put an unreasonable burden on other parties, who limited their 

expenditures to the usual, single cost of equity witness. 

 The Commission should not approve a charge of more than $100,000 for cost of equity 

testimony.  The analysis that goes into cost of equity determinations is well settled.  Although 

ComEd is free to spend as much as it pleases to find the cost of equity recommendation it 

prefers, there is no justification for requiring ratepayers to cover twice the customary cost to 

bring in more than one expert.  The People recommend that the cost of equity charge included in 

rate case expense be no more than $100,000. 

ComEd also requests an additional $160,000 for testimony about credit agencies and 

arguing that the utility‘s energy efficiency efforts justify increasing the cost of equity by 40 basis 

points. ComEd Ex. 13.0, 39.0, 64.0.   The Commission should specifically assess whether it is 

just and reasonable for consumers to pay for testimony about how rating agencies view the 

actions of the Commission.  The testimonies of Susan Abbott, Steven Fetter, and Philip 

O‘Connor do not address the costs incurred by ComEd, but rather turn the process of credit 

agencies assessing utility finances on its head by suggesting that the Commission tailor its 

decisions on how the rating agencies view the Commission.
34

  The Commission must base its 

decision on Illinois law and on the record presented for decision, and not on the opinions of 

credit rating agencies about whether a commission or particular decision is ―supportive.‖  See, 

                                                 
34

  ComEd witness Philip O‘Connor admitted that the Commission must exercise its own 

judgment and not rely on credit agencies‘ opinions.  Tr. 194. 
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e.g. Tr. at 193-194.  Under these circumstances, the specific expert testimony offered by Ms. 

Abbott , Mr. Fetter, and Mr. O‘Connor is not relevant to the Commission‘s decision in this 

docket, and it is not just and reasonable for consumers to pay for this testimony. 

 ComEd also seeks to charge consumers another $100,000 to pay for testimony that the 

Commission should increase an otherwise justified return on equity by 40 basis points to provide 

special compensation to the utility for performing its legislatively mandated energy efficiency 

duties.  ComEd Ex. 13.0, 39.0 and 64.0.  As argued elsewhere in this Initial Brief, the Public 

Utilities Act provides specific direction as to how energy efficiency obligations and costs are to 

be treated.  The law specifically authorizes dollar-for-dollar recovery of energy efficient costs 

through an ―automatic adjustment clause tariff,‖ and limits ComEd‘s annual energy efficiency 

obligations so that the cost of those efforts is less than 2.015% of rates.  220 ILCS 5/8-

103(d)&(e).  These specific, statutory provisions are inconsistent with ComEd‘s proposal to 

increase its ROE by 40 basis points due to energy efficiency efforts.  Further, as Staff witness 

Brightwell testified, the 40 basis point adder does not promote energy efficiency, but rather 

increases shareholder interest in selling more, rather than less energy while increasing rates by 

$30.8 million.  Staff Ex. 23.0 at 6-7 & ComEd Ex. 13.0 at 27.   

In specifically assessing whether it is just and reasonable to ask ratepayers to pay for this 

testimony, the Commission should consider whether the expert testimony ratepayers are 

expected to pay for is contrary to the legislative scheme to promote energy efficiency, and 

whether its proposal would achieve either the result claimed or a result consistent with state law 

on energy efficiency.   

 The bills for Ms. Tierney raise additional questions.  Although ComEd estimated her 

testimony to cost $100,000, as of November 30, 2010, she had billed $213,608.74, more than 
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twice the estimate amount.  ComEd Ex. 56.3, page 2, line 20.  Her hourly rate is $655, meaning 

that her charges can grow rapidly.  Tr. 1823.  In addition to the fact that Ms. Tierney‘s 

recommends an unwarranted adder to the cost of equity, the Commission should not approve 

charges to ratepayers at this level for the same reasons argued above in regard to Chicago 

Partners. 

 A specific assessment of the rate case costs associated with the cost of capital and equity 

demonstrates that the amount that ComEd seeks to charge ratepayers is not just and reasonable.  

The Commission should not approve the cost of more than one witness testifying on cost of 

equity.  Further, it should not require ratepayers to compensate experts who sponsor testimony 

requesting Commission action that is inconsistent with the Commission‘s statutory authority to 

base its decisions on Illinois law and the record in a specific docket (Abbott and Fetter) or with 

the complex statutory scheme designed to promote energy efficiency while providing specific 

cost limitations and recovery methods (Tierney).   

 

ii. Failure to Describe Services Provided – Sullivan & Associates 

 

In reviewing the invoices provided by ComEd to justify the rate case expense, AG/CUB 

witness Smith was not able to discern the services provided by Sullivan & Associates.  AG Cross 

Exhibit 21 is a copy of Sullivan & Associates‘ invoices produced in discovery.  When shown 

these invoices, Staff witness Hathhorn admitted that she did not exactly know what this vendor 

does.  Tr. 1974 (Hathhorn).
35

  The record is devoid of evidence about this vendor or what 

                                                 
35

 Ms. Hathhorn indicated on cross-examination that ―we have their engagement letter and contract somewhere … I 

just don‘t remember the details.‖  Tr. at 1975.  Mr. Smith testified that engagement contract produced by ComEd 

simply said:  ―Extend contract work on rate case‖ dated 12/21/2009 (CRC 0024169). The scope of work description 

is limited to 2005- 2006 activities. (CRC 0024176).  AG/CUB Ex. 9.0 at 27.   
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services it provided other than ―consulting services on ComEd‘s 2010 Distribution Rate Filing 

under contract # 00127919.‖   AG Cross Ex. 21.   ComEd listed Sullivan & Associates as 

―consultants‖ for ―rate case support‖ for $150,000 on ComEd Ex. 56.3, page 2.   

Sullivan & Associates work was not explained until the Surrebuttal Testimony of ComEd 

witness Fruehe, who described Mr. Sullivan as ―an accounting and financial contractor‖ who 

―assists in the preparation of the voluminous Part 285 filing requirement schedules and in 

responding to discovery.‖  ComEd Ex. 56.0 at 16. Mr. Fruehe did not comment on how Sullivan 

& Associates work differed from or added to the $250,000 and $50,000 to ―Prepare Data Room‖ 

and for its ―Discovery Contractor.‖  ComEd Sch. C-10, lines 5, 9.  Given the lack of detail about 

these services, the Commission should decline to include the $150,000 attributable to Sullivan & 

Associates in the rate case expense. 

A disallowance to remove expenses related to Alternative Regulation are discussed 

below. 

The Record Demonstrates That ComEd Consistently Over-Estimated Its Rate Case 

Expenses, Which Combines With Other Adjustments To Result In An Adjustment 

of $2,163,328. 

 

In its Schedule C-10, ComEd included an itemized estimate of its rate case expense in  

four categories:   

 Consultants      $1,770,000 

 Expert Witnesses – Direct Case $   840,000 

 Post-Direct Testimony – Witnesses $   890,000 

 External Legal    $5,000,000 

 

The accounting of the amounts actually spent provided in discovery and in ComEd Exhibit 56.3 

(Rev) page 2, demonstrate that the Company greatly over-estimated its rate case costs.  In 

assessing the rate case costs, it is useful to remember that ComEd filed its Direct Case on June 

30, 2010 and August 9, 2010 (rate design).  The Company filed its non-rate design Rebuttal 
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Testimony on November 22, 2010.
36

  ComEd Exhibit 56.3(Rev) shows costs incurred or paid 

through November 30, 2010.   

It is clear from reviewing ComEd Exhibit 56.3 (Rev), page 2, that all of the non-legal 

costs incurred as of November 30, 2010 were assigned to either ―Consultants‖ or ―Expert 

Witnesses – Direct Case.‖ Not one penny was assigned to the $890,000 claimed for Post-Direct 

Testimony Witnesses, nor is any of the claimed $890,000 cost itemized or identified. Further, 

after removing the estimates and costs for Alternative Regulation (see subsection b. below), 

removing the costs that exceeded estimated amounts, and making other adjustments,
37

  ComEd 

spent only 76.4% of the total claimed through November 30. Although ComEd presented its 

costs and estimates differently from the way Mr. Smith analyzed them, in fact the result is not 

that different from Mr. Smith‘s conclusion that ComEd had used only 64.42% of the properly 

allowed Consultants and Expert Witnesses – Direct Case as of his review, which included 

information for one month less (through October 31, 2010) than shown in ComEd Ex. 56.3, page 

2. AG/CUB Ex. 9.0 at 29. 

AG/CUB witness Smith recommended that the Commission remove the same percentage 

from consultant and witness costs for Direct from the amounts claimed for Post-Direct 

Testimony Witnesses, and apply the same 64.42% percentage of incurred cost to actual cost he 

                                                 
36

 By special arrangement, the Rebuttal Testimony of Steven Fetter was filed on December 2, 2010.  Rate 

design testimony was filed on December 8, 2010.  Of the six pieces of testimony filed on December 9, two were 

outside experts:  Lowry of Pacific Economics Research Group, and Alan Heinz of Brown, Williams, Moorhead & 

Quinn. 

 

37
 The amounts for Alternative Regulation equal $250,000 in estimated consultant costs and 

$169,902 in invoices paid or incurred (Lines 4, 5, 6, 8, 14).  Under Expert Witnesses – Direct Case, Lines 

13, 20 and 24 (DST Consultant, EE (Recovery of Lost Sales) and Cash Working Capital exceeded 

estimates by $228,404.  As a result, the corrected sum of lines 17 and 27 are:  $2,335,000 in estimated 

costs, and $1,784,312 costs incurred, or 76.4% through November 30, 2010. 
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calculated up to October 31, 2010 to the $890,000 to account for the over-estimation of costs 

reflected in Schedule C-10.  AG/CUB Ex. 9.0 at 30-31.  This results in a $661,000 reduction to 

the post-Direct Witnesses cost.  Id. at 31. 

In total, Mr. Smith recommends a $2,201,340 reduction to the consultant and witness 

portion of the rate case expense.
38

  Included is $100,000 for cost overruns for the Cash Working 

Capital witness.  ComEd Exhibit 56.3, page 2 shows that the estimate for that entry was 

somewhat higher than Mr. Smith indicated on his schedule, reducing the adjustment to $61,988.  

This reduces his adjustment to the consultant and witness portion of the rate case expense to 

$2,163,328, leaving a total expert and consultant expense of $1,337,000.   

Unlike Mr. Smith‘s analysis, ComEd Exhibit 56.3 (Rev), page 2 shows costs through 

November 30, 2010, the major portion of its Rebuttal case (non-rate design rebuttal testimony 

filed on November 22, 2010).  The increased increment of incurred cost, to 76.4% clearly covers 

costs that should be included in the $890,000 Post-Direct Testimony expenses. However, without 

an itemization, it is impossible to determine what costs are for post-Direct Testimony services.  

Neither the exhibit nor Mr. Fruehe‘s testimony attributes any costs to Post-Direct Testimony, 

preventing the Commission from complying with Section 9-220, which requires it to ―specifically 

assess the justness and reasonableness of any amount expended by a public utility to compensate attorneys or 

technical experts to prepare and litigate a general rate case filing. This issue shall be expressly addressed in the 

Commission's final order.‖ 220 ILCS 5/9-229.  ComEd has failed to meet its burden of proof to justify the 

expenditure of any of the $890,000 it seeks to include in the rate case expense for third party ―Post-Direct 

                                                 
38

 This adjustment includes an adjustment of $250,000 to remove Alternative Regulation 

expenses, as discussed more below. 

 



67 

Testimony‖  leaving Mr. Smith‘s analysis the only specific assessment of ComEd‘s costs in the 

record. 

Legal Expenses Claimed By ComEd Are Extremely High and The Record Is 

Insufficient To Enable The Commission To Specifically Assess Whether They Are 

Just and Reasonable. 

 

A large portion of ComEd‘s claimed rate case expense is for legal fees.  Of the $8.5 

million requested for rate case expense, $5.0 million is for legal services, and of that, $4.025 

million is for two fixed fee contracts.  Tr. 2470.  However, due to the limited billing information 

provided for these two contracts, the Commission cannot use invoices to ―specifically assess the 

justness and reasonableness of the charges.‖  See 220 ILCS 5/9-229.   

AG Cross Exhibits 31 and 32 are copies of two invoices ComEd produced in discovery 

for legal expenses.  For the two fixed fee contracts, no hourly billing or description of services is 

included, although expenses are itemized.  Tr. 2468-70; AG Cross Ex. 31, CRC 0035415-16, 

CRC 0035428-29; AG Cross Ex. 32, CRC 0035790-92, CRC 0035797-99.  The billing for the 

other attorneys contains extensive redaction, notwithstanding the ALJs Ruling on Dec. 10, 2010 

that ComEd did not justify confidential treatment for this information.  See AG Cross Ex. 31, 

CRC 0035417-19 & AG Cross Ex. 32, CRC 0035793-96 (Foley and Lardner); AG Cross Ex. 31, 

CRC 0035420-427 (Jenner and Block).  Only the invoices of one firm appeared comprehensive. 

AG Cross Ex. 31, CRC 0035430-432 & AG Cross Ex. 32, CRC 0035800-803 (Sidley and 

Austin).   

 Given the large portion of  legal services covered by fixed fee contracts, the amounts 

actually paid by ComEd do not provide the information necessary to assess whether the fees are 

―just and reasonable‖ at the claimed level.  For example, the September and October invoices 

presented in AG Cross Exhibits 31 and 32 show that the fixed fee contracts cost ComEd 
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$245,000 per month, while the hourly attorneys billed $37,922 (Sidley and Austin) and $45,407 

and $44,283 per month (Jenner and Block).  Irrespective of the work done, $245,000 per month 

is the equivalent of 432 hours at the top Exelon attorney rate of $566 per hour, or more than 10 

weeks of senior attorney time for a single month.  See AG Cross Ex. 20 for Exelon Team Billing 

Rates.   In the alternative, $245,000 is the equivalent of 1,025 hours of associate time at $239 per 

hour, or 25 weeks of attorney time in a single month.  Id.  Paralegals and other support staff 

would be billed at lower rates.  Id.   The Commission must assess whether it is reasonable to 

believe that the two fixed fee firms devoted this amount of time in the absence of any 

documentation showing the number of hours or the work performed. 

 In the absence of detail for these firms, the Commission, through the ALJs, is left in the 

position of either disallowing the costs in their entirety or trying to assess the reasonableness of 

the fees another way.  For example, the ALJs can assess the presence of legal staff at hearings or 

on motions, taking into account the attorneys from the fixed fee firms, the hourly firms, or from 

Exelon Business Services or ComEd employees, whose costs are not included in the rate case 

expense.  Tr. at 1947-48.  The Commission can also compare the costs other utilities have 

requested.  For example, as Mr. Smith pointed out, in the last Ameren rate case (ICC Docket 09-

0306-0311) involving three electric and three natural gas utilities, the Company requested a total 

of $4,662,000 for outside experts and legal services; the Illinois American Water Company rate 

case (ICC Docket 09-0319) included a total rate case expense of $2,339,496 for a company with 

five different districts, rates, and revenue requirements.   AG/CUB Ex. 9.0 at 31-32.   By 

contrast, ComEd requests $5 million, including $4.025 million in fixed fee contracts, for legal 

services alone.    In the absence of any detail to justify these charges, the Commission should 
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reduce these fees to a more reasonable level consistent with the rate case expenses allowed in 

other cases.   

 As discussed below, the Staff recommended reducing the rate case legal expense by 50% 

to account for services related to the Alternative Regulation filing, initially included in ComEd‘s 

estimate.  Given the lack of detail justifying the Company‘s outside legal services expense, the 

amount by which it exceeds the fees claimed by other utilities with more complicated rates, and 

the fact that the Company bears the burden of proof to justify this as well as its other expenses, 

the Commission should adopt the People‘s recommendation that the rate case legal expense be 

cut in half in calculating the rate case expense. 

ComEd bears the burden of proof  to justify its rates, and specifically, to provide 

sufficient information to enable the Commission to ―assess the justness and reasonableness of 

any amount expended by a public utility to compensate attorneys or technical experts to prepare 

and litigate a general rate case filing.‖  220 ILCS 5/9-229 & 9-201(c).  As a matter of law, the 

utility‘s failure to provide sufficient documentation to justify a charge in discovery or in the 

record should result in a disallowance.   

The Commission has the discretion to make a disallowance when the record is 

insufficient to enable it to select a specific, credible number.   For example in Du Page Utility 

Co. v. Illinois Commerce Comm'n, 47 IlI. 2d 550, 560 (1971) the Court affirmed a decision 

cutting managers‘ salaries in half, at least in part due to their inability to produce time records.  

Similarly, in Commonwealth Edison v.  Illinois Commerce Comm'n , Slip Op. at 24,  937 N.E.2d 

685, 700-701 (2d Dist. 2010)(petition for leave to appeal pending on other issues), ComEd‘s last 

rate case, the Court affirmed a 25% disallowance for certain costs despite the absence of an 

itemized record, stating that: ―While we might have found the unrecoverable merger-related 
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labor costs to constitute a different percentage of the costs at issue, our deferential standard of 

review compels us to affirm the Commission's decision to deduct 25% of the challenged costs.‖  

The Commission has the authority to reduce the Company‘s claimed legal expenses on the 

grounds that they are unreasonably high, and not justified by sufficient documentation or 

evidence.   

Further arguments regarding legal expenses in connection with the Alternative 

Regulation Case are below. 

 

b.  Alternative Regulation Case – Legal Expenses.  Given the lack of detail, the 

Commission should reduce ComEd’s claimed legal fees by 50% to remove the effect 

of the Alt Reg litigation. 

 

 ComEd included in its rate case expense the legal costs associated with the Section 9-

244 Alternative Regulation (Alt Reg) case ComEd filed while this case was pending.  See ICC 

Docket 10-0527.  Staff witness Hathhorn initially recommended that the Company‘s legal 

expense be cut in half to remove these services because both the rate case and the Alt Reg case 

were included in the estimate of legal costs and there was insufficient detail on the legal invoices 

to verify the costs associated with each proceeding.  Staff Ex. 2.0 at 10.   

AG/CUB witness Smith agreed with the Staff‘s Direct Testimony that legal services fees 

should be cut in half.  Notwithstanding Staff witness Hathhorn‘s willingness on rebuttal to 

reduce her adjustment to $496,000, Staff  Ex. 17.0 at 4 & 17.01, Mr. Smith maintained that in 

―light of the lack of detail in ComEd‘s legal invoices, it is reasonable for the Commission to 

adopt Ms. Hathhorn‘s adjustment to remove 50% of ComEd‘s requested attorneys‘ fees related 

to Alt Reg and to the rate case.‖  AG/CUB Ex. 9.0 at 28.  The evidence demonstrates that Ms. 

Hathhorn has relied on ComEd information that underestimates the amount of legal services 
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attributed to the Alt Reg case, and that her adjustment in Rebuttal is too low to remove the costs 

of the Alt Reg case from the rate case expense.  In addition, she made no other independent 

evaluation of the legal (or other) expenses other than by comparison to ComEd‘s prior case, 

which was conducted before the Section 9-229 requirement became law.  See Tr. 9442-43.   

In response to data requests, ComEd initially indicated that it ―has incurred 

approximately $270K to date that are related‖ to Alt Reg legal expenses.  AG Cross Ex. 30.  It 

later updated that response to explain that the number ―was based upon counsels‘ estimate in the 

absence of specific daily time breakdowns.‖  Staff Group Ex. 1, DLH 19.01 (italics added).  

Specifically, the Company explained that it asked the R3 firm, which receives $145,000 per 

month under a fixed fee contract, ―to separately track the total hours spend working‖ on each 

docket for September and October.  Id.   ComEd added that it ―believes this estimate to, if 

anything, be at the high end of the reasonable range.‖  Id.  However, the nature of the work 

performed in the Alt Reg case in September and October, shows that the estimate is low.   

As the Commission knows, each case has a pattern of initial testimony, discovery, direct 

testimony by Staff and Intervenors, rebuttal testimony by the petitioner and Staff and 

Intervenors, and Surrebuttal by the Petitioner.   In both the rate case and the Alt Reg case, 

hearings for cross-examination follow, along with briefing.  The period of time which ComEd 

measured attorney fees (September and October) corresponded with a particularly quiet time in 

the Alt Reg case, and a relatively quiet time in the rate case: 

 

 Docket 10-

0467 Rate 

Case 

Docket 10-

0527 Alt Reg 



72 

Co. Direct 

Testimony 

 

June 30, 2010 August 31, 

2010 

Staff and 

Intervenor 

Testimony 

 

October 26, 

2010 

November 9, 

2010 

Co. Rebuttal 

Testimony 

November 22 December 3, 

2010 

 

 

Tr. 2472-73; ALJs Ruling (Sept. 2, 2010).  In September and October, there was no Staff or 

Intervenor testimony to review in the Alt Reg docket, and testimony in the rate case was not filed 

until close to the end of October.  Tr. at 2473.  There were several motions litigated in the rate 

case, whereas in the Alt Reg case there were two motions that were also litigated in the rate case 

(a motion to consolidate  and a motion for Protective Order).    The time period during which the 

legal time was estimated is not representative of the amount of time reasonably attributed to the 

Alt Reg docket given the lack of activity in the docket during those months, compared both to 

the activity in the rate case during those same months and to the activity in the Alt Reg case after 

Staff and Intervenor Testimony was filed. 

Further, the Company did not provide any documentation other than the invoices, such as 

AG Cross Exhibits 31 and 32, and the answers to data requests referenced above.  There was no 

itemization of Alt Reg legal services and if the attorneys did in fact track their time, there is no 

documentation of that effort.  Given the lack of time records produced for R3, and the extensive 

redaction of the Jenner & Block and Foley & Lardner  invoices (AG Cross Ex. 31, CRC 
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0035420-27; AG Cross Ex. 32, CRC 0035793-96), it is impossible to verify the accuracy of 

ComEd‘s designation of Alt Reg legal services. 

 As discussed above, the Commission should reduce the $5 million ComEd claims for 

legal services to $2.5 million.  While this is still a sizable charge, and more than the total rate 

case expense in Docket 09-0319, it brings the legal expenses to a more reasonable level 

recognizing both that extraneous services are included in the legal expense figure (Alt Reg 

docket and support of Economic Development and Jobs) and that the redactions and lack of 

itemized billing for 80% of this charge makes a specific assessment of this cost essentially 

impossible.  As the Court has recognized, to the extent that the Commission's decisions are not 

arbitrary or capricious and are rooted in credibility determinations, the Commission ―has wide 

latitude to use its business judgment to reach pragmatic solutions by filling gaps in the record.‖  

Commonwealth Edison v.  Illinois Commerce Comm'n, supra, Slip op. at 24, 937 N.E.2d at 701.  

The assessment of legal services as part of ComEd‘s rate case expense requires the 

Commission‘s use of credibility determinations as well as business judgment. 

 The non-legal portion of the rate case expense also included costs for the Alt Reg 

proceedings.  Staff witness Hathhorn and AG/CUB witness Smith recommended that the 

$250,000 ComEd included in its rate case expense for Alt Reg consultants be removed.  See 

ComEd Sch. C-10, Line 3.  Staff Ex. 17.01 and AG/CUB Ex. 9.0 at 27.  Although ComEd 

witness Fruehe addressed the adjustments to remove the legal charges associated with Alt Reg 

from the rate case expense, he did not comment on the removal of the $250,000 consultant fee.  

See ComEd Ex. 30.0 at 13-17 and 56.0 3
rd

 Rev. at 11-17. 

 The total rate case adjustment discussed above includes adjustments to remove both the 

cost of Alt Reg consultants and legal services associated with Alt Reg (as subsumed in the 50% 
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disallowance).   Specifically, the Commission should not allow a rate case expense of more than 

$3,798,660, amortized over three years.  This results in a test year adjustment of $1,567,000.  An 

itemization of the rate case expense adjustment can be found at page 31 of AG/CUB Ex. 9.0.   

  

3. Administrative and General (A&G) Expenses 

 

a. Exelon Way Severance Amortization 

 

ComEd seeks continued recovery of costs associated with its Exelon Way Severance 

program, an expense item which the Commission previously addressed in ComEd‘s last rate 

case, ICC Docket No. 05-0597.    The $158 million in total costs for this program, which was 

initiated in 2003, were designed to achieve savings of approximately $70 million annually.  

AG/CUB Ex. 2.0 at 22.   Company witness Houtsma has stated that ComEd first incurred the 

costs for this program in 2003 and 2004. Id; Tr. 237.  The company first sought approval from 

the Commission to recover these amortized costs over 7 years, when it included $21 million in 

its 2004 test year operating expenses for that case.  Tr. 2382. 

 Now, 7 years later, ComEd seeks to continue recovering that amortized $21 million 

expense, as it has included $21 of Exelon Way Severance Program expenses in its operating 

expenses for the 2009 test year.  In considering this request, the Commission must apply the 

matching principle.  Since the rates the Commission will approve in this case will go into effect 

in 2011, 7 years after ComEd first began to incur both the benefits and the costs of this initiative, 

the appropriate question to be considered is this: when should ComEd‗s recognition of expenses 

for the program be deemed to have begun?    

 The People maintain that the answer to this question must not result in a mismatch of 

costs from one year and benefits from another.   The company began to reap the savings benefits 



75 

of the Exelon Way Severance Program in 2003 and 2004, but for several years, until new rates 

went into effect, those savings benefited only ComEd shareholders.  Ratepayers did not realize 

the operational savings generated by this program until rates determined in the 05-0597 rate case 

went into effect in 2007.  Proper application of the matching principle dictates that program costs 

should match the benefits they generate: if program savings began to accrue prior to their 

reflection in rates, then by the same token, the expenses associated with the program should be 

recognized as of that year as well.  Under the matching principle, therefore, recognition of the 

Exelon Way Severance Program costs should be deemed to have begun in 2003, or 2004 at the 

latest.    

 Under cross examination, ICC Staff witness Tolsdorf further explained the application of 

the matching principle.  Mr. Tolsdorf was asked to explain what the rate effect would be if one 

were to assume that the amortization period for a particular cost were to have begun after  the 

costs were actually first incurred.  Tolsdorf acknowledged without hesitation that the effect of 

such an assumption would be that ―…the company would over recover the expenses incurred.―  

Tr. 1287-88.    

 As AG/CUB witness Effron has pointed out, since rates in this case will go into effect in 

2011 and ComEd agrees that it began to charge these program costs to expense in 2003, with an 

amortization period of 7.5 years, the amortization will be complete by the time the rates in the 

instant case go into effect.  AG/CUB Ex. 2.0 at 23.  The company‘s insistence that it continue to 

collect a $21 million amortized amount for these expenses defies the matching principle.   

 ComEd‘s request to continue collecting these costs past the end of the period during 

which they have been recognized should be denied and this item should be eliminated from the 
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company‘s approved operating expenses in this case.  This adjustment reduces the company‘s 

jurisdictional operating expenses by $18,791,000.  AG/CUB Ex. 2.0 at 23; Schedule DJE-2.2c. 

b. Accounts 920-923 

c. Pension Costs 

 

 The People adopt and incorporate by reference herein the arguments on Pension Costs 

presented in the Initial Brief of the Citizens Utility Board. 

i. Recovery of Actuarially-Determined 2010 Pension and 

OPEB Costs (Uncontested b/t Company and Staff) 

ii. 2005 Pension Funding Cost Recovery 

 

d. Wages and Salaries Proforma Adjustment  

 

The cost of doing business includes those costs associated with employees.  Rates going 

into effect should reflect as accurately as possible the number of ComEd employees.  ComEd Ex. 

56.0 3
rd

 Rev. at 4.  Because the number of ComEd employees and the corresponding employee 

expense have decreased since the 2009 test year, an adjustment to wages and salaries expense is 

required.  ComEd witness Fruehe testified that ComEd reduced the employee expense from 2009 

levels by $3.69 million.  ComEd Ex. 56.0 3
rd

 Rev. at 5.  This adjustment is insufficient to capture 

the effect of the 2009 savings program and the ongoing reduction in the number of ComEd 

employees continuing through December 31, 2010, barely six weeks ago. 

 AG/CUB witness Effron recommended a $4,152,000 adjustment to 2009 payroll.  

AG/CUB Ex. 8.0 at 13 & Sch. DJE-2.2a.  Mr. Fruehe contested this adjustment by arguing that 

ComEd although ComEd reduced employee levels over the last two years, ―[i]n the event the 

economy continues to recover and gain momentum,‖ either open positions will be filled or the 

amount of overtime ―will likely increase.‖  ComEd Ex. 56.0 3
rd

 Rev. at 4-5.  Mr. Fruehe‘s 

objection to Mr. Effron‘s adjustment should be rejected because his general, but essentially 

unsupported predictions are contradicted by the data in the recording showing that ComEd has 
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continued to reduce its employee level through December 31, 2010 to the extent that it had 20 

fewer employees at the end of December than it had at the end of October when Mr. Effron 

proposed his adjustment.  Tr. At 2430;  AG Cross Ex. 27.  

Mr. Effron‘s adjustment is based on ComEd having 5,712 employees as of October 31, 

2010.  This represents a reduction of 147 employees from the 2009 test year level.  By 

comparison, ComEd only removed costs associated with 63 employees in its proforma 

adjustment.  AG/CUB Ex. 8.0 at Sch. DJE-2.2a.   AG Cross Exhibit 27 shows that between 

October 31, 2010 and December 31, 2010, ComEd continued to reduce the number of employees 

to 5,692 – 20 positions fewer than Mr. Effron recognized in his adjustment.  If anything, Mr. 

Effron‘s adjustment overstates, rather than understates, the number of ComEd employees.   

Mr. Fruehe‘s argument that ComEd ―will likely increase‖ the number of employees or the 

amount of overtime is contradicted by the data that show a steady decline in the number of 

employees every month in 2010.  AG Cross Ex. 27 and 28. These exhibits show a steady decline 

in the actual number of employees as follows 

Dec 2009 5820 July 2010 5732 

Jan 2010 5816 Aug 2010 5716 

Feb 2010 5822 Sept  2010 5712 

March 2010 5789 Sept 2010 5712 

April 2010 5765 Oct 2010 5712 

May 2010 5745 Nov  2010 5700 

June 2010 5739 Dec 2010 5692 

: 
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Further, evidence submitted by ComEd Chief Financial Officer and Treasurer Joseph 

Trpik shows that ComEd sales increased from 2009 through 2010, and that ―the recession is 

expected to end with a subdued 2010 recovery.‖  ComEd Ex. 4.0 Rev. at 5, 7.  Notwithstanding 

the end of the recession, ComEd continued to reduce the number of employees through 2010.  

Mr. Fruehe‘s comments that the number of employees ―are likely‖ to increase does not rebut the 

fact that throughout 2010 the number of employees in fact declined by 167 from 2009 levels.  

Although Mr. Fruehe reduced the employee expense somewhat, Mr. Effron‘s adjustment more 

accurately captured the effect of that reduction.   

The People request that the Commission reduce ComEd‘s claimed Wages and Salaries by 

$4,152,000. 

 

e. Director Fees and Expenses 

f. Corporate Aircraft Costs (Uncontested b/t Company and Staff) 

g. Perquisites and Awards 

 

ComEd  sought to include various stock awards and other executive perquisites in its 

jurisdictional operating expenses.   AG/CUB witness Smith pointed out that ComEd sought 

$566,000 for ―other stock awards and executive perquisites‖ that include amounts allocated from 

affiliates and that are in addition to the annual incentive compensation plans.  AG/CUB Ex. 3.0 

at 54.  ComEd has a separate incentive compensation plan for its employees, and it is 

unreasonable to expect consumers to pay this additive amount to account for such payments 

allocated from ComEd‘s affiliates. 

In addition, ComEd included $1.425 million in its 2009 test year for ―retention awards.‖  

AG/CUB Ex. 3.0 at 555.  This amount is higher than the previous three years retention awards 

combined.  Id.  The Commission should not include such an abnormal expense in rates.  To bring 

the charge to a more normal and representative level, Mr. Smith recommended a $519,000 
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disallowance to ComEd‘s jurisdictional operating expense, leaving a normalized annual expense 

of $688,000.  

The Commission should also reduce a third award amount ComEd included in its 

operating expenses.  The Company included $837,000 of performance based awards based on an 

Exelon Reward and Recognition Policy.  AG/CUB Ex. 3.0 at 56.  This award is discretionary, 

and consists of small cash and other payments ranging from $5 gift cards to payments of $5,000.  

This program is ―designed to reward significant employee contributions to Exelon‘s success.‖    

Id.   Consumers should not pay more than 50% of this cost given the vague standard applicable 

to these awards, the wide discretion retained by management in both amount and whether to 

make awards, and the existence of other incentive programs.  A disallowance of $372,000 on a 

jurisdictional basis is required to bring this expense to a more reasonable level. 

The total disallowance for these three items is $1,392 on a jurisdictional basis.  A 

summary of the adjustments to Perquisites and Awards in Miscellaneous Expense (including 

sporting events below) is found at AG/CUB Exhibit 9.0 at 34, and AG/CUB Ex. 7.1, Sch. C-13. 

 

h. Severance Expenses 

 

ComEd proposes to include the amortization of costs associated with its 2009 severance 

program in its pro forma  expenses.    The company incurred expenses in this category of 

$14,482,000 in 2009 and is asking that these costs be amortized over three years.  The annual 

amortization to be included in the company‘s pro forma  test year jurisdictional expenses is 

$4,277,000.  AG/CUB 2.0 at 23. 

AG/CUB witness Effron recommends that the Commission follow the same matching 

principles in accounting for this program as he explains apply to the treatment of Exelon Way 

Severance Program expense amortization.  Since the savings to ComEd as a result of its 2009 
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severance program –approximately $13.3 annually -- will not be passed on to ratepayers until 

rates in this case go into effect in the middle of 2011, shareholder benefits will be in excess of 

$25 million by the time new rates are put in place.   AG/CUB Ex. 2.0 at 24. And by the time new 

rates are approved in this case, the company will not only have retained almost two years of 

savings from the program, those savings will have far exceeded the actual program expenses of 

$14,482,000.  Id. 

Therefore, none of the severance costs associated with this program need be included in 

the company‘s revenue requirement in this case.  Id.  Permitting such costs to be included in new 

rates would, in fact, represent double recovery of program costs: once by virtue of not having 

passed on the savings to ratepayers and a second time in the new rates paid by ComEd‘s 

customers.  Id.  AG/CUB witness Effron‘s adjustment in this category reduces the company‘s 

pro forma jurisdictional operation and maintenance expense by $4,277,000.  Id; Schedule DJE-

2.2d. 

 

i. Charitable Contributions 

 

 ComEd has requested that rates include $5.6 million in charitable contributions.  

Although the Uniform System of Accounts and the FERC treat charitable contributions as 

―below the line,‖ meaning they are funded by shareholders, in Illinois the Public Utilities Act 

authorized the Commission to consider donations ―for the public welfare or for charitable, 

scientific, religious or educational purposes, provided that such donations are reasonable in 

amount.‖  220 ILCS 5/9-227.   The question is whether it is reasonable to expect ratepayers to 

fund $5.6 million in charitable contributions. 

 ComEd‘s charitable contributions are discretionary payments made to organizations 

chosen by ComEd.  Ordinarily, charitable contributions are based on personal preference and 
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belief.  Including ComEd‘s selection of charitable contributions in rates can reduce the ability of 

ratepayers to select and fund the charities of their personal choosing.  Tr. at 2440-24441.  

Additionally, by including charitable contributions in utility rates, ComEd further burdens low 

income customers who may be struggling to pay their utility bills, often at the expense of other 

discretionary payments.   

 AG/CUB witness Brosch and Staff witness Tolsdorf recommended that the amount of 

charitable contributions ComEd seeks to include in its rates be reduced.  Mr. Brosch proposed 

that ComEd share the cost of test year contributions on an equal basis with ratepayers.  AG/CUB 

Ex. 1.0 at 1032.  Mr. Brosch reasoned that this method would better reflect the fact that 

charitable contributions are discretionary costs that ComEd should be expected to moderate 

during times of financial hardship.  Id. at 1041.  After adjusting for Mr. Brosch‘s proposed 

sharing approach, ComEd‘s remaining charitable contributions to be funded by ratepayers is 

$3,164,000.00 AG/CUB Ex. 7.1, Sch. C-17. 

 Staff witness Tolsdorf recommended reducing the amount of charitable contributions that 

ComEd includes in its rates by disallowing three categories of contributions: (1) contributions 

made by Exelon that have been allocated to ComEd; (2) contributions to organizations outside of 

ComEd‘s service territory; and (3) contributions made by ComEd that elicit promotional displays 

or advertising.  While ComEd stated that ―promotional value was not the purpose of the 

contributions,‖ ComEd witness Fruehe admitted that the Company receives recognition for 

donations and that ComEd has not tried to quantify the benefit of that recognition.  Tr. at 2436-

2438.  Charitable contributions which enhance and strengthen ComEd‘s reputation are the 

equivalent of paying for corporate sponsorship, which is not a permissible use of charitable 
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contributions under Section 9-227.  Mr. Tolsdorf‘s proposed adjustment leaves $3,754,000.00 in 

charitable amount to be funded by ratepayers.  ICC Staff Ex. 19.0, Sch. 19.03.   

 Both the Mr. Brosch‘s and the Staff‘s proposed adjustments result in a more reasonable 

amount of charitable contributions.  These amounts, reached independently, result in very similar 

figures and are more reasonable.  In light of the financial hardship many ratepayers are facing, 

and the discretion that most individuals personally exercise in contributing to charities, it is 

inappropriate to include any higher amounts for charitable contributions in ComEd‘s delivery 

service rates.   

j. Legal Fees – IRS Dispute 

 

The ComEd 2009 test year O&M expenses include legal costs related to an Internal 

Revenue Service (―IRS‖) dispute associated with the tax treatment of the gain on the sale of 

fossil generating units in 1999. ComEd incurred legal costs of $2,469,000 in 2009 related to this 

IRS dispute. AG/CUB Exhibit 2.0 at 21. The amount included in jurisdictional test year O&M 

expense is $2,187,000. Id. These legal fees, however, are non-jurisdictional and should not be 

included in the Company‘s jurisdictional revenue requirement. 

The Company removed accumulated deferred income taxes related to the gain on the sale 

of fossil units from the deferred taxes deducted from plant in service in determination of the rate 

base as indicated at ComEd Schedule D-9, explaining that ―The tax being deferred relates to the 

gain incurred on the sale of fossil generating stations previously owned by ComEd, thus it is 

non-jurisdictional.‖ AG/CUB Exhibit 2.0 at 21. As a result, this adjustment increases the 

Company‘s rate base and its revenue requirement.  Consequently, if the accumulated deferred 

income taxes being claimed by ComEd are non-jurisdictional, then so are the legal fees 

associated with issues related to those deferred taxes. Thus, the legal fees related to the IRS 
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dispute associated with the tax treatment of the gain on the sale of the fossil generating units 

should be eliminated from the test year jurisdictional O&M expenses.  

 Company Witness Martin Fruehe, however, disagrees with the AG/CUB adjustment, to 

eliminate legal costs related to the previously described IRS dispute and as supported by Mr. 

Effron in his Direct and Rebuttal Testimony. AG/CUB Exhibit 2.0 and 8.0 (respectively). 

Instead, it is Mr. Fruehe‘s position that the general allocator used by the Company to allocate 

expenses between transmission and distribution should achieve a reasonable allocation of the 

total costs included in Account 923-Outside Services (the account to which those legal costs 

were charged), even if some individual items in that account might relate more to one particular 

function than another. ComEd Ex. 30.0 at 10-11. Additionally, Mr. Fruehe in his Surrebuttal 

Testimony states: 

Account 923 includes literally thousands of different charges from outside 

agencies, most of which cannot be allocated to a single function. Since reviewing 

each line item for appropriate allocation is not a reasonable task, an overall 

allocator, such as the wages and salaries allocator is applied. The amount related 

to Account 923 requested in this proceeding represents a reasonable amount of 

costs that will be realized when rates go into effect.  

 

ComEd. Ex. 56. At 8-9. 

 

Mr. Fruehe‘s argument in his rebuttal and surrrebuttal testimony do not provide a valid 

reason to reject AG/CUB witness David Effron‘s adjustments addressing legal fees related to the 

IRS dispute associated with the tax treatment of the gain on the sale of fossil generating units.
39

 

                                                 
39

 The points raised by Mr. Fruehe can also be applied to the ADIT related to the gain on 

the sale of fossil units. If the legal fees related to the tax treatment of the gain on the sale of fossil 

generating units are not eliminated from the pro forma distribution expenses, then the ADIT 

related to the gain on the sale of fossil units should be included in the ADIT that are deducted 

from the Company‘s distribution rate base. AG/CUB Exhibit 8.0 at 14. 



84 

Again, these legal fees are related to generation and should be removed from account 923 before 

any allocation between transmission and distribution.  

Staff Witness Dianna Hathhorn also agrees with Mr. Effron on this issue. For example, 

Ms. Hathhorn succinctly states in her Rebuttal testimony; 

The Company merely discusses how the [legal] fees were recorded to Account 

923, Outside Services Employed, and then allocated in part to delivery services. 

They do not dispute the nature of the fees as originating from the fossil plant tax 

dispute, but argue that since the fees were recorded to Account 923, a general 

allocator should be used. (ComEd Ex. 30.0, pp. 10-11, lines 216-221) While it is 

reasonable to sometimes allocate costs to delivery services when the nature of the 

cost is not 100% related to the delivery services function, it is never reasonable to 

include a cost in the delivery service revenue requirement when it is definitively 

known that the cost is not related to providing delivery services. Improperly 

recording such a cost as if it was a jurisdictional cost does not cure the problem. 

The Company has presented no evidence that the fees were properly recorded as 

jurisdictional. Therefore, Staff‘s rebuttal revenue requirement reflects the 

inclusion of the AG disallowance in Schedule DJE-2.2b. 

 

ICC Staff Exhibit 17.0 at 11-12. 

 

Accordingly, the Company‘s pro forma jurisdictional O&M expenses should be reduced 

by $2,187,000. (Schedule DJE-2.2b) AG/CUB Exhibit 2.1 at 11. 

 

 

k. Professional Sporting Activity Expenses 

 

In its initial filing, ComEd sought to include $467,000 (the jurisdictional amount of the 

total expense of $511,000) to cover the cost of ticket and facility charges for sporting events.  

This charge is part of the Company‘s Miscellaneous Expense.  AG/CUB Ex. 3.0 at 53-54.  

Although this expense was originally charged to FERC account 426.5 and was ―below the line,‖ 

ComEd initially sought to assign the cost to ComEd operating departments.   Id.  And Tr. At 

2445.  At cross-examination, ComEd witness Fruehe agreed that the vast majority of these costs 

should be removed from ComEd‘s claimed revenue requirement.  He testified that ―all but 
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64,000 of operating expense and about $8,000 that went to plant is actually reclassified then to 

below the line expense.‖  Tr. At 2445.    

The People maintain that the entire amount for sporting events should be removed from 

ComEd‘s revenue requirement.  ComEd has substantially agreed.  However, Mr. Fruehe testified 

that ComEd still seeks to include a small portion of this cost in rates ($64,000 in expense and 

$8,000 as rate base, Tr. At 2447).    Spending money on sporting events is purely discretionary 

and is unrelated to the provision of monopoly, essential electric delivery service.  Further, 

ComEd has provided no justification for moving this expense from below the line.   Mr. Fruehe 

tried to justify recovery of this cost by referring to ―employee recognition, team building 

activities and developing relationships with key customers.‖  ComEd Ex. 30.0 at 11; ComEd Ex. 

56.0 3
rd

 Rev. at 9.  The Commission should conform its rate treatment to the FERC treatment and 

not allow recovery of any of these costs.   

 

l. Workforce Expense Reduction 

 

4. AMI Pilot Expenses 

5. New Business Revenue Credit  

 Along with its requested pro forma plant additions , ComEd recommended an 

adjustment to account for the growth in customers it  ―anticipates it will realize during the pro 

forma period (i.e. in this instant proceeding – January 2010 through June 2011). Since ComEd 

has requested inclusion of its pro forma plant additions, it is reasonable to offset that cost 

increase with the revenues it may receive from the new customers from that same period.‖  

ComEd Ex. 30.0 at 21.  ComEd proposed a $3.51 million new business revenue credit to cover 

the period through June 30, 2011.  Id. At 25. 

  AG/CUB witness Effron also recommended a new business revenue credit.  In his 

rebuttal testimony he accepted the Company‘s position that the credit should be based on the 
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growth in the number of customers.  ComEd Ex. 30.0 at 24; AG/CUB Ex. 8.0 at 10.  However, 

Mr. Effron did not include the effect of a decline in the number of large commercial and 

industrial (LCI) customers in his credit for the simple reason that any decline in the number of 

customers, by definition, is not related to plant additions to serve new customers.  Id.   Removing 

the effect of the decline in LCI customers predicted by the Company,[1]  Mr. Effron calculated 

the new business revenue credit as $8,776,000 if plant additions through June 30, 2011 are 

allowed.  If, consistent with Mr. Effron‘s recommendation elsewhere, plant additions through 

March 31, 2011 are allowed, the new business revenue credit through March 31, 2011 is 

$7,313,000.  

ComEd witness Fruehe criticized Mr. Effron‘s rebuttal adjustment on the grounds that the 

Company did not show a decrease in large C & I customers in 2011.
40

  However, ComEd Exhibit 

56.4, ―Number of Customers by Class,‖ calculates a decline of 1.51% in the average number of 

LCI customers comparing the average number of customers in the 2009 test year and the average 

number of customer for the 18 month period ending June 30, 2011.  Tr. At 2450.  See also 

ComEd Ex. 30.2, WPC-2.9 (November 22, 2010 Rev.).   Mr. Fruehe‘s criticism  is plainly 

invalid as the record is clear that ComEd itself provided data showing a decrease in the number 

of LCI customers.  

Mr. Fruehe also suggested that by failing to account for possible migration from the LCI 

class to the small commercial and industrial class, Mr. Effron could, in effect be double-counting 

those migrating customers.   ComEd Ex. 56.0 3
rd

 Rev. at 22; Tr. At 2449.  However, the effect of 

correcting for such double counting, if any, is de minimus.   For example, using the average 

                                                 
40

 No other customer class is expected to see a decline in the number of customers.  ComEd Ex. 

56.0 3rd Rev. at 21. 
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number of kilowatt hours for small C&I and the kilowatt hour charge, each small C&I customer 

adds only $1,589.28 each annually (kilowatt hour charge of $0.01750 x average number of 

kilowatt hours of 90,816).   ComEd Ex. 30.2-WPC 2.9 (Nov. 22, 2010 Rev).  Thus, if the entire 

31 LCI customer reduction on ComEd Exhibit 30.2, Workpaper WPC-2.9 were due to customer 

migration to the Small C&I customer class, the adjustment to the Small C&I revenues necessary 

to eliminate his alleged double count would be approximately only $49,000. 

ComEd has not accurately or fairly calculated the new business revenue credit.  It unreasonably 

incorporates a decrease in demand and number of customers when very purpose of the 

adjustment is to recognize the increased demand and revenues associated with new plant.   The 

Commission should adopt the new business revenue credit of $8,776,000 if plant additions 

through June 30, 2011 are allowed, or $7,313,000 if  plant additions through March 31, 2011 are 

allowed, as calculated by AG/CUB witness Effron. 

 

6. Tax Repair Methodology – New IRS procedures 

 

In September 2009, the IRS issued Revenue Procedure 2009-39, clarifying the 

procedures for taxpayers to obtain consent for changes in the procedure of accounting for which 

expenditures are currently deductible under Internal Revenue Code Section 162 and which 

expenditures must be capitalized under Internal Revenue Code Section 263.  The existing 

deductibility of such expenditures had been expanded by proposed regulations issued in March 

2008, and Revenue Procedure 2009-39 clarified that consent to implement such changes in 

accounting would be automatic. AG/CUB Exhibit 2.0 at 29. 

  The collective effect of the proposed regulations and Revenue Procedure 2009-39 was to 

greatly enhance the current repair allowance deduction for certain expenditures (including 

―network assets‖) that are capitalized for financial reporting purposes.  Although the change in 
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accounting would decrease the income taxes currently payable and its authorization is automatic, 

to date, ComEd has neither requested nor implemented the change in accounting for repairs, and 

the effect of the tax accounting change is not reflected in the determination of the Company‘s 

revenue requirement in this case. Id. at 28-29.
41

 

 ComEd stated that the Company has not yet requested a change in tax accounting related 

to the deduction for repair costs because ―there remains significant uncertainty around the 

definition of ‗unit of property‘ for purposes of determining a tax deductible repair expense with 

respect to transmission and distribution property (‗network assets‘).‖  AG/CUB Ex. 2.0 at 29 

(Company Response to AG Data Request 1.43). The Company went on to state that it is 

collaborating with other utilities through the electric industry group, Edison Electric Institute 

(―EEI‖) to obtain guidance from the IRS on the treatment of the repair allowance for 

transmission and distribution expenditures. Id; ComEd Ex. 29.0 at 38-39.  

 Additionally, Company Witness Kathryn Houtsma believes there are a number of utilities 

besides ComEd awaiting further direction from the IRS before implementing the change.  Id. 

 Other Utilities Implementing Changes to Take Advantage of Allowance- 

 AG/CUB witness David Effron described his experience with other electric transmission 

and distribution companies that have either already been granted permission or are in the process 

of obtaining permission to make the earlier described tax accounting change:  

                                                 
41

 There are actually two components to the tax accounting change.  First, the current deduction 

for the repair allowance is increased on a going forward basis in the year that the change is implemented 

and subsequent years.  Second, a ―catch-up‖ deduction is also allowed for the cumulative effect of 

expenditures that had been capitalized in prior years but would be currently deductible under the new 

accounting method. This ―catch up‖ deduction is also referred to as a Section 481(a) adjustment, based on 

the Internal Revenue Code section that authorizes such catch-up adjustments for accounting changes. 

AG/CUB Exhibit 2.0 at 30. 
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Boston Gas/Essex Gas/Colonial Gas (doing business as National Grid in 

Massachusetts), Narragansett Electric Company (doing business as National Grid 

in Rhode Island), Potomac Electric Power Company, Baltimore Gas and Electric 

Company, and Columbia Gas of Pennsylvania.  Each of these companies is 

already realizing the benefits of the increased income tax deductions for the repair 

allowances.  

 

AG/CUB Exhibit 2.0 at 30.  

 

Mr. Effron went on to describe the immediate tax benefits certain companies received from 

making the repair allowance deduction: 

 

 National Grid Holdings - recorded a one-time tax expense of $2.3 billion for 

repair and maintenance costs in its fiscal year 2009 federal income tax return as a 

result of the expansion in the allowable deduction for repairs.
42

 

 Narragansett Electric Company – estimated that 40% of its annual capital 

additions going forward qualify as current income tax deductions for repair 

allowances 

 Potomac Electric Power - recorded an adjustment to its Maryland jurisdictional 

accumulated deferred income tax balance of $37 million 

 Baltimore Gas and Electric Company - estimated that 30% of its annual capital 

additions going forward would qualify as current income tax deductions for repair 

allowances. 

 Columbus Gas of Pennsylvania - claimed a Section 481(a) deduction of $142 

million in late 2008, resulting in a claimed refund of $49.7 million for federal 

income taxes paid in prior years. 

 

AG/CUB Exhibit 2.0 at 31-32. 

 

Illustrative Example of Effect the Increased Deduction for Repair Allowance 

Would be on ComEd Revenue Requirement- 

 

   As described by AG/CUB witness David Effron, ComEd provided an analysis prepared 

by PricewaterhouseCoopers (―PWC‖) in 2008, which calculated what the deduction would have 

been at that time.   PWC appears to have come up with an estimated deduction of $342,663,000, 

                                                 
42

 The resulting net cash tax benefit to Boston Gas was $74 million. See D.P.U. 10-55, before the 

Massachusetts Department of Public Utilities, Boston Gas/Essex Gas/colonial Gas – United States parent, 

National Grid Holdings, Inc. 
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comprising both the Section 481(a) catch-up adjustment plus the 2008 deduction. AG/CUB 

Exhibit 2.0. 

  An income tax deduction of $342,663,000 would result in additional accumulated 

deferred income taxes of $136,191,000.  At the Company‘s requested rate of return, this increase 

to the balance of ADIT would reduce its revenue requirement by approximately $17.4 million. 

 AG Recommendation- 

The Commission should ensure that the benefits of the expanded repair allowance 

deductions are preserved for ratepayers.  The Company‘s determination of its revenue 

requirement in the present case does not reflect the impact of the increased income tax deduction 

for repair allowances.  Absent any mechanism to preserve the benefits of the increased tax 

deductions for ratepayers,  shareholder would reap a windfall  benefit in the form of immediate, 

substantial income tax savings if the Company decides to make the tax accounting change after 

the completion of the present rate case.
43

  The windfall would result from the Section 481(a) 

adjustment plus the going forward deductions until the time of the Company‘s next rate case. 

  Therefore, if ComEd implements this change before the record in this case closes, then its 

rate base should be adjusted to reflect the additional ADIT related to the incremental deduction.
44

  

Otherwise, the Commission should require that the Company to 1) maintain the effect of any 

                                                 
43

 Company witness Kathryn Houtsma believes that, ―rather than resulting in a ‗windfall‘ 

to shareholders, the tax benefits will serve to reduce the non-recovery of this new investment 

until ComEd‘s next rate case. ComEd Ex. 29.0 at 40.  AG/CUB witness David Effron, however, 

states,‖ When considered together with growth in the depreciation reserve and other ongoing 

growth in the balance of ADIT, the tax benefits of the repair allowance, including the Section 

481(a) catch-up adjustment, could well be more than adequate to offset ongoing additions to 

plant in service between rate cases. AG/CUB Exhibit 8.0 at 20.  

44
 AG/CUB witness Effron indicates the IRS could issue further guidance on 

implementing the change in accounting for repairs later this year. AG/CUB Exhibit 2.0 at 33. 
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Section 481(a) adjustment related to the new repair allowance in a reserve account; and 2) keep a 

record of any increase to the ongoing repair allowance deduction from the effective date of the 

accounting change.  The cumulative revenue requirement effect of the change in accounting for 

repair allowances, with appropriate carrying charges, should then be credited to customers at the 

time of the Company‘s next rate case.  

7. Depreciation of Intangible Plant 

 

The Company has adjusted amortization expense for its post-test year additions to 

intangible plant.  However there is no adjustment to recognize any reductions to amortization 

expense due to retirements of intangible plant or intangible plant becoming fully amortized after 

the end of the test year.  This is clearly inconsistent.  If the amortization expense is adjusted to 

recognize additions to intangible plant after the end of the test year, then there must also be a 

matching adjustment to recognize reductions to amortization taking place after the end of the test 

year.  Because of the relatively short amortization life of intangible plant, five years, the offsetting 

reduction can be significant.  For example, in 2009, ComEd added $49,249,000 of intangible plant, 

but the amortization of intangible plant increased by only $598,000.  AG/CUB Exhibit 2.0 at 27.  

 AG/CUB witness David Effron, in his rebuttal testimony, reflected amortization expense 

on post-test year additions to intangible plant through March 31, 2011 in pro forma amortization 

expense.
45

 As Mr. Effron further stated: 

To be consistent, there should also be a matching adjustment to recognize 

reductions to amortization from intangible plant becoming fully amortized by that 

time.  Elimination of the amortization of 2002 intangible plant reduces pro forma 

amortization expense by $4,721,000, and elimination of the amortization of 2005 

                                                 
45

 The Company provided specific information on the amortization of intangible plant by 

vintage. Company Response to AG Data Request 13.16. Furthermore, the net balance of 

intangible plant by vintages will be completely amortized by March 31, 2011.  Id.; Company 

Response to AG Data Request 6.32. 
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intangible plant reduces pro forma amortization expense by $908,000.  The total 

reduction to amortization expense is $5,629,000.  On a jurisdictional basis, this 

reduces pro forma amortization expense by $4,987,000 (Schedule DJE-2.3c). [AG-

CUB Ex. 8.1].  If it is appropriate to recognize amortization on additions to post-

test year intangible plant, then it is also appropriate to recognize these reductions to 

amortization expense, which will take place before the rates in this case [10-0467] 

go into effect.  

 

AG/CUB Exhibit 8.0 at 19. 

 

Therefore, the AG recommends that the amortization of intangible plant that 

becomes fully amortized subsequent to the test year be eliminated from the pro forma 

depreciation and amortization expense. 

8. Late Repayment Charge Reclassification 

 

9. Illinois Electricity Distribution Taxes 

 

 One of the taxes other than income taxes that must be paid by ComEd is the Illinois 

Electric Distribution Tax (―IEDT‖).  At ComEd Schedule C-2.17, the Company has proposed a 

ratemaking adjustment to increase the recorded amount of this tax by $7.0 million so as to reflect 

weather normalized sales volumes subject to the tax and to also recognize a six-year average of 

the annual IEDT ―credits‖ that have been received historically from the Illinois Department of 

Revenue (―IDOR‖) for this tax.  The Public Utilities Revenue Act (35 ILCS620/) capped, on a 

statewide basis, the total Electricity Distribution and Invested Capital Taxes received by IDOR 

and periodically ComEd receives credit memos indicating its share of amounts to be refunded 

under such caps.  After adjustment, the Company is proposing a total test year IEDT in the 

amount of $108.8 million, which is excessive given more recently available information.  

AG/CUB Ex. 1.0 at 51. 

 AG/CUB Schedule C-19, shows AG/CUB witness Brosch‘s updated calculation of the 

IEDT based upon ComEd‘s actual IEDT taxes paid in the 2009 test year, reduced by the 
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Company‘s most recent estimate of the IEDT credit that is expected to be received for tax year 

2009.  The source of the 2009 Estimated IEDT credit Mr. Brosch proposed at line 2 of Schedule 

C-19 is based upon ComEd‘s analysis of historical taxes paid by each Illinois electric utility, the 

statutory cap limiting total tax receipts from all utilities and changes in CPI that influence the 

revenue cap, as set forth in the Company‘s response to Data Request AG 9.02, Attachment 2.  A 

copy of this response is included as AG/CUB Exhibit No. MLB-1.8. 

 ComEd witness Fruehe disputes Mr. Brosch‘s calculation of the Illinois Electric 

Distribution Taxes at pages 11-12 of his Rebuttal, stating, ―In his example, Mr. Brosch assumes 

that ComEd pays IEDT amounts in a given year and receives its corresponding IEDT credit in 

the same year.  This is simply not the case.‖
46

   

 In response, Mr. Brosch testified that the Company‘s estimation of a weather normalized 

IEDT produces a large upward adjustment amount that fails to account for the fact that total 

receipts under this tax are capped on a statewide basis pursuant to the Public Utilities Revenue 

Act (35 ILSCS 620/).  The adjustment proposed at AG/CUB Schedule C-19 is based upon the 

Company‘s own analysis of how the IEDT tax upon each Illinois utility will interact with the 

statutory revenue cap to produce refunds to each utility.
47

 

 If the Company‘s proposed weather normalization of sales is used as the basis to 

calculate a much larger tax than ComEd actually paid in 2009, as suggested by Mr. Fruehe, the  

Commission should adopt Mr. Brosch‘s calculation of the net IEDT tax, rather than the 

Company‘s calculation.  ComEd‘s calculation at Schedule C-2.17 employs weather 

                                                 
46

  ComEd Ex. 30.0, line 242. 

47
  A copy of ComEd‘s response to data request AG 9.02 is included at AG/CUB 

Exhibit 1.8. 
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normalization to estimate the gross tax, but a six-year average of historical IEDT credits to 

estimate the offsetting tax credit under the statutory revenue cap.  No analysis was conducted by 

ComEd to determine which of the six historical years that were averaged had abnormally mild or 

severe weather and correspondingly large or small taxes subject to the revenue cap.  The 

adjustment proposed by AG/CUB is the only approach that explicitly accounts for the statutory 

revenue cap in a way that properly synchronizes statewide taxable revenues, gross taxes and 

credits. 

 The AG/CUB adjustment is reflected in Schedule C-19 of AG/CUB Exhibit 7.1.   

 

 

10. Depreciation and Amortization Expenses (Derivative and Direct) 

11. Regulatory Asset Relating To Tax Liability for Medicare Part D 

(Uncontested between Company and Staff) 

 

The Company is proposing to recover the effect of a change in the tax treatment of federal 

subsidies paid to sponsors of retiree health plans. Sponsors of retiree health plans receive federal 

subsidies for prescription drug benefits included in those plans.  Those subsidies have not been 

subject to income taxes.  However, as a result of the 2010 health care reform legislation, those 

subsidies will be subject to income taxes after 2012.  ComEd accrues the liability for future 

retiree health care costs and also accrues the income tax effect of the accrued expense.  Because 

the accrued liability is a credit balance, the offsetting income tax effect is a debit balance, in 

other words, a deferred tax asset. AGCUB Exhibit 2.0 at 25. 

Prior to the 2010 health reform legislation, in its calculation of the deferred tax asset, the 

Company had assumed that the tax-free nature of the subsidy would continue in the future.  As a 

result of that legislation, the deferred tax asset had to be written down to recognize that the 

subsidy would be subject to income taxes after 2012.  The Company now seeks authority to 
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establish a regulatory asset for the write-down, to amortize the regulatory asset over three years, 

and to include the annual amortization in its revenue requirement. Id. 

 

The lost tax benefits on which the deferral is based would have been realized over many 

years.  For example, the accrued subsidy as of December 2009 was $36.6 million, but the actual 

subsidies to be received in the years 2010 – 2012 are estimated to average about $3.4 million 

annually, implying the accrued subsidy as of the end of 2009 would be realized over approximately 

eleven years.   Id. at 26. 

Company witness Kathryn Houtsma, opposes a ten year amortization period that was 

recommended by the AG and states, ―ComEd would not have collected from customers the full 

amount of tax due by the time it needs to be paid.‖ ComEd Ex. 29.0 at 30. Instead, Ms. Houtsma 

recommends a three year amortization period. ComEd Ex. 29.0; ComEd Ex. 55.0 at 25. Yet, as 

AG/CUB witness David Effron describes in his rebuttal testimony, the Company was unable to 

support such a three year time period, or specify the time by which the full amount of the tax due 

needs to be paid, other than to say that it will not be due before January 1, 2013, and that ―The 

exact timing of when the tax is due is dependent on when the federal government remits the cash 

subsidies to ComEd.‖  AG/CUB Exhibit 8.0. As Ms. Houtsma does not appear to know specifically 

when the tax due will need to be paid, it is unclear how she knows that the necessary amounts will 

not have been collected from customers by that time.  In contrast, AG/CUB witness David Effron‘s 

proposed ten-year amortization period appears reasonable and is intended to be consistent with 

―when the federal government remits the cash subsidies to ComEd.‖ 

The AG recommends that the deferral be amortized over a period of at least ten years, 

resulting in annual amortization expense of $931,000.  This is $2,173,000 less than the annual 

amortization expense of $3,104,000 calculated by the Company.  Id. Thus, the pro forma 
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amortization expense should be reduced by $2,173,000 (Schedule DJE-2.2e). AG/CUB Exhibit 2.1 

at 14. 

 

12. Taxes Other than Income Taxes (Derivative Adjustments) 

13. Income Taxes (Derivative Adjustments) 

14. Photovoltaic Pilot Costs 

15. Customer Deposits – Interest Expense Component 

 

AG/CUB Exhibit 7.1, Schedule C-16 contains the adjustment to recognize as a test year 

expense, the interest paid on customer deposits, using the Commission approved interest rate of 

0.5 percent
48

, as recommended by AG/CUB witness Michael Brosch.  AG/CUB Ex. 7.1, 

Schedule C-16.  The Customer Deposits balance used in the computation is based upon the 

adjustments described herein which includes 100 percent of the December 2009 balance as 

jurisdictional, with the associated interest expense moved above the line.  AG/CUB Ex. 7.1  It, 

too, should be adopted. 

 

D. Operating Expenses (Total) 

VI. RATE OF RETURN 

A. Overview 

B. Capital Structure  

C. Cost of Short-Term Debt 

D. Cost of Long-Term Debt (Potentially Uncontested) 

E. Cost of Common Equity 

F. Adjustments to Rate of Return 

 

Company Position 

ComEd witness Dr. Susan Tierney  states that the purpose of her testimony in this case is 

to support ―a proposed adjustment to ComEd‘s return on equity in support of its efforts to 

                                                 
48

  ICC Order dated December 16
th

, 2009 in Docket No. 09-0607. 
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promote the adoption of energy efficiency measures by its customers.‖ ComEd Ex. 13.0 at 1.  

The specific adjustment Dr. Tierney  is supporting is  ―a 40 basis-point upward adjustment 

[―adder‖ or ―adjustment‖] to the allowed return on equity‖ Id. at 3.   

Dr. Tierney goes on to state that such an adjustment to the Company‘s return would: 

address the adverse financial implications that will arise from successful 

implementation of programs required under the Act and other demand-side 

initiatives. 

 

Additionally, Dr. Tierney‘s surrebuttal testimony explains that, ―the proposal [adder] 

mitigates that tension, to the benefit of both customers and shareholders, and such a 

mutually beneficial outcome can only help strengthen ComEd‘s (and the Commission‘s) 

standing in the eyes of the investment community.‖ ComEd Ex. 64.0 at 10-11.  

 

  While Tierney claims that the adder will incent ComEd  to promote energy efficiency, her 

support for the 40 basis point adder manifested itself in one particularly extraordinary argument:  

she described a situation in which ComEd would be ―better off‖ by not meeting its statutory goals 

under Section 8-103 of the Act. In describing this circumstance Dr. Tierney states: 

ComEd would likely be better off if it were to simply, consistent with the letter of 

the law, pay a penalty for failing to accomplish the KWh and KW reduction targets 

and thus avoid having its shareholders absorb the lost revenues and increased risk in 

the future. Under the law, the penalty for non-performance is a known and 

predictable amount of money, and is small relative to the revenues that a company 

would stand to lose from aggressive compliance to achieve the targeted program 

expenditures and energy efficiency reductions.  

 

ComEd Ex. 13.0 at 20.  This scenario, in which the company contemplates making a cynical cost-

benefit analysis as it considers the costs of non-compliance, does succeed in shedding significant 

light on the company‘s real motives.  Tierney‘s candor reveals a  potential  ―perfect storm‖ of bad 

regulatory policy should the Commission approve this proposal.  ICC Staff witness Dr. David 
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Brightwell described the potentially disastrous impact of the adder on ComEd‘s future compliance 

with the energy efficiency statute: 

…the 40 basis point adder would be awarded to the Company regardless of 

whether the Company actually complies with the energy efficiency law, and the 

adder provides no additional incentive to comply with the energy efficiency law. 

In fact, if the Company received this adder and subsequently decided not to 

comply with the energy efficiency law, it would be about $30.1 million better off 

than if it failed to comply with no adder. [Footnote omitted] Approving  this adder 

leaves the Commission at risk of having to explain to the General Assembly why 

it rewarded ComEd a $30.1 million annual windfall for failing to comply with 

state law. 

 

 ICC Staff Exhibit 23.0 at 8-9. 

 

It is important to note that ComEd witness Tierney admits she did not develop nor was she 

responsible for determining the size of the adder. Indeed, in response to cross examination at the 

evidentiary hearing in this case, Ms.Tierney agreed that she ―didn‘t [actually] determine [herself] 

whether 40 basis points was the basis points – was the correct amount of basis points to add.‖ Tr. 

at 1822. 

Instead, ComEd determined what the adder amount needed to be and Dr. Tierney supported 

the  adder in her testimony. For example, Dr. Tierney stated, ―I have been asked by 

Commonwealth Edison Company (―ComEd‖) to testify on a proposed adjustment to ComEd‘s 

return on equity in support of its efforts to promote the adoption of energy efficiency measures by 

its customers.‖ ComEd Ex. 13.0 at 1.  

Dr. Tierney referred to certain risks the Company faces such as  ―increased prudency risk‖ 

and perceived ―financial community risk.‖
49

 ComEd Ex. 13.0 at 3 and 21-22; ComEd Ex. 13.7.  In 

                                                 
49

 Section 8-103 allows ComEd to recover reasonable and prudently incurred expenses 

associated with the operation of its energy efficiency programs. These costs are currently 

recovered through the Energy Efficiency and Demand Response Adjustment Rider (Rider 

EDA‖) Rider EDA is a cost-tracker, in which rates are initially set based on forecasted program 
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cross examination, however, Dr. Tierney was asked if she ―was aware of any disallowances under 

energy efficiency for ComEd‖ and she stated she was ―not aware of any disallowances to date.‖  

Tr. at 1827. When Dr. Tierney was asked to ―identify any utility that has been downgraded or put 

on watch as a result of state energy efficiency goals or targets,‖ she responded that she was not 

aware of any such downgrades.  

Commenting on the need to provide incentives for utility companies to promote energy 

efficiency programs, Dr. Tierney noted that ―[o]vercoming utility resistance and supporting 

positive utility participation is a critical factor in the success of these programs.‖ ComEd Ex. 

13.0 at 8.  Later Dr. Tierney argued the adder would ―create positive support for energy 

efficiency‖ Id. at 21. The People assume Dr. Tierney meant positive support from the company -

not from utility customers or a third party- for their own energy efficiency programs.  But the 

Commission should not approve incentives to reward utilities for mere compliance with the law, 

especially for proposals that carry the potential to actually reward non-compliance.  Section 8-

103 of the Public Utilities Act requires  subject utilities to ,achieve certain energy efficiency  and 

demand response targets according to a prescribed timetable. Section 8-103(a) states: 

It is the policy of the State that electric utilities are required to use cost-

effective energy efficiency and demand-response measures to reduce delivery 

load. Requiring investment in cost effective energy efficiency and demand-

response measures will reduce direct and indirect costs to consumers… 

 

220 ILCS 5/8-103 (emphasis added). 

 

Section 8-103 also addresses utility cost recovery and states, ―It serves the public interest 

to allow electric utilities to recover costs for reasonably and prudently incurred expenses 

for energy efficiency and demand-response measures.‖ Id.  In addition, Section 8-103(e)  

                                                                                                                                                             

spending and adjusted in subsequent years depending on whether actual allowed costs are greater 

or lesser than forecasted costs. ComEd Ex. 13.0 at 15. 
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specifically provides that the utility implementing efficiency programs shall recover shall 

be permitted to recover only the costs of those measures through an automatic adjustment 

clause tariff filed with and approved by the Commission. 220 ILCS 5/8-103(e).  Nowhere 

in the energy efficiency and demand response provisions of the Act, however, is there 

any reference to  Commission authority to approve a utility adder or similar incentive.  

Dr. Tierney refers to lost sales
50

 and revenue associated with the American 

Recovery and Reinvestment Act (―ARRA‖)  and ComEd‘s energy efficiency programs.
51

 

ComEd Ex. 13.0 at 3-4, 8, 11-12 and 17; ComEd Ex. 13.8 and 13.9.  What Ms. Tierney 

fails to mention in her testimony, however, is that ComEd‘s overall electric sales have been 

increasing. For example, regarding company electricity load growth Dr. Tierney stated, ―It 

is my recollection that there is anticipated growth in overall kilowatt hour sales in spite of 

the energy use per customer going down.‖ Tr. at 1825.   

 

Dr. Tierney talks about positive incentives that are necessary for ComEd to promote 

energy efficiency. In her direct testimony she quotes from a Department of Energy (―DOE‖) 

study that discuses utility incentives and adds, ―States need to make sure that rate changes are 

                                                 
50

 Dr. Tierney‘s rebuttal testimony describes her responses to IIEC witness. Gorman and 

CUB witness Thomas, in which she admits that the Company could have mitigated lost sales risk 

if it had chosen a future test year. She states, ―a future test year could address the anticipated lost 

sales (and in turn lost revenues) in the first year that rates go into effect. ComEd Ex. 39.0 at 5. 

51
 Dr. Tierney also discusses about other impacts to ComEd‘s customer load such as 

PJM‘s demand response programs and states, ―…PJM DR [demand response] programs are 

above and beyond the expenditures, energy savings, and demand-side uncertainties created by 

the energy efficiency programs implemented by ComEd pursuant to Section 8-103.‖ ComEd Ex. 

13.0 at 14. Dr. Tierney, however, fails to mention that ComEd‘s demand response measure, 

ComEd's Smart Ideas® Central Air Conditioning Cycling is also counted by the Commission as 

a demand response program (See 10-0570 ComEd Approval of the Energy Efficiency and 

Demand Response Plan Pursuant to Section 8-103(f) of the Public Utilities Act).    
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accompanied by a real increase in utility commitments to energy efficiency programs to benefit 

their customers.‖ ComEd Ex. 13.0 at 9, footnote 8. The Company‘s recommended adder, 

however, does not provide any incentive for the Company to further promote energy efficiency 

and certainly does nothing to benefit the customer. In fact, Staff witness Dr. David Brightwell 

argues that the proposed adder is not necessary to induce customers to adopt energy efficiency or 

to assist suppliers in deploying energy efficiency services and states:  

It sends the wrong incentives to ComEd‘s management, it does not affect the 

behavior of vendors or program implementers and it charges customers more for 

distribution service after requiring them to pay for energy efficiency programs. 

 

ICC Staff Exhibit. 23.0 at 6-7. Even Dr. Tierney opines ―[that she] did not assert that the adder 

makes it more likely that customers or providers will do anything different to deepen their 

adoption/deployment of energy efficiency…‖ ComEd Ex. 64.0 at 4-5.  

Instead, it is the energy efficiency statute under Section 8-103 of the Act that sets out 

meaningful incentives or disincentives to provide an ―increase in utility commitments to energy 

efficiency programs to benefit their [utility] customers.‖ For example, if the Company fails to 

meet certain energy efficiency goals pursuant to the statute, it is assessed monetary penalties and 

over time risks relinquishing control of its energy efficiency programs to the Illinois Power 

Agency (―IPA‖).
52

 Given the requirements and enforcement provisions contained in the law, it is 

unclear how a Company-calculated adder in this case would translate into a customer benefit or 

                                                 
52

 As described under the energy efficiency statute in the Act, if ComEd fails to achieve 

energy efficiency targets in either the second or third years of initial program implementation, it 

must pay up to $665,000 in each year to the Low-Income Home Energy Assistance Program. 

Further, if ComEd fails to achieve targets after the third year, then responsibility for 

implementing the energy efficiency and demand response programs would transfer to the Illinois 

Power Agency. 220 ILCS 5/8-103(i). 
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induce ComEd into taking additional steps to promote what is already a  statutorily-required 

energy efficiency mandate.  

Dr. Tierney has simply not  described how any benefits will flow to ComEd customers 

through the Company-proposed adder.  Nor has ComEd acknowledged, either through 

quantitative or qualitative analysis, the very real economic value  and corporate benefits the 

Company receives from implementing the energy efficiency programs and the effect such 

benefits may have had on the Company determined 40 basis-point adder calculation. Benefits of 

energy efficiency programs that  are likely to accrue to the Company include, but are not limited 

to goodwill, sales and marketing, and ComEd branding.
53

   

Dr. Tierney support for the Company‘s adder includes the assertion  that if it is approved, 

―the chances are increased that ComEd will not have to file a new rate case as soon as it 

otherwise would.‖   ComEd Ex. 13.0 at 27. Dr. Tierney, however, does not elaborate on that 

statement.  Hence, when she was asked if she could provide any description of how approval of 

the adder might impact the frequency with which ComEd might file rate cases in the future, she 

answered, ―I could not.‖  Tr. at 1828.   

 Lastly, the evaluation to determine the appropriate rate of return in this case is a detailed 

process and assesses risk as a whole. Experts testifying on behalf of  the Company, Staff, and 

                                                 
53

 Branding is defined as the ―entire process involved in creating a unique name and image for a product 

(good or service) in the consumers' mind, through advertising campaigns with a consistent theme. 

Branding aims to establish a significant and differentiated presence in the market that attracts and retains 

loyal customers.‖  businessdictionary.com  Additionally, ComEd witness Jennifer Montague describes 

her responsibilities as ―developing and executing strategies for marketing customer energy management 

programs, products and services. The majority of this work focuses on communicating with customers 

about the Smart Ideas [a registered trademark symbol, designated by ®] portfolio of energy efficiency 

programs managed by ComEd.‖ ComEd Ex. 17.0 at 4.  Ms. Montague also describes her sales, marketing 

and branding experience in her direct testimony. Id. at 4.   

 

http://www.businessdictionary.com/definition/process.html
http://www.businessdictionary.com/definition/image.html
http://www.businessdictionary.com/definition/product.html
http://www.businessdictionary.com/definition/good.html
http://www.businessdictionary.com/definition/final-good-service.html
http://www.businessdictionary.com/definition/consumer.html
http://www.businessdictionary.com/definition/advertising-campaign.html
http://www.businessdictionary.com/definition/consistent.html
http://www.businessdictionary.com/definition/aim.html
http://www.businessdictionary.com/definition/establish.html
http://www.businessdictionary.com/definition/market.html
http://www.investorwords.com/8876/attract.html
http://www.investorwords.com/10915/retain.html
http://www.businessdictionary.com/definition/customer.html
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intervenors each developed  acceptable ranges for the Company‘s rate of return, based on DCF and 

CAPM models.  ComEd has not  made a case for this adder. The Company‘s proposal for an adder 

is bad public policy, provides significant risk to ratepayers, does not provide any incentive for the 

Company to further promote energy efficiency, and provides no benefits to ComEd‘s customers.   

It should be rejected by the Commission. 

 

 

G. Overall Cost of Capital (Derivative) 

VII. COST OF SERVICE AND ALLOCATION ISSUES 

A. Overview 

B. Potentially Uncontested Issues 

C. Potentially Contested Issues 

1. Embedded Cost of Service Study Issues 

a. Class Definitions 

(i) Residential Classes 

(ii) Non-residential Classes 

b. Primary/Secondary Split 

(i) Appropriate Methodology/Compliance with Docket No. 

08-0532 

(a) Functional Identification of Costs 

(b) Direct Observation of ComEd Facilities 

(c) Sampling 

(d) Review of Other Utilities’ Treatment of 

Primary/Secondary Issues 

(ii) Other Primary/Secondary Split issues 

(a) 4kV facilities allocation 

c. Investigation of Assets Used To Serve Extra Large Load 

Customer Class 

d. NCP vs CP 

e. Allocation of Primary Lines and Substations 

f. Functionalization of General and Intangible Plant 

g. Street Lighting 

h. Allocation of Illinois Electricity Distribution Tax 

i. Indirect Uncollectible Costs and Uncollectible Costs 

j. Customer Care Cost Allocation 

k. Other Docket 08-0532 Compliance Issues  

l. Other Issues 

D. Rate Moderation 

VIII. RATE DESIGN 
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A. Overview 

B. Potentially Uncontested Issues 

1. High Voltage Rate Design Simplification 

2. Rate MSPS (Staff- need to verify in Rebuttal) 

3. General Terms and Conditions 

a. New Customer with load that includes motors equal or greater 

than five horse power (Staff- need to verify in Rebuttal) 

4. Miscellaneous Charges and Fees (Staff) 

5. Meter Lease Charges 

6. Residential Real Time Pricing Program Costs (Staff- need to verify in 

Rebuttal) 

7. Standard Meter Allowances 

C. Potentially Contested Issues 

1. SFV and Consolidation of Classes (ComEd Proposal) 

 

 As part of its overall agenda to shift shareholder risk to ratepayers, the Company 

proposes a dramatic change to the recovery of its costs from residential ratepayers that more than 

doubles the monthly customer charge paid by residential single-family (―SF‖) and multi-family 

(―MF‖) classes, thereby penalizing low users of electricity.  Specifically, ComEd is proposing a 

Straight Fixed Variable (―SFV‖) rate design that increases the SF customer charge by an 

astounding 145% to $18.73 per month
54

 (compared to the current level of $7.64 per month) and 

increases the MF customer charge by approximately 40% to $9.29 per month (from $6.65 per 

month presently).  In addition to these dramatic price changes, ComEd proposes to increase the 

current $2.24 meter charge to $3.20 per month for all residential customers.  The Company also 

proposes separate distribution charges for SF and MF customers, both of which are lower than 

the currently effective distribution charges for heating and non-heating customers:  1.786¢ per 

KWH for SF customers and 1.926¢ per KWH for MF customers, as compared with the current 

                                                 
54

 This figure represents the Company‘s latest Surrebuttal proposal.  ComEd Ex. 73.1. 
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distribution charges of 2.407¢ for SF No Heat, 2.023¢ for SF Heat, 2.407¢ for MF No Heat and 

2.023¢ for MF Heat customers.
55

 

 

 ComEd‘s residential rate design proposal would also eliminate any rate distinction based 

on space heating.  Thus, ComEd proposes to collapse the four residential subclasses into two: 

single-family (―SF‖) and multi-family (―MF‖).  (A discussion of this proposal is supposed to 

follow, according to the Brief Outline, in Section C.3. infra.  However, because the inequities of 

the SFV and consolidation of rate class proposals are inextricably linked, this proposal is 

addressed herein.)  

 As noted by AG witness Colton, the Company‘s proposed rate design is rooted in the 

desire to insulate Company investors from risk.  AG Ex. 5.0 at 7.  Company witness Susan 

Tierney argues that ―even if the Commission were to adopt ComEd‘s rate design proposal in this 

case. . ., in the near term this rate design would go only part of the way towards addressing the 

inevitable shortfalls and inadequate compensation for increased risk that ComEd will experience 

starting as soon as the new rates go into effect in 2011.‖ ComEd Exhibit 13.0 at 27–28.  

Company witness Ross Hemphill confirms that the Company‘s proposed straight fixed-variable 

(SFV) rate design is structured as an option to ―decoupling‖ so that the Company will be 

protected from a ―negative growth per customer‖ in usage. ComEd Exhibit 14.0 at 20 – 21.  

Among the risks that ratepayers face under the Company‘s proposed rate design is that any 

                                                 
55

 ComEd Ex. 21.1 shows the distribution charge in two components, a Distribution 

Facilities Charge (―DFC‖) and an Illinois Electricity Distribution Tax Charge (―IEDT‖).  The 

IEDT is the same for all residential consumption, 0.126¢ per KWH.  For ease of presentation, 

and to make it easier to compare present and proposed rates, AG/CUB witness Scott J. Rubin 

added the IEDT to the DFC to develop a single proposed distribution charge for each residential 

class.  AG/CUB Ex. 6.0 at 6. 



106 

increase granted to the Company by the Commission is unavoidable, given the significantly 

inflated customer charges. 

 As discussed below, the Commission should reject this dramatic shift in cost recovery 

from the residential SF and MF rate classes that 1) is not supported by the Company‘s own cost 

study; 2) would result in unjust rates for low users as well as ComEd heating customers; and 3) 

would send the wrong price signal to consumers attempting to limit their usage of electricity.  As 

discussed in the direct and rebuttal testimony of AG/CUB witness Scott J. Rubin, the evidence 

shows that ComEd‘s proposed rate design fails to meet any reasonable criteria for promoting 

efficiency or overall social welfare.  Instead, it simply transfers social welfare from one group of 

residential customers to another, imposing extremely high rate increases on the lowest-use 

customers, while decreasing rates for ComEd‘s largest residential energy users.  In addition, 

ComEd‘s proposal would require customers who use electricity for space heating to pay millions 

of dollars more than the cost of serving them, while subsidizing usage by non-heating customers.  

The SFV proposal also fails any reasonable test of fairness, in that ComEd would more than 

double the bills of some customers while decreasing the bills of others – all without regard to the 

cost of serving those customers. Moreover, ComEd‘s proposal would create residential rates that 

conflict with and fail to reflect the Company‘s own cost of service study.  Finally, ComEd‘s SFV 

proposal also is inconsistent with State policies that promote energy efficiency and least cost 

rates given its re-allocation of cost recovery to low users while providing decreases to the highest 

residential energy users.  For the reasons discussed more fully below, ComEd‘s proposal should 

be rejected by the Commission. 

a Evaluating ComEd‘s Cost of Service Study (―COSS‖) 



107 

ComEd initially filed a COSS that did not incorporate the findings and conclusions of the 

Commission in ComEd‘s rate design case, Docket No. 08-0532.  ComEd Ex. 15.1.  The 

Company subsequently made a supplemental filing that included a revised COSS to incorporate 

the rate design case‘s findings and conclusions.  ComEd Ex. 22.1. 

 Both of those studies were filed using ComEd‘s proposed revenue requirement and its 

proposal to reduce the number of residential subclasses to two.  In discovery, ComEd provided 

two additional COSS that retain the existing four residential subclasses.  ComEd‘s response to 

AG 4.02 Attachment 1 contains a four-subclass COSS equivalent to ComEd Ex. 15.1.  The 

Company‘s response to AG 4.02 Attachment 2 contains a four-subclass COSS equivalent to 

ComEd Ex. 22.1.  Mr. Rubin‘s 6.01 (AG/CUB Ex. 6.01) is a copy of Schedules 2a and 2b from 

ComEd‘s four-subclass study, as provided in AG 4.02 Attachment 2.  AG/CUB Ex. 6.01 

represents the Company‘s COSS if the four existing residential subclasses are retained.  ComEd 

witness Alan Heintz confirmed during cross that this exhibit (1) was prepared by ComEd and (2) 

represents an accurate representation of ComEd‘s cost assuming the retention of the four 

residential customer classes.  Tr. at  690-691. 

The methodology used by the Company and contained within AG/CUB Ex. 6.01 treats 

each residential subclass as a wholly separate customer class.  For most purposes, this does not 

affect cost allocation, but it does affect the calculation of the class non-coincident peak demands 

(―NCP‖).  The class NCP measures the highest peak demand of a class without regard to when it 

occurs.  AG/CUB witness Rubin testified that it is called ―non-coincident‖ because it does not 

necessarily coincide with (that is, occur at the same time as) any other class‘s peak demand.  The 

NCP is used in the COSS to allocate the costs of certain types of distribution facilities, such as 

secondary voltage substations and transformers. Rather than calculating the NCP for the 
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residential class as a whole, and then allocating that peak among the subclasses, ComEd 

calculates a separate NCP for each subclass.  This is significant because the residential class as a 

whole is strongly summer-peaking, but the heating customers peak in the winter.  AG/CUB Ex. 

6.0 at 8.    

 Mr. Rubin explained that the significance of this effect can be seen in the NCP allocation 

to multi-family customers.  The multi-family subclass as a whole has a NCP of 1,929,290 KW.  

ComEd Ex. 22.1, Sch. 2b, line 19.  Most MF customers are non-heating; 1,015,017 customers 

(AG/CUB Ex. 6.01, Sch. 2b, line 50), or 87% of all MF customers do not use electricity for 

space heating.  The four-subclass study shows that MF No Heat customers have a NCP of 

1,649,910 KW (AG/CUB Ex. 6.01, Sch. 2b, line 19).  Id. at 9. 

 One would think that the remaining MF customers (the 154,788 heating customers) 

would account for the missing 280,000 KW of NCP demand.  But in fact, because heating 

customers use much more electricity (on average) and peak at a different time of year than non-

heating customers, the MF heating customer NCP is far greater: 839,327 KW.  Id.  Thus, when 

ComEd breaks the residential class into four subclasses instead of two, the effect is to increase 

residential customers‘ share of costs related to NCP demands.  Most of that increase comes 

because of MF heating customers – increasing total MF demand from 1,929,290 KW to 

2,489,237 KW, or an increase of almost 30%.  Id. 

 The effect of this quirk in the Company‘s four-subclass COSS is to increase costs 

allocated to the residential class by approximately $4.2 million.  This actually consists of an 

increase to MF customers of $8.4 million, a decrease to SF customers of $4.2 million, and a 

decrease to non-residential customers of $4.2 million.  Mr. Rubin compared the results of the 

two-subclass and four-subclass studies on AG/CUB Ex. 6.02.  The result, Mr. Rubin testified, 
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makes little sense because the fact remains that whether to have two or four residential 

subclasses is solely a matter of intra-class rate design.  Logically, it should not have any impact 

on the costs that are allocated to residential customers as a whole or to any non-residential 

customers.  Id. at 10. 

In light of this unjust, additional allocation of costs to the residential class, the 

Commission should retain ComEd‘s existing four residential subclasses.  In order to understand 

the costs to serve each of those subclasses, Mr. Rubin took the residential costs from ComEd‘s 

two-subclass study and reallocated them among the four residential subclasses.  This has no 

effect whatsoever on any non-residential classes.  All non-residential classes would have the 

same costs allocated to them in ComEd Ex. 22.1.  I show the results of my calculations on 

AG/CUB Ex. 6.03.  Mr. Rubin also recommended that in future cases the Commission direct 

ComEd to allocate costs first to the residential class as a whole, then reallocate those residential 

costs among the residential subclasses.  This would avoid the anomaly that exists in this case 

where what should be a matter solely of intra-class residential rate design ends up decreasing the 

costs allocated to non-residential classes. 

b. Comparing Existing Residential Rates to the Cost of Service and the Inequities of 

Eliminating the Heating Subclasses 

 

As part of his review and analysis of ComEd‘s residential rate design proposals, 

AG/CUB witness Rubin reviewed the portions of the Company‘s filing, testimony, and responses 

to data requests that concern the COSS and residential rate design issues. In addition, his 

testimony is based on his analysis of actual billing data for approximately 2.9 million ComEd 

residential customers.  The monthly billing data for each customer was provided by ComEd for 

the 12 months from January through December 2009 in response to data request AG 4.07. 
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In order to accurately reflect the revenue requirement recommendations in the rate design 

process as well, Mr. Rubin reviewed portions of the testimony and exhibits of Mr. Brosch and 

Mr. Effron.  Because Mr. Effron recommends an increase of approximately $9.9 million to pro 

forma residential revenues under present rates (as reflected in AG/CUB Ex. 1.3, Sch. C-1), an 

adjustment to the billing determinants used to design rates is necessary.  Mr. Rubin calculated 

the changes that are necessary and provides them in AG/CUB Ex. 6.04, which shows  the 

calculation of the additional billing determinants (that is, the increased number of bills and the 

additional KWH) for each of the residential subclasses, as well as the new total for each subclass.  

These adjusted billing determinants are used throughout Mr. Rubin‘s rate design analysis. 

AG/CUB Ex. 6.05 provides a calculation of  pro forma revenues under present rates for 

each residential subclass and compare those revenues to each subclass‘s cost of service under  

ComEd‘s proposed revenue requirement.  Mr. Rubin‘s analysis shows that ComEd‘s existing 

rates are insufficient to recover ComEd‘s proposed revenue requirement as allocated to the 

residential class as a whole, in the amount of approximately $211.7 million.  But that 

insufficiency is not distributed evenly among the residential subclasses.  In fact, the present rates 

for heating customers are providing revenues in excess of ComEd‘s proposed cost of service for 

those classes.  

 Specifically, ComEd‘s proposed cost to serve SF heating customers is $20,583,974, but 

that subclass already is providing ComEd with $20,626,143 in revenues, or $42,169 more than is 

required.  Similarly, the MF heating subclass has a proposed cost of service of $45,648,505, but 

that subclass already is providing ComEd with revenues of $49,916,857, or $4,268,352 more 

than is required.  AG/CUB Ex. 6.0 at 11-12.  The answer as to why ComEd‘s existing heating 

rates are providing excessive revenues lies primarily in the characteristics of heating customers 
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as compared to non-heating customers.  It can be seen from AG/CUB Ex. 6.05 that the excessive 

revenues are being provided in the distribution charge paid by heating customers.  The 

distribution-related cost (that is, demand- and energy-related cost) to serve SF heating customers 

is $15.23 million, but they are providing distribution revenues of $16.45 million.  For MF 

customers, the relationship is even worse with a distribution-related cost of $26.07 million, and 

current distribution revenues of $33.31 million – current revenues that are approximately 27% 

more than the proposed cost of service.  Id. at 12. 

 It should be noted that simply because the current heating rate per KWH already is lower 

than the non heating rate per KWH does not mean that it costs less to distribute electricity to a 

heating customer than a non-heating customer.  Mr. Rubin explained that, in fact, because 

heating customers use so much more electricity than non-heating customers, it actually costs 

more to serve them.  Some heating customers will require more expensive meters, larger service 

lines, and other distribution facilities (such as transformers) that have greater capacity.  The 

COSS shows that the average cost to serve a SF heating customer is $585 per year, compared to 

the average cost to serve a SF non-heating customer of only $432 per year.
56

  The similar figures 

for MF customers are $293 for heating and $243 for non-heating.
57

  Thus, it costs between 20% 

                                                 
56

 SF Heating: cost of service $20,583,974 ÷ 35,203 customers = $584.72 per customer.  

SF Non-heating cost of service is $971,567,193 ÷ 2,247,865 customers = $432.22 per customer.  

Cost of service from AG/CUB Ex. 6.03; customers from AG/CUB Ex. 6.04. 

 

57
 MF Heating: cost of service $45,648,505 ÷ 155,692 customers = $293.20 per customer.  

MF Non-heating cost of service is $248,202,069 ÷ 1,020,942 customers = $243.11 per customer.  

Cost of service from AG/CUB Ex. 6.03; customers from AG/CUB Ex. 6.04. 
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and 35% more to serve a heating customer than a non-heating customer in the same type of 

housing unit.  Id. at 12-13. 

 But heating customers also use substantially more electricity each year than non-heating 

customers, on average, a fact ComEd witness Lawrence Alongi confirmed.  Tr. at 2070-2071.  

The average SF heating customer uses more than 23,000 KWH per year compared to the average 

SF non-heating customer who uses only 9,600 KWH per year.
58

  That is, while it costs 35% more 

to serve a SF heating customer than a SF non-heating customer, the SF heating customer uses 

about 2.4 times as much electricity.  The comparable annual average consumption for MF 

customers are 10,600 KWH for heating customers and 4,400 KWH for non-heating customers.
59

  

AG/CUB Ex. 6.0  at 13. 

 This means that while it costs more to serve an average heating customer than it does to 

serve a non-heating customer, that cost can be recovered by selling substantially more KWH to 

the heating customer – well over twice as many KWH on an annual basis.  So the cost per KWH 

should be substantially lower for a heating customer than a non-heating customer.  The present 

rate differential between heating and non-heating customers of less than 0.4 cents per KWH is 

not large enough to reflect this relationship, Mr. Rubin testified.  The result is that costs are 

being over-recovered from heating customers and under-recovered from non-heating customers. 

                                                 
58

 SF Heating usage: 813,271,116 KWH ÷ 35,203 customers = 23,102 KWH per 

customer.  SF Non-heating usage is  21,589,389,198 KWH ÷ 2,247,865 customers = 9,604 KWH 

per customer.  AG/CUB Ex. 6.04. 

 

59
 MF Heating usage: 1,646,448,874  KWH ÷ 155,692 customers = 10,575 KWH per 

customer.  MF Non-heating usage is 4,515,886,137 KWH ÷ 1,020,942 customers = 4,423 KWH 

per customer.  AG/CUB Ex. 6.04. 
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There is a very real difference in the cost of serving heating and non-heating customers, and that 

difference should be reflected in the rates paid by those customers. 

The fact that the residential heating subclasses already are providing revenues in excess 

of the cost of service proves to be very important in deciding how rates should be designed in 

this case.  Rather than addressing the currently excessive heating rates, ComEd is proposing to 

completely abolish the heating subclasses, thereby requiring heating customers to pay the same 

distribution (variable usage) charge as non-heating customers.  ComEd‘s proposal, thus, would 

impose substantial rate increases on many heating customers, even though those customers 

already are paying rates in excess of the proposed cost of service.  Id. at 14. 

The elimination of the heating subclasses, therefore, is neither equitable nor cost-based. 

c. Assessing ComEd‘s Proposed Residential Rate Design 

 ComEd is proposing its drastically increased customer charge rate design because it 

wants to make its revenues less sensitive to changes in energy consumption and, it asserts, its 

current distribution rates do not accurately reflect what drives its costs.  ComEd Ex. 14.0 at 16.  

ComEd claims that almost none of its distribution costs vary with energy consumption, so most 

of its revenue should be recovered through fixed charges (that is, charges that do not vary with 

energy consumption).  Id. at 15-16.  Mr. Hemphill provides the primary justification for 

ComEd‘s proposal by arguing that residential rates should be established so that only costs that 

vary in the short-run with energy consumption (what he terms ―throughput-variable costs‖; see 

ComEd response to data request 4.03, attached to Mr. Rubin‘s testimony as AG/CUB Ex. 6.06) 

should be recovered through an energy-related rate.  All other costs, he asserts, should be 

recovered through fixed charges that are the same for each customer.  Mr. Hemphill states that 

this approach ―is fair, equitable, and promotes efficiency and overall social welfare.‖  AG/CUB 
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Ex. 6.06.  He then claims that major texts on utility regulation, such as the works by Professors 

Bonbright and Phillips, support his conclusions.  Id.  Closer analysis of the ComEd-proposed 

residential rate design, however, reveals it is anything but ―fair, equitable, and promotes 

efficiency and overall social welfare.‖ 

As discussed by Mr. Rubin, in fact there is no support among reputable public utility 

economists or among public utility commissions for setting utility rates based on short-run 

marginal costs.  This notion was floated by a few economists during the 1940s and 1950s and 

quickly was discredited by those who understood the public utility industry.  The essential flaw 

in pricing electricity distribution service based on short-run marginal cost is that the industry 

exhibits economies of scale (as one would expect from a natural monopoly).  This means that the 

marginal cost declines as more of the product is supplied.  This can be seen in the price of nearly 

every component of the distribution system:  installing and maintaining a transformer or 

distribution wire with twice the capacity of a smaller facility does not result in doubling the cost; 

indeed, the cost increment often is relatively small compared to the increase in capacity.  In an 

industry that exhibits economies of scale (that is, declining marginal costs for at least a portion of 

the supply curve), setting prices equal to short-run marginal cost results in the firm being unable 

to recover its costs.  In an industry providing an essential public service like electricity 

distribution, this is simply untenable, as it would force the utility to go out of business, or at least 

to stop replacing and maintaining its facilities.  AG/CUB Ex. 6.0 at 16-17. 

 While Mr. Hemphill cites Professor Bonbright for support of his proposed rate design, in 

fact, Bonbright‘s seminal work, Principles of Public Utility Rates, explains that pricing based on 

short-run cost is inconsistent with the long-run time horizon and function of a public utility and 

the proper setting of utility rates.  He also explains that short-run marginal cost pricing of utility 
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services (because of the economies of scale) would require some type of payment to the utility to 

recover the remainder of its revenue requirement.  Some economists suggested that a tax 

payment should be made while others suggested that a large fixed charge could be imposed by 

the utility.  Professor Bonbright explained that such a charge or tax would be unfair to those who 

did not consume the product or who consumed relatively little of it.  That unfairness is not just a 

social welfare concern, but a fundamental economic concern:  requiring a non-user (or low user) 

of a service to subsidize the service for those who use it does not increase overall economic 

welfare; rather, it transfers the ―consumer surplus‖ (that is, the benefits of a service in excess of 

the costs paid for the service) from one group of customers (the low users) to another group (the 

large users).
60

  AG/CUB Ex. 6.0 at 17-18. 

 Another economist, Professor Robert Harbeson, an economist specializing in utility 

regulation at the University of Illinois (and to whom Bonbright cites) addressed this concern 

explicitly in a paper published in 1955.
61

   Professor Harbeson discusses proposals to implement 

a two-part utility tariff consisting of a charge to ―assess the portion of the costs which varied 

with output and would be based on marginal cost‖ and the second part that would ―assess the 

portion of the costs which were independent of output‖ – that is, exactly the type of tariff that 

Mr. Hemphill and ComEd advocate in this case.  Professor Harbeson explains that this type of 

two-part tariff would be reasonable only on one condition:  ―the individual‘s share of the fixed 

costs must be arrived at voluntarily on the basis of individual negotiation; only in this way can 

                                                 
60

 Id., p. 397. 

 

61
 Robert W. Harbeson, A Critique of Marginal Cost Pricing, Land Economics, 31:1:54-

74 (Feb. 1955). 
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we be certain that the contributions of the individual users toward the fixed costs do not exceed 

their respective estimates of the utility of the project to themselves, and hence that there has been 

an increase in welfare.‖
62

 

 Professor Harbeson recognized this would not be possible when there are a large number 

of users, but he explained that if the fixed-cost component is not individually negotiated, it 

would have the same economic effect as a tax: transferring consumer welfare from non-users (or 

low users) to large users of the service.
63

  As he states:  ―a lump-sum tax is likely to exceed 

consumers surplus for some individuals and to fall short of consumer surplus for others and no 

conclusion can be reached as to whether or not welfare has been increased …‖
64

 

 In short, economists considered and rejected ComEd‘s type of pricing proposal more than 

50 years ago.  Rather than promoting efficiency and social welfare, as Mr. Hemphill asserts, 

those who studied this problem concluded that it is simply a method of transferring wealth (or 

consumer surplus) from one group of customers to another.  There is no discernible increase in 

overall societal welfare and no improvement in the efficiency of use of the utility‘s service.  In 

fact, such a pricing proposal could lead consumers and utilities to make decisions that are not in 

their long-run best interests and not consistent with the public policy goals of the General 

Assembly to establish regulatory policies that discourage electricity usage and enable lower 

consumer rates.  See, e.g. 220 ILCS 5/8-103. 
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 Id., p. 61. 
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 Id. 

 

64
 Id., p. 60. 
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 In sum, the use of short-run marginal cost for utility rate-setting was discredited more 

than 50 years ago and there is no need to resuscitate that proposal today.  It simply is not proper 

to use short-run marginal costs to set utility rates.  Moreover, the use of such costs in setting 

utility rates would require sizeable lump-sum payments from other customers (as ComEd is 

proposing in its dramatic customer-charge increases) that do nothing to promote efficiency and 

social welfare.  They are simply transfer payments (equivalent to taxes) from low-use customers 

to high-use customers.  Not only do such payments have no net effect on social welfare, they can 

encourage high-use customers to use even more electricity which is directly contrary to the 

promotion of energy efficiency.  AG/CUB Ex. 6.0 at 21.   

d. ComEd‘s SFV Proposal Results in Unjust, Inequitable Rates That Particularly 

Punish Low-Usage Ratepayers.  

 

 Mr. Hemphill also claims that ComEd‘s residential rate design proposal would promote 

equity.  AG 6.06.  Mr. Rubin likewise analyzed this claim, and found it lacking to say the least.  

The essential way (perhaps the only way) to evaluate whether a rate design proposal promotes 

equity is to compare the resulting revenues for each affected group of customers to the cost of 

serving those customers.  An equitable rate design will recover revenues in rough approximation 

to the cost of service.  Id. at 22. 

 In order to analyze the equity of the ComEd-proposed rate design, Mr. Rubin calculated 

the revenues that would be collected under ComEd‘s proposal from each existing residential 

subclass and compared those revenues to the cost of serving each residential subclass.  It is 

important to note that the cost of serving each subclass (as found in ComEd‘s cost-of-service 

study) includes all aspects of the revenue requirement, including ComEd‘s proposed return on 

investment.  Mr. Rubin‘s analysis is shown on AG/CUB Ex. 6.07.  The format is the same as 

AG/CUB Ex. 6.05 where he compared the cost of service for each subclass and function to 

ComEd‘s present rates.  On AG/CUB Ex. 6.07, Mr. Rubin began with ComEd‘s proposed 

(exemplar) residential rates from ComEd Ex. 21.1.  Those rates, however, would collect 

approximately $10 million more than the cost of service.  That is because of the AG/CUB-

sponsored revenue adjustment that is discussed above, which is not incorporated into ComEd‘s 

calculations on ComEd Ex. 21.1. 
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 His next step, therefore, was to modify the spreadsheet file that ComEd used to create Ex. 

21.1, by changing the billing determinants in that file to reflect the AG/CUB growth adjustment.  

The resulting rates are shown in the next table on AG/CUB Ex. 6.07.  It can be seen that those 

rates collect revenues approximately equal to the ComEd-proposed residential cost of service. 

 This exhibit shows that ComEd‘s proposal to eliminate any distinction between heating 

and non-heating customers has a dramatic impact on heating customers.  The cost to serve MF 

Heat customers is approximately $45.6 million.  As discussed above, under present rates those 

customers already are providing ComEd with $49.9 million in revenues.  But ComEd‘s proposed 

rates would increase this even further to $54.7 million.  That is, ComEd‘s proposed rates would 

increase revenues from MF Heat customers by almost $5 million (a 9.6% increase) even though 

those customers already are paying more than the cost to serve them.  The effect would be that 

MF heating customers would pay nearly 20% more than the cost to serve them.  Id. at 23. 

 Similarly, SF Heat customers, who currently pay rates almost exactly equal to their cost 

of service, would receive a rate increase of approximately $3.0 million (more than a 14% 

increase).  Those rates would exceed the cost of serving SF Heat customers by more than 14%. 

 Obviously, if the two heating subclasses are paying rates that exceed the cost of service 

by more than $12 million, the non-heating customers are the ones who benefit.  As the exhibit 

shows, MF No Heat and SF No Heat customers would pay rates that are $9 million and $3 

million (respectively) less than the cost of serving them.  These facts support rejection of the 

Company‘s proposal to eliminate the heating and non-heating distinctions between the 

residential classes. 

Other information bears on the equity of ComEd‘s rate design proposal.  The table at the 

bottom of AG/CUB Ex. 6.07 also shows how the various components of the rate (customer 
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charge, meter charge, distribution charge) relate to the costs they should be designed to recover.  

This table shows that ComEd‘s proposed rates recover far more revenue through customer 

charges than there are customer-related costs.  The actual figure is rather staggering – more than 

$277 million. The table also shows that there is an off-setting under-recovery of distribution-

related costs, which include demand and energy costs.  This shows the magnitude of what we 

knew was happening in theory:  ComEd‘s proposal shifts the recovery of demand-related costs 

(that is, costs that are allocated to the residential class because of residential customers‘ use of 

electricity) away from the customers who use the most electricity and onto lower-use customers.  

Rather than recovering costs in a manner consistent with their cost incurrence, ComEd‘s 

proposal would shift the recovery of more than a quarter of a billion dollars annually away from 

the customers who cause the costs to be incurred.  This is very inequitable, to say the least. 

 Given these inequities, Mr. Hemphill‘s assertion that his proposed SFV rate design is 

equitable and fair is not credible.  As noted by Mr. Rubin, substantial costs related to the use of 

electricity are being shifted out of the energy-related charge and onto the fixed charge.  This has 

the effect of requiring lower-use customers to subsidize higher-use customers.  It also removes 

an important price signal from the rates: informing customers that their increased use of 

electricity (particularly during peak periods) results in increased costs to the distribution system.  

As noted earlier, this effect of the ComEd rate design is contrary to the stated goals of the 

General Assembly to both encourage the reduction of energy usage and provide lower bills to 

customers.  Lowering the residential class‘s peak demand reduces costs allocated to the class.  

But ComEd‘s proposed rates would remove the price signal that helps tell customers they need to 

control their consumption. 

 Moreover, customers whose rates already exceed the cost of service would receive 

substantial rate increases, resulting in the heating subclasses paying rates that exceed the cost of 

service by a combined $12 million, which represents more than 15% of the cost to serve the 

heating subclasses.  The flip side, of course, is that non-heating customers receive an 

unwarranted benefit; they would pay rates that are insufficient to recover the cost to serve them.  

AG/CUB Ex. 6.0 at 25. 
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 In sum, ComEd‘s proposed rate design fails to meet any reasonable definition of an 

equitable rate design.  

e.   Customer Impacts of ComEd‘s Proposed Residential Rates 

 In order for the Commission to evaluate the fairness of a proposed intra-class rate design, 

it is vital to examine the customer impacts of the design.  Indeed, the Commission is charged 

with examining customer rate impacts of a proposed rate design under Illinois law.  Citizens 

Utility Board v. Illinois Commerce Comm’n, 276 Ill.App.3d 730, 738 (First Dist. 1995) (The 

Commmission could not meet its duty to ‘protect[] the interests of the ratepayers” (Citizens for a 

Better Environment v. Illinois Commerce Comm’n, 103 Ill.App.3d 133, 142, 430 N.E.2d 684 

(1981)), without taking into account the varying effect of rate restructuring on consumers.) 

(emphasis added).  

 Mr. Rubin conducted just such an analysis, examining a broad range of customers in each 

of ComEd‘s residential subclasses and calculating the effect of the proposed rate change on 

customers‘ actual annual bills using ComEd-supplied data.  This is very different than a 

comparison of the rate impact on a ―typical‖ or ―average‖ customer.  Mr. Rubin explained that a 

customer impact analysis looks at the effect on customers over a wide range of usage 

characteristics, evaluating the extremes as well as customers with more typical usage patterns. 

In response to data request AG 4.07, ComEd provided a database with actual billing data 

for each residential customer for each of the 12 months of 2009.  Billing data from ratepayers 

who were customers for only part of the year were excluded from the analysis.  In total, ComEd 

provided data for approximately 2.9 million residential customers, out of the Company‘s total 

residential customer base of approximately 3.4 million customers.  The data set is more than 

adequate to evaluate the fairness of ComEd‘s rate design proposal.  AG/CUB Ex. 6.0 at 26-27. 

 AG/CUB Exhibit 6.08 is a graph (a distribution curve) showing the distribution of annual 

energy consumption for each of ComEd‘s residential subclasses.  This type of graph shows the 

cumulative percentage of customers with energy consumption at or below a certain level.  The 

percentage of customers (percentile) is shown on the horizontal axis and the annual energy 

consumption is shown on the vertical axis.  For example, to find the median level of 

consumption, which is the 50
th

 percentile, you would locate 50 on the horizontal axis and follow 

that line up to the curve for each subclass.  For the MF No Heat subclass (the solid line at the 
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bottom of the graph), the 50
th

 percentile is a little over 4,000 KWH per year.  The 50
th

 percentiles 

for the SF No Heat and MF Heat classes are between 9,000 and 10,000 KWH per year, and the 

same figure for the SF Heat class is about 22,000 KWH per year.  The distribution curve also 

shows that about 95% of MF No Heat customers use less than 10,000 KWH per year.  In 

contrast, the 10,000 KWH line crosses the curve for the SF Heat subclass at about the 13
th

 

percentile, which means that only about 13% of SF Heat customers use less than 10,000 KWH 

per year.  AG/CUB Ex. 6.08. 

AG/CUB Ex. 6.08 shows the tremendous diversity among ComEd‘s residential 

customers.  The SF Heat and No Heat customers are fundamentally different from each other. SF 

Heat customers have annual energy consumption two to three times higher than SF No Heat 

customers across the entire range of the customer base.  Mr. Rubin explained that it is not just the 

average or median customer who is different, but all along the distribution curve SF heating 

customers use substantially more electricity than non-heating customers.  It also shows that the 

smallest heating customers use as much electricity as the largest non-heating customers (for 

example, 75% of SF Heat customers use more than 15,000 KWH per year; but only 10% of SF 

Non-Heat customers use that much electricity).  This confirms the conclusion discussed above 

based on the COSS that heating customers are so different from non-heating customers that they 

should have separate rate schedules. 

 The same is true for MF customers.  The distribution curves for the MF Heat and No 

Heat subclasses are almost parallel to each other with the heating consumption two to three times 

higher than the non-heating consumption.  Once again, this confirms the conclusion that heating 

and non-heating customers should not be on the same rate schedule, as ComEd proposes.  
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It is particularly important to note that ComEd‘s existing rates track these differences in 

energy consumption well.  AG/CUB Ex. 6.09 shows distribution curves for the annual bill for 

distribution service (that is, the customer charge, meter charge, and per KWH distribution 

charge) for each residential subclass.  The curves are nearly identical in shape to the energy 

distribution curves.  There are some imperfections, such as the SF No Heat curve being slightly 

higher than the MF Heat curve even though the SF No Heat energy consumption curve (on 

AG/CUB Ex. 6.08) is slightly lower than the MF Heat energy curve.  But, that minor difference 

can be explained by differences in the cost of service unrelated to annual energy consumption (it 

costs more to provide service lines to 10 single-family homes than it does to provide them to 10 

units in one multi-family building, for example).  AG/CUB Ex. 6.0 at 29-30. 

 Mr. Rubin reported that overall, these curves confirm what was apparent from his 

experience in ComEd‘s prior cases:  ComEd‘s existing rates do a reasonable job of reflecting 

differences in energy consumption among the residential subclasses.  Id. at 30. 

i. Single-Family No Heat 

 The SF No Heat subclass is by far ComEd‘s largest residential subclass with 

approximately 2.2 million customers, or more than two-thirds of all residential customers.  Id. at 

30.  The data set contains full-year data for 2,026,819 of these customers, or about 90 percent of 

all customers in the subclass.  The subclass is very diverse, with annual consumption ranging 

from no KWH (a vacant unit) to more than 670,000 KWH.  Fifty percent of SF No Heat 

customers used about 8,000 KWH or less during the year. 

 Under existing rates, the median bill in the SF No Heat subclass is about $300 per year 

(excluding commodity charges, that is, for delivery service only).  About 10% of customers pay 

less than $200 per year and about 10% pay more than $500 per year. 
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 AG/CUB Ex. 6.10 shows distribution curves for the SF No Heat subclass under present 

and ComEd‘s proposed rates.  The present-rate curve (the solid line) is the same as the curve 

shown on AG/CUB Ex. 6.09 for that subclass, enlarged to show greater detail.  The proposed-

rate curve (the broken line) uses the modified exemplar rates I developed on AG/CUB Ex. 6.07. 

 AG/CUB Ex. 6.10 shows that ComEd‘s proposal flattens the distribution curve by imposing 

very large increases on the customers with the lowest usage (lowest annual bills).  Under 

ComEd‘s proposal, the lowest effective annual bill (that paid by fewer than 5% of customers) 

would be about $300 per year.  Under present rates, the equivalent annual bill is less than $200.   

ComEd’s proposal thus would result in large percentage rate increases (in excess of 50% rate 

increases) for those who use the least amount of electricity (and, therefore, are least likely to 

cause ComEd to incur significant demand-related costs).  Id. at 31.  At the other end of the 

curve, the two percent of customers with the highest bills currently (and, therefore, the greatest 

energy usage) actually would receive rate decreases under ComEd‘s proposal. 

 Another interesting relationship can be seen in the area between the two curves.  This 

area represents the increase in revenue that ComEd would receive.  If each customer were 

receiving an equal percentage increase, the two curves would be parallel and the lowest 25% of 

customers would pay 25% of the increased revenues.  That certainly is not the case under 

ComEd‘s proposal.  A visual examination of the space between the curves shows that most of 

ComEd‘s increased revenues would be received from about one-half of the customers. The 

further to the right you go on the curve (the more energy you use and the higher your present 

bill), the less additional revenue ComEd would receive from you.  At the extreme, ComEd 

actually would receive less revenues than it does now.   

 Mr. Rubin mathematically estimated the area between the curves by using what is known 

as the ―trapezoid method.‖  That calculation shows that approximately 36% of the revenue 

increase would be received from the 25% of customers with the lowest current bills.  The next 
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25% of customers would provide 28% of increased revenues, meaning that one-half of ComEd‘s 

SF No Heat customers would provide almost two-thirds of the increased revenues from the 

subclass.  The next 25% of customers (the 51
st
 through 75

th
 percentile) would provide 24% of the 

revenue increase.  And the final 25% of customers – those with the highest annual consumption 

– would provide only 12% of the increased revenues.  In other words, in the SF No Heat 

subclass, the roughly 550,000 customers who use less than 5,500 KWH per year would provide 

as much of the revenue increase as the 1.1 million customers who use more than 8,000 KWH per 

year.  

ComEd‘s proposal, therefore, would unfairly distribute any rate increase within the SF 

No Heat subclass.  ComEd is proposing to distribute the effect of any rate increase in a manner 

that places an excessive burden on the lowest-use customers, while giving the highest-use 

customers a free pass – and in some cases even a rate reduction.  It is not reasonable for ComEd 

to recover any rate increase predominantly from its lowest-use customers.  In the context of an 

overall approximate 20% increase in revenues, it is grossly unfair to increase some customers‘ 

bills by more than 50% while others in the same subclass receive a rate reduction. 

ii. Single-Family Heat 

. The SF Heat subclass is the smallest residential subclass with approximately 35,000 

customers.  The data set contains full-year data for 30,980 of these customers, or about 89 

percent of all customers in the subclass.  The subclass is very diverse, with annual consumption 

ranging from no KWH (a vacant unit) to approximately 500,000 KWH.  Fifty percent of SF Heat 

customers used about 21,500 KWH or less during the year. 

 Under existing rates, the median bill in the SF No Heat subclass is about $550 per year.  

About 10% of customers pay less than $300 per year and about 10% pay more than $900 per 
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year.  AG/CUB Ex. 6.11 shows distribution curves for the SF Heat subclass under present and 

ComEd‘s proposed rates, similar to AG/CUB Ex. 6.10 that is described above for SF No Heat. 

  AG/CUB Ex. 6.11 shows that, similar to the SF No Heat subclass, ComEd‘s proposal 

flattens the distribution curve by imposing very large increases on the customers with the lowest 

usage (lowest annual bills).  Under ComEd‘s proposal, the lowest effective annual bill (that paid 

by fewer than 5% of customers) would be about $350 per year.  Under present rates, the 

equivalent annual bill is about $225.  So ComEd‘s proposal would result in large percentage rate 

increases (in excess of 50% rate increases) for those who use the least amount of electricity (and, 

therefore, are least likely to cause ComEd to incur significant demand-related costs).  Id. at 34.   

 At the other end of the curve, the two percent of customers with the highest bills 

currently (and, therefore, the greatest energy usage) actually would receive rate decreases under 

ComEd‘s proposal.  Another interesting relationship can be seen in the area between the two 

curves, as I described above for the SF No Heat subclass.  For the SF Heat subclass, a visual 

examination of AG/CUB Ex. 6.11 again shows that increased revenues (the space between the 

curve) are predominantly coming from the lowest-use customers in the subclass.  

Mathematically, Mr. Rubin estimated that approximately 36% of the revenue increase would be 

received from the 25% of customers with the lowest current bills.  The next 25% of customers 

would provide 28% of increased revenues, meaning that one-half of ComEd‘s SF Heat customers 

would provide almost two-thirds of the increased revenues from the subclass.  The next 25% of 

customers (the 51
st
 through 75

th
 percentile) would provide 24% of the revenue increase.  And the 

final 25% of customers – those with the highest annual consumption – would provide only 13% 

of the increased revenues.  In other words, in the SF Heat subclass, the roughly 8,500 customers 
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who use less than 14,500 KWH per year would provide as much of the revenue increase as the 

17,000 customers who use more than 21,500 KWH per year.  Id. at 34-35. 

 This, too, betrays an unfair distribution of any rate increase within the SF Heat subclass 

under ComEd‘s proposed rate design. As is the case with the SF No Heat subclass, ComEd is 

proposing to distribute the effect of any rate increase to SF Heat customers in a manner that 

places an excessive burden on the lowest-use customers, while giving some of the highest-use 

customers a rate reduction.   

iii. Multi-Family No Heat 

 The MF No Heat subclass is ComEd‘s second largest residential subclass with just over 1 

million customers.  The subclass is very diverse, with annual consumption ranging from no 

KWH (a vacant unit) to approximately 450,000 KWH.  Fifty percent of MF No Heat customers 

used about 3,600 KWH or less during the year.  Under existing rates, the median bill in the SF 

No Heat subclass is about $200 per year.  About 10% of customers pay less than $140 per year 

and about 10% pay more than $290 per year.  Id. at 35. 

 AG/CUB Ex. 6.12 shows distribution curves for the MF No Heat subclass under present 

and ComEd‘s proposed rates, similar to those I described above for the SF subclasses.  This 

graph demonstrates that ComEd‘s proposal flattens the distribution curve by imposing large 

increases on the customers with the lowest usage (lowest annual bills), but in a manner that is 

less severe than is proposed for SF No Heat customers.  Under ComEd‘s proposal, the lowest 

effective annual bill (that paid by fewer than 5% of customers) would be about $170 per year.  

Under present rates, the equivalent annual bill is about $130.  So ComEd‘s proposal would result 

in approximately a 30% rate increase for those who use the least amount of electricity (and, 

therefore, are least likely to cause ComEd to incur significant demand-related costs).   

 At the other end of the curve, the six percent of customers with the highest bills currently 

(and, therefore, the greatest energy usage) actually would receive rate decreases under ComEd‘s 
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proposal.  Another interesting relationship can be seen in the area between the two curves, as 

described above for the SF subclasses.  For the MF No Heat subclass, a visual examination of 

AG/CUB Ex. 6.12 also shows that increased revenues (the space between the curve) are 

predominantly coming from the lowest-use customers in the subclass.  In fact, the source of 

increased revenues is even more skewed for this subclass than it is for the SF subclasses.  

Mathematically, Mr. Rubin estimated that approximately 40% of the revenue increase would be 

received from the 25% of customers with the lowest current bills.  The next 25% of customers 

would provide 31% of increased revenues, meaning that one-half of ComEd‘s MF No Heat 

customers would provide more than 70% of the increased revenues from the subclass.  The next 

25% of customers (the 51
st
 through 75

th
 percentile) would provide 24% of the revenue increase.  

And the final 25% of customers – those with the highest annual consumption – would provide 

only 5% of the increased revenues.  In other words, in the MF No Heat subclass, the roughly 

250,000 customers who use less than 2,300 KWH per year would provide one-third more of the 

revenue increase than the 500,000 customers who use more than 3,600 KWH per year.  Id. at 36-

37. 

As is the case with the SF subclasses, ComEd is proposing to distribute the effect of any 

rate increase to MF No Heat customers in a manner that places an excessive burden on the 

lowest-use customers, while giving more than 60,000 customers - the highest-use customers in 

the subclass – a rate reduction.  It is not reasonable for ComEd to recover any rate increase 

predominantly from its lowest-use customers. 

iv. Multi-Family Heat 

 The MF Heat subclass is the subclass that contains most of ComEd‘s residential heating 

customers, with more than 150,000 customers.  The data set contains full-year data for 115,648 
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of these customers, or about 75 percent of all customers in the subclass.  The subclass also is 

very diverse, with annual consumption ranging from no KWH (a vacant unit) to approximately 

665,000 KWH.  Fifty percent of MF No Heat customers used about 9,500 KWH or less during 

the year. 

 Under existing rates, the median bill in the MF Heat subclass is about $300 per year.  

About 10% of customers pay $190 or less per year and about 10% pay more than $470 per year.  

Id. at 37-38.  AG/CUB Ex. 6.13 shows distribution curves for the MF Heat subclass under 

present and ComEd‘s proposed rates, similar to those described above for other subclasses. 

 This exhibit shows a flattening of the distribution curve similar to what is observed above 

for the MF No Heat subclass, by imposing larger increases on the customers with the lowest 

usage (lowest annual bills).  Under ComEd‘s proposal, the lowest effective annual bill (that paid 

by fewer than 5% of customers) would be about $200 per year.  Under present rates, the 

equivalent annual bill is about $160.  So ComEd‘s proposal would result in approximately a 25% 

rate increase for those who use the least amount of electricity (and, therefore, are least likely to 

cause ComEd to incur significant distribution-related costs).  Fewer than one percent of 

customers in this subclass would receive rate decreases under ComEd‘s proposal.  Id. at 38. 

 Another interesting relationship can be seen in the area between the two curves, similar to 

the descriptions for the other subclasses.  For the MF Heat subclass, a visual examination of 

AG/CUB Ex. 6.13 shows that increased revenues (the space between the curves) are coming 

somewhat more from the lowest-use customers in the subclass, but the distribution looks less 

skewed than what I observed for the other subclasses.  Mathematically, Mr. Rubin estimates that 

approximately 31% of the revenue increase would be received from the 25% of customers with 

the lowest current bills.  The next 25% of customers would provide 27% of increased revenues.  
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The next 25% of customers (the 51
st
 through 75

th
 percentile) would provide 25% of the revenue 

increase.  And the final 25% of customers – those with the highest annual consumption – would 

provide 17% of the increased revenues.  Id. at 39. 

Mr. Rubin concluded that while he believes that a better distribution could be developed 

for this subclass, he ddid not consider the customer impact of ComEd‘s proposal for the MF Heat 

subclass to be unreasonable.  Nearly all customers would receive increases of 25% or less which, 

in the context of an overall increase of approximately 20%, is acceptable.  Very few if any 

customers would receive rate decreases on an annual basis.  Further, while ComEd‘s proposal 

does over-emphasize collecting additional revenues from low-use customers, the overall 

collection of the increase does not appear to be grossly unreasonable for this subclass.  If the 

other subclasses had customer impacts similar to the MF Heat subclass, he stated he would not 

have a significant concern with ComEd‘s proposal.  Unfortunately, though, as discussed above, 

that is not the case:  the other three residential subclasses have substantially worse customer 

impacts from ComEd‘s proposal than does the MF Heat subclass.  Id. at 39-40. 

In sum, ComEd‘s residential rate design proposal does not fairly and appropriately 

allocate any rate increase among residential customers, contrary the Company‘s assertions.  

AG/CUB Ex. 6.14, summarizes the percentage increases that would result from ComEd‘s 

proposal. For the SF No Heat subclass – where 2/3 of ComEd‘s residential customers take 

service – more than half of the customers would receive more than a 30% increase.  More than 

15% of SF No Heat customers – that‘s more than 300,000 customers – would see their bills 

increase by more than 50%. 

  From that exhibit, it also is apparent that a few percent of customers – the largest users – 

would receive rate reductions.  At the same time, ComEd‘s proposal unfairly asks some of the 
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lowest-use customers on the system to pay exceedingly large percentage increases – in some 

instances more than doubling the current bill for distribution service.  This is grossly unfair in the 

context of an overall 20% proposed ComEd rate increase. 

 While ComEd seeks to transfer risks from the Company‘s investors to the Company‘s 

ratepayers.  But from the customer‘s perspective, these ―risks‖ include not only the risks that 

bills will increase, but also that the increases are unavoidable, due to the Company‘s proposed 

SFV and consolidated residential class rate design. 

 

 f. A Better Rate Design:  AG/CUB Witness Rubin‘s Proposal 

 In light of these conclusions, AG/CUB witness Rubin designed residential rates 

that are reasonably reflective of the cost of serving different types of residential 

customers.  Mr. Rubin designed those rates under ComEd‘s proposed revenue 

requirement, as well as under the AG/CUB proposed reduction in that revenue 

requirement.  Unlike any other witness in this proceeding, Mr. Rubin further described 

the procedure the Commission should use to design residential rates to recover the 

revenue requirement ultimately found to be reasonable by the Commission in the likely 

event that the Commission approves a revenue requirement for ComEd that matches 

neither of these revenue requirement figures.   

Mr. Rubin explained that his over-arching goal was to develop a set of residential rates 

that reflect differences in the cost of serving different types of residential customers.  Another 

important aspect of setting cost-based rates is to attempt to recover the major categories of cost 

(customer costs, meter costs, demand and energy costs) through charges that are related to the 

customer‘s use of facilities related to that cost category.   As a general matter, rate design 

analysts place some limit on the maximum increase that any customer class should receive when 
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compared to the overall, system-average increase.  Mr. Rubin explained that he typically use a 

benchmark that no significant group of customers should receive an increase that is more than 

1.5 times the system-average increase.  In this case, he put that benchmark into practice by trying 

to ensure that no residential subclass receives an increase that is more than 1.5 times the average 

increase for the residential class.  AG/CUB Ex. 6.0 at 42-43. 

In order to equitably recover the cost of serving each residential subclass, Mr. Rubin  

recommended that ComEd‘s rates should be structured as follows:  (1) a customer charge that 

varies depending on whether the customer is in a single-family or multi-family building; (2) a 

meter charge that is the same for all residential customers; and (3) a distribution (per KWH) 

charge that is different for each residential subclass.  The level of consumption, the demand 

requirements, and the types of facilities needed to serve each residential subclass are different 

enough from each other that each subclass should have a separate per KWH charge.  The specific 

rates that I recommend, using ComEd‘s proposed revenue requirement are shown in Table 1, 

below.  Again, it should be noted that this proposal reflects ComEd‘s proposed revenue 

requirement for purpose of example, and is in no way endorsed: 

Table 1: AG/CUB Proposed Rates Under ComEd’s Proposed Revenue Requirement 

 SF No Heat SF Heat MF No Heat MF Heat 

Customer $9.50 $9.50 $7.30 $7.30 

Meter $3.18 $3.18 $3.18 $3.18 

Distribution 2.915¢ 1.872¢ 2.653¢ 1.583¢ 

 

AG/CUB Ex. 6.15 shows a proof of revenues using these rates, and also compares these rates to 

ComEd‘s cost of service.  As that exhibit shows, the rates in the above table recover ComEd‘s 

proposed residential revenue requirement (within a rounding margin of less than 0.2%), recover 

the cost of serving each residential subclass (also within a margin of 0.2% or less), and recover 

each category of costs within that same small rounding margin. 
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Mr. Rubin also calculated the annual bill under these rates for each of the 2.9 million 

customers in ComEd‘s billing data set, and compared that bill to the bill under present rates.  His 

analysis concludes that these rates meet his criterion of not increasing any customer‘s rates by 

more than 1.5 times the residential average increase.  In fact, no customer would receive an 

increase of more than 28%, which is approximately 1.4 times the residential class average 

increase.  AG/CUB Ex. 6.0 at  44-45. On a subclass basis, Table 2 shows the average increase, as 

well as the highest and lowest increases, for each residential subclass: 

Table 2: AG/CUB Proposed Rates Under ComEd’s Proposed Revenue Requirement: 

Customer Impact (% Change in Annual Distribution Bill) 

 SF No Heat SF Heat MF No Heat MF Heat 

Average increase 24.0% 1.5% 14.5% -6.6% 

Lowest increase 21.2% -7.1% 10.3% -21.4% 

Highest increase 28.3% 28.3% 17.9% 17.9% 

 

While these rates provide rate reductions for heating customers, there is a cost of service 

justification.  As shown above, heating customers are paying more under present rates than the 

cost to serve them under ComEd‘s proposed revenue requirement.  In most instances, Mr. Rubin 

explained he would propose to freeze the rates for a group of customers that is paying more than 

the cost of service, rather than actually reducing the rates.  In this case, however, one of the 

problems is with the rate structure itself which has a common per KWH charge for all heating 

customers, customer charges that vary for SF and MF customers, and a meter charge that is the 

same for all customers.  Freezing the rates for all heating customers would require having four 

different customer charges, three different KWH charges, and two different meter charges within 

the residential class.  Given the Commission‘s previously expressed desire to try to simplify 

ComEd‘s residential tariffs, that is not being proposed.  Tariff simplification is a legitimate 

regulatory goal that AG/CUB supports. 
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 To try to balance these competing goals and policies, Mr. Rubin concluded that the best 

way to address the disparity in intra-class revenue responsibility without unduly complicating the 

rate structure would be to retain a single meter charge, retain two customer charges, and set 

subclass-specific per KWH charges (some of which are lower than present rates).  Because both 

the meter and customer charges would increase to meet ComEd‘s proposed revenue requirement, 

the per-KWH charges for heating customers must be decreased.  This means that a majority of 

heating customers (SF customers who use more than approximately 22,250 KWH per year and 

MF customers who use more than approximately 4,350 KWH per year) would receive annual 

rate reductions.   Unlike ComEd‘s proposal, however, these rate reductions are occurring without 

increasing any customer‘s rates above 1.5 times the class average increase.  In light of all of 

these goals and policies, it is reasonable to have rate reductions for some heating customers since 

other important goals can be accomplished.  Overall for the residential class, Mr. Rubin‘s 

proposal would result in rate decreases under ComEd‘s proposed revenue requirement for about 

4% of the customers, all of whom are heating customers. 

When designing residential rates for a different revenue requirement, the Commission 

should set residential rates so that each rate component (customer charge, meter charge, etc.) for 

each residential subclass provides approximately the same percentage of residential revenue as 

the rates Mr. Rubin developed under ComEd‘s proposed revenue requirement.  Mr. Rubin 

designed such rates using the AG/CUB proposed revenue requirement detailed in AG/CUB 

Direct testimony, and provided specific instructions as to how to design customer rates using any 

approved revenue requirement.  The first step is to calculate the percentage of revenues that each 

rate component provides under my recommended rates using ComEd‘s proposed revenue 

requirement (AG/CUB Ex. 6.15).  For example, the SF No Heat customer charge would provide 
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$256,256,610 of revenues, out of total residential revenues of $1,285,789,961, which is 19.93% 

of the total.  The results of this calculation are shown for each rate element at the top of AG/CUB 

Ex. 6.16. 

 The next step is to determine the amount of revenue that needs to be collected from the 

residential class.  The AG/CUB recommended level of operating revenues (that is, the revenues 

recovered through tariffed rates) is $1,913,492,000.  AG/CUB Ex. 1.3, Summary, line 1.  Under 

present rates, operating revenue is $1,958,677,000.  Id.  Under present rates, the residential class 

provides $1,074,317,944 in revenues.  AG/CUB Ex. 6.05.  Thus, under present rates, the 

residential class is providing 54.849% of operating revenues.
65

  In the context of an overall rate 

reduction, it is reasonable to assume that the residential class should be responsible for 

approximately the same percentage of revenues under new rates.  Thus, residential revenues 

under the AG/CUB proposed rate reduction should be approximately $1,049,531,227.
66

  This 

then becomes the target level of revenues from the residential class.  AG/CUB 6.0 at 47-48. 

 Mr. Rubin then multiplied the class revenue target by the percentage of revenues that 

should be provided by each rate element.  He used the customer charge for SF customers as an 

example.  Because there is a common customer charge for all SF customers, one adds the 

customer charge percentages for the SF No Heat and SF Heat subclasses (19.930% + 0.312% = 

20.242%) and divides the number of bills for those two subclasses (12 times the number of SF 

customers (2,283,068), or 27,396,816) to derive the SF customer charge of $7.75 per month.  He 

performed similar calculations for each component of the rate, as shown on AG/CUB Ex. 6.16.  

                                                 
65

 $1,074,317,944 ÷ $1,958,677,000 

 

66
 54.849% x $1,913,492,000 
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Because the customer and meter charges are rounded to the nearest cent, it usually is necessary 

to slightly adjust one or more of the per KWH charges to achieve the revenue target.  In this 

case, Mr. Rubin reduced the KWH charge for the MF Heat subclass by 0.001¢. The rates to 

achieve the AG/CUB revenue requirement are shown in Table 3: 

Table 3: AG/CUB Proposed Rates 

 SF No Heat SF Heat MF No Heat MF Heat 

Customer $7.75 $7.75 $5.96 $5.96 

Meter $2.60 $2.60 $2.60 $2.60 

Distribution 2.379¢ 1.528¢ 2.166¢ 1.291¢ 

 

AG/CUB Ex. 6.16 shows that these rates recover the revenue target for the residential 

class (within approximately $2,000) under the proposed AG/CUB revenue requirement.  In terms 

of customer impacts under the AG/CUB recommendations, most residential customers would 

have the distribution portion of their electric bill stay about the same or be reduced.  Customers 

with no electricity use for an entire year (such as vacant housing units) would have their bills 

increase by approximately 4.8%.  The typical customer in a single-family home would have an 

increase of about 1%.  Most SF Heat customers, except those with extremely low consumption 

(such as vacant buildings), would receive rate reductions averaging -17%.  All customers in 

multi-family buildings would have their bills decrease, with the decreases ranging from -3.7% to 

-35.6%.  Customer impacts for all of the residential subclasses are summarized in Table 4.  As 

noted above and discussed earlier, these bill impacts are appropriate and consistent with the data 

from the ComEd COSS: 
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Table 4: AG/CUB Proposed Rates Under AG/CUB Proposed Revenue Requirement: 

Customer Impact (% Change in Annual Distribution Bill) 

 SF No Heat SF Heat MF No Heat MF Heat 

Average increase 1.2% -17.1% -6.5% -23.8% 

Lowest increase -1.1% -24.1% -10.0% -35.9% 

Highest increase 4.8% 4.8% -3.7% -3.7% 

 

AG/CUB Ex. 6.17 provides summary tables for each residential subclass.  The exhibit 

shows the rates and the annual bill for the median customer under present rates, ComEd‘s 

modified exemplar rates, the AG/CUB rate design under ComEd‘s proposed revenue 

requirement, and the AG/CUB recommended rates which reflect the AG/CUB revenue 

requirement recommendation.  The People urge the Commission to adopt the rates shown in 

Table 3, modified in accordance with the AG/CUB proposed rebuttal revenue requirement. 

The rates for the residential subclasses shown in that table fairly apportion the cost of service 

among the diverse types of customers in the residential class and will greatly reduce the disparity 

between rates and the cost of service that exists under present rates within the residential class. 

Should the Commission set a revenue requirement different from the AG/CUB recommendation, 

then the procedures outlined above should be followed to apportion the revenue requirement 

among the residential subclasses and to set rates for those subclasses in a fair, efficient and 

equitable manner. 

*  *  * 

 For all of the reasons discussed above, the People urge the Commission to reject both the 

Company‘s SFV and Residential class consolidation proposals and adopt AG/CUB witness 

Rubin‘s reasonable, equitable and cost-based rate design. 

2. Decoupling (NRDC Proposal) 
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 In response to ComEd‘s flawed SFV proposal, the NRDC presented the testimony of 

Ralph Cavanagh, the national organization‘s energy program co-director, who proposed the 

adoption of a revenue decoupling rider mechanism. Mr. Cavanagh‘s proposal, which mirrors the 

decoupling agenda NRDC promotes throughout the United States, is based on neither accepted 

rate design principles nor ComEd‘s cost of service.  Worse yet, it includes no analysis of rate 

impacts on ComEd customers.  Finally, the decoupling rider is unlikely to pass Illinois Appellate 

Court scrutiny, in light of the Second District Appellate Court‘s recent ruling in Commonwealth 

Edison Co. v. Illinois Commerce Comm’n, (―ComEd‖), 937 N.E.2d 685, 708-711 (2d Dist. 2010) 

(reversing Commission‘s decision to authorize a rider and discussing five prior Illinois court 

decisions addressing riders.)  For these and other reasons described below, this ill-conceived 

proposal should be rejected. 

a. The Commission’s Responsibility, Contrary to the NRDC Witnesses’ 

Opinions, Is Not to Guarantee a Utility’s Revenue Stream and Protect 

it From Reduced Profits Due to Decreased Energy Usage. 

 

 NRDC‘s approach to decoupling is premised on the importance of preserving the utility‘s 

revenues in the face of (either real or hypothesized) declining demand for electricity.  NRDC Ex. 

2.0 at 5-6.  Without a shred of evidence to support his generalizations, Mr. Cavanagh‘s proposals 

rest on two unproven assumptions:  (1) reduced per customer residential usage will necessarily  

lead to a utility not recovering its fixed costs of service; and (2) in order to maximize energy 

efficiency opportunities for ratepayers, a utility must be permitted to collect its last authorized 

revenue requirement.  Id. at 6, 15. 

The Commission should absolutely reject the notion that guaranteeing a utility‘s last 

asserted revenue requirement is as an appropriate focus of regulation.  The purpose of regulation 
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is to protect consumers from the unfettered market power of monopolists; not to insure the 

revenue stream or profit levels of those monopolists.  See AG/CUB Ex. 11.0 at 18. 

The notion that per customer revenue declines necessitate some drastic reconfiguration of 

customer rates (either via the SFV proposal or decoupling) likewise is simply not credible.  First, 

ComEd‘s own data show that overall revenues are expected to increase in 2010 and 2011.  CITE. 

Moreover, the Company has presented no evidence that the remedies that the Public Utilities Act 

affords utilities to recover their costs (the rate case) are not sufficient to ensure cost recovery and 

the opportunity to earn a reasonable profit level, as well as the ability to provide reliable service 

to its customers.  ComEd has faced numerous challenges over the years and has managed to 

survive and be a very profitable company.  It is reasonable to assume that ComEd would adjust 

to the new reality of lower per-customer energy consumption and find ways to continue to thrive.  

But as AG/CUB witness Scott Rubin notes, if it doesn‘t, that would not be a failure of regulation.  

It would be a failure of the utility‘s management.  Regulators should not insulate management or 

stockholders from such a failure of judgment, and consumers certainly should not be required to 

pay higher prices in order to protect management from such a failure.  AG/CUB Ex. 11.0 at 18-

19.   

b. The NRDC Proposal is Ill-Defined and Unsupported. 

 Both Mr. Cavanagh and NRDC witness Karl McDermott propose adoption of a new 

regulatory policy to remedy what they characterize as a ―dysfunctional‖ present scheme of 

regulation in Illinois.  NRDC Ex. 2.0 at 4.  Their proposal is to adopt ―revenue decoupling‖ as a 

―policy to help remove the disincentive utilities face when undertaking activities that may reduce 

energy consumption.‖  NRDC Ex. 1.0 at 2-3; NRDC Ex. 2.0 at 13-14.  According to Mr. 

McDermott, ―The goal is to remove a major utility financial disincentive resulting from 



139 

recovering a large portion of fixed costs through volumetric rates, thereby allowing the utility 

and the regulatory environment to further embrace a conservation ethic.‖  NRDC Ex. 1.0 at 4. 

 Revenue decoupling is a regulatory mechanism that ensures that the utility collects its 

Commission-authorized revenue requirement.  Under decoupling, once a specific amount of 

revenue is authorized for utility recovery of its revenue requirement, a regulatory mechanism is 

added with deferral accounting and automatic future rate adjustments serves to ensure that the 

utility fully recovers precisely that amount of revenue without regard to changes in sales volumes 

in periods subsequent to the rate order.  This mechanism is called decoupling because the 

utility‘s earnings between test years are no longer ―coupled‖ to changes in sales volumes.   All 

business risks arising from changes in sales volumes are shifted from the utility to its customers 

under decoupling through the the automatic rate adjustment mechanism that ensures the utility 

will fully recover its revenue requirement.  AG/CUB Ex. 12.0 at 2-3. 

 In their testimony, neither Mr. Cavanagh nor Mr. McDermott present any studies 

containing any ComEd specific data regarding energy sales trends, conservation penetration, 

energy market conditions in Northern Illinois or even basic information on the NRDC‘s 

perceived need for the revenue stabilization that may result from decoupling.  Additionally, 

NRDC has failed to provide any analysis to support the premise that ComEd has any financial 

need for the revenue that would be impacted by decoupling.  Instead, Mr. Cavanagh relies on his 

organization‘s professed belief that decoupling will increase a utility‘s investment in energy 

efficiency and ComEd‘s assertions that declines in per customer residential usage, in part due to 

its statutory energy efficiency programs, require a reconfiguration of the Company‘s rate design 

as the basis for his decoupling proposal.  NRDC Ex. 2.0 at  6.  Yet, Mr. Cavanagh‘s testimony 

provides no evidence that ComEd has failed to recover its fixed costs under traditional, test-year 
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regulation since initiating its statutory energy efficiency programs or that his concern for ComEd 

shareholders is even justified.   

 There are very few details provided to describe with any specificity what is being 

proposed by NRDC.   However, a close reading of Mr. McDermott‘s testimony at line 143 

indicates his advocacy is for ―baseline recovery on the allowed revenue requirement per 

customer,‖ (emphasis added) which is a particularly onerous form of decoupling from the 

perspective of electric consumers. NRDC Ex. 1.0 at 7.  Mr. Cavanagh‘s testimony also inserts 

this ―per-customer fixed-cost revenue requirement‖ approach, with no discussion of why such a 

revenue per-customer indexing of ComEd‘s revenue requirement is needed or appropriate.  

NRDC Ex. 2.0 at 13-14. 

 As explained by AG/CUB witness Michael Brosch, per-customer decoupling is not pure 

decoupling, where utility revenues would be absolutely fixed between rate cases, but instead a 

formula ratemaking regime that grants automatic rate increases to ComEd whenever customers 

are added between rate cases.  Per-customer decoupling requires acceptance of the un-proven 

assumption that the utility‘s costs are not truly ―fixed costs‖, but instead such costs vary directly 

and solely with the number of customers being served and, therefore, its revenues should be 

allowed to grow in direct proportion to the number of customers being served.  Given all the 

discussion NRDC advances regarding its opinion of the need for ComEd to recover its ―fixed 

costs‖ in testimony, it is remarkable that a revenue per-customer approach is being recommended 

by NRDC because ―fixed costs‖ do not vary at all and certainly have not been proven to vary 

directly and solely based upon the number of customers being served.  AG/CUB Ex. 12.0 at 3-4.  
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At page 15 of NRDC Ex. 2.0, Mr. Cavanagh suggests implementation of a four-year 

revenue decoupling pilot program for the residential customer class, with the following key 

elements: 

1. For single-family and multi-family residential electricity customers, respectively, 

the Commission would establish in this rate case an authorized per-customer fixed-

cost revenue requirement based on the company‘s authorized fixed costs of 

distribution service to these two delivery subclasses, averaged across all households 

in each subclass. 

2. The Commission would annually compare the company‘s actual recovery of these 

per-customer fixed-cost revenues (based on recorded energy sales and any changes 

in the total customer count) with its authorized level of recovery.  Excess balances 

would be refunded to customers through a rate reduction and under-recoveries 

would be restored to the Company through a rate increase, averaging rate changes 

across the entire residential class. 

3. Rate increases or decreases under the mechanism would be capped at 3%, with any 

unrecovered balances carried forward. 

 

NRDC Ex. 2.0 at    .  As explained by AG/CUB witness Brosch, however, these specifications 

are not sufficiently detailed to approve and implement decoupling on those terms.  The NRDC 

witnesses have not presented anything close to a fully developed decoupling plan with 

supportive analysis and documentation.  Even if it is assumed decoupling might be a reasonable 

policy for electric delivery utilities in Illinois, and ignore the major policy debate that should 

occur regarding the need for a ―per-customer‖ form of decoupling, there are not sufficient details 

in the NRDC proposal to understand what is being proposed.  Among the significant details 

missing from the NRDC proposal are the following: 

 No tariff is proposed, defining terms, specifying applicability, illustrating rate 

calculations and prescribing filing dates and review procedures for decoupling rate 

changes. 

 No administrative procedures are proposed, indicating when and how rate 

adjustment filings would occur, what information is to be submitted by ComEd, 

how and when customers would be notified of proposed rate changes and how any 

disputes over implementation details or calculations would be resolved. 

 No illustrative calculations are presented to show how the proposed decoupling may 

impact ComEd customers or the Company prospectively or how the proposal would 
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have functioned historically if applied to historical usage, revenue and earnings 

data. 

 No evaluative criteria or review procedures are proposed to define what is to 

happen at the end of the proposed pilot. 

 No analysis is presented to support the fundamental premise that ComEd has failed 

to fully support conservation and energy efficiency because of the presumed sales 

disincentive under traditional ratemaking. 

 No evidence has been provided, from either NRDC or the Company, to support the 

premise that if the Commission approves a decoupling mechanism the Company 

will in fact invest more dollars in, and do a better job promoting, energy efficiency 

and conservation – a central premise of Mr. Cavanagh‘s support for decoupling 

mechanisms. 

 Implementation and continuation of decoupling for ComEd has not been tied to any 

measurable level of support for conservation and energy efficiency programs, 

despite the claimed goal of decoupling to achieve greater conservation. 

  

 

 The fact that Mr. Cavanagh is willing to endorse decoupling for a utility is particularly 

troubling given the lack of commitment from ComEd that it would, in fact, invest more in energy 

efficiency if decoupling was adopted – what Mr. Cavanagh states is a central tenet to his 

proposal.  In fact, during cross-examination, ComEd witness Hemphill stated that they 

specifically would not commit to increasing dollars spent on its energy efficiency programs with 

a decoupling mechanism.  Tr. at 464. 

c. Both the NRDC and ComEd Decoupling Proposals Are Illegal Under Illinois 

Law. 

 Decoupling, as proposed by NRDC and in ComEd‘s ―Plan B‖ sample tariff, constitutes 

illegal single-issue ratemaking.  It is illegal because per customer revenue decoupling has the 

effect of adjusting utility rates based solely upon changes in residential, per-customer sales 

volumes, without regard to other changes in the utility‘s rate base, operating expenses or the cost 

of capital.  Decoupling assumes, inappropriately, that the utility‘s financial health is dependent 

on ensuring that an established revenue per customer level is maintained between rate cases.  

This unjustified premise for a revenue per customer decoupling mechanism ignores the fact that 
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utility expenses, rate base, and cost of capital are dynamic and ever-changing.  For example, the 

revenue per customer decoupling approach being advocated by the NRDC fails to properly 

account for (1) the revenues the company gains when new customers are added; (2) changes in 

usage and sales to customer classes not decoupled; (3) changes in operating expenses, such as 

labor force reductions and operating efficiencies gained through new technology; (4) changes in 

the rate base; and (4) changes in the cost of capital – all elements that affect a utility‘s revenue 

requirement.  This is why decoupling is reasonably characterized as single-issue ratemaking; it 

changes future customer rates to account for changes in only a single element of the revenue 

requirement formula, while ignoring all other changes.  AG/CUB Ex. 12.0 at 6-7. 

In addition, the decoupling tariff proposed by ComEd in response to Mr. Cavanagh‘s 

proposal constitutes an illegal rider under Commonwealth Edison Co. v. Illinois Commerce 

Comm’n, (―ComEd‖), 937 N.E.2d 685 (2d Dist. 2010).  Because riders always permit direct 

recovery of a single cost, rather than incorporating that cost into the aggregate calculation of the 

revenue requirement, they always pose, at the very least, a ―danger of single-issue ratemaking.‖  

City of Chicago II, 281 Ill. App. 3d at 628; see also ComEd, 937 N.E.2d at 708 (―Because a rider 

is a method of single-issue ratemaking, by nature, it is not allowed absent a showing of 

exceptional circumstances.‖).  Every Illinois court to review a non-statutory Commission-

approved rider has judged it against the limits established by the rule against single-issue 

ratemaking.  In ComEd, the court comprehensively reviewed all of the Illinois judicial decisions 

involving riders, and identified the general principles that bind these cases into a uniform legal 

standard.  The Court concluded that exceptional circumstances necessary to justify a rider arise 

only when the proposed rider is designed to ―recover a particular cost if (1) the cost is imposed 

upon the utility by an external circumstance over which the utility has no control and (2) the cost 
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does not affect the utility‘s revenue requirement.‖ Id. at 687 (emphasis added).   The Court 

further held: 

In other words, a rider is appropriate only if the utility cannot influence the cost (Citizens 

Utility Board, 166 Ill.2d at 138 [‗a rider mechanism is effective and appropriate for cost 

recovery when a utility is faced with unexpected, volatile, or fluctuating expenses‘) and 

the expense is a pass-through item that does not change other expenses or increase 

income (Citizens Utility Board, 166 Ill.2d at 138 (a valid rider has no ‘direct impact on 

the utility’s rate of return‘). 

 

Id. at 687. 

 

In its review of Illinois law, the Court reconciled and distinguished past cases affirming 

Commission approval of riders that involved the recovery of expenses related to the purchase of 

natural gas, federally-mandated environmental remediation costs and a municipality‘s franchise 

fee.  The Court concluded: 

In each instance, the expense was an externality imposed on the utility, and the expense 

was passed directly on to the consumer without affecting the utility‘s return on 

investment. 

 

Id. at 688.   

 The NRDC/ComEd decoupling proposal fails to meet the test for permissible riders 

spelled out by the Court.  First, recovery of per customer revenues is not recovery of a pass-

through ―expense.‖  Second, the sole purpose of a decoupling rider is to increase income and 

directly impact the utility‘s rate of return.  Under ComEd and the cases cited in the Second 

District opinion that came before ComEd, the decoupling tariff would not pass legal muster.  

 d. Decoupling Provides a Windfall for the Company and No Discernible 

Benefits for Ratepayers. 

 

 ComEd witness Hemphill provides a graph of ―residential use per customer‖ at page 20 

of his Direct Testimony.  ComEd Ex. 14.0 at 20.  That graph displays changes in residential class 

average Use per Customer (―UPC‖) and shows declines in UPC in every year since 2005 and 
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projected further declines in UPC through 2014.  According to Mr. Hemphill, ―ComEd believes 

that the downward trend will continue.‖  If this is true, the NRDC decoupling proposal will 

directly and persistently benefit ComEd by generating annual rate increases in every future year 

with normal weather conditions.  AG/CUB Ex. 12.0 at 7.  The idea behind decoupling is to 

ensure ComEd is not disadvantaged by declining usage per customer.  If decoupling were 

implemented as proposed by the NRDC witnesses, ComEd would be allowed to systematically 

shift any of the risks arising from declining usage per customer, as well as the revenue volatility 

caused by abnormal weather, to its customers and away from its shareholders. 

 Among the many troubling aspects of the NRDC proposal is its failure to even  recognize 

the lower risk the utility would enjoy.  In fact, Mr. Cavanagh specifically opposes any downward 

adjustment of ComEd‘s return on equity to acknowledge in rates that shifting of risk.  This is an 

unacceptable omission because there is simply no benefit to ratepayers – especially given 

ComEd‘s statement that they would not commit to increase energy efficiency spending -- and 

only expected higher rates for consumers as ComEd‘s anticipated declining residential usage per 

customer is translated into automatic annual rate increases.  Mr. Brosch testified that without a 

significant return on equity reduction, decoupling represents a windfall to ComEd with no 

benefit for residential ratepayers.  AG/CUB Ex. 12.0 at 8. 

 If a ―revenue per-customer‖ variant of decoupling is approved, as recommended by 

NRDC, ComEd‘s residential revenues would be guaranteed to increase in direct proportion to the 

number of customers being served.  To the extent economic recovery results in adding new 

residential customers, the NRDC decoupling approach would simultaneously protect ComEd 

against declining usage ―per-customer‖ while allowing ComEd to retain for its shareholders all 

new revenues associated with serving new customers.  Additionally, it should be noted that sales 
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volumes and revenues from serving commercial customer classes that are not decoupled under 

the NRDC proposal would likely rise during economic recovery, and this increase in revenue 

would contribute toward potential over-recovery of the utility costs NRDC characterizes as 

―fixed costs‖.  Id. 

 Moreover, any additional costs associated with serving new customers do not justify 

revenue decoupling for a couple of reasons. First, the premise behind decoupling is that most 

utility costs  are ―fixed costs‖ that do not vary directly as a function of the number of customers 

served or the number of KWH that are distributed.  Without commenting on that premise, Mr. 

Brosch observed that the NRDC witnesses have not provided any studies or analyses to support a 

premise that, in fact, ComEd needs to retain incremental new revenues from each customer 

added because of incremental cost changes between test years.  The ―per-customer‖ element of 

the NRDC decoupling proposal is unreasonable because it would have the effect of locking in a 

residential revenue stream that is protected against declines in usage per customer while insuring 

growing revenues as ComEd serves new customers.  There has been no showing that ComEd has 

any financial need for automatic, piecemeal rate adjustments to firm up growing residential 

revenues between rate cases whenever it adds new customers.  AG/CUB Ex. 12.0 at 9. 

 In addition, as pointed out by Mr. Brosch, per customer revenue decoupling in no way 

limits it financial incentives to increases in energy efficiency spending.  Decoupling is a very 

blunt instrument that accounts for customer usage changes caused by many reasons, only one of 

which is utility-sponsored energy efficiency programs.  The rate changes under decoupling occur 

without regard to what actually caused the changes in customer usage.  While advocates for 

decoupling tend to emphasize the need to ―remove the disincentive‖ and to ―encourage utility 

support‖ for conservation programs, the decoupling calculations are blind to the reasons why 
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usage per customer has declined.  Rates will increase under decoupling whenever electric usage 

declines because of: 

 Consumer reaction to economic conditions and/or high unemployment; 

 Replacement of old appliances with new, higher-efficiency models required under 

Federal appliance and HVAC efficiency regulations; 

 Replacement of old dwellings with new structures compliant with modern building 

codes; 

 Milder than normal weather; 

 Conservation measures implemented by consumers at their own expense; and 

 Conservation measures implemented under utility-sponsored programs. 

AG/CUB Ex. 12.0 at 10-11.   

 e. ComEd’s Decoupling Proposal Fails to Fix the Inherent Flaws of the NRDC 

Proposal.  

 

 ComEd witnesses Hemphill and Lowry respond to the NRDC proposal.  ComEd Ex. 

46.0, ComEd Ex. 47.0.  Not surprisingly, the Company‘s witnesses are generally supportive of 

decoupling, even to the point of sponsoring a tariff that could be used to implement the proposal.  

Mr. Hemphill states:  

 ComEd is still reviewing the implications of the proposal internally, especially the 

workings of the 3% soft cap. However, ComEd witness Lowry suggests that its terms are 

generally reasonable. (See ComEd Ex. 47.0, 17:347-48.) I note that NRDC did not 

provide a tariff to implement Mr. Cavanagh‘s proposal. Thus, I offer as an attachment to 

my testimony, ComEd Ex. 46.2, a sample tariff that would implement Mr. Cavanagh‘s 

recommendation, except for the 3% soft cap. As of yet, ComEd has no opinion on the 3% 

soft cap. Should the Commission decide that NRDC‘s approach is preferable, this sample 

tariff would be an appropriate vehicle.
67

  

 

                                                 
67

  ComEd Ex. 46.0, lines 561-568. 
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 In addition, ComEd witness Lowry asserts, ―I believe that some form of revenue 

decoupling can and should be implemented for ComEd in this proceeding.‖
68

  The ComEd 

witnesses who address decoupling, however, make no revisions to the NRDC proposal that 

address the many concerns and legal infirmities described above.  As noted by AG/CUB witness 

Rubin, the evidence shows that there is no evidence that decoupling – whether through an 

automatic rate adjustment as proposed by NRDC or through a drastic change in the rate structure 

as proposed by ComEd – would have any effect on consumer behavior, consumer well-being, or 

environmental protection.  The only discernible effect would be to insulate ComEd from the 

normal business risk of customers buying less of its product than ComEd would prefer.  That is 

not a valid reason to either drastically change the residential rate structure (requiring low-use 

customers to subsidize high-use customers) or to adopt an automatic rate adjustment designed to 

protect ComEd‘s investors without regard to the benefits to consumers.  AG/CUB Ex. 11.0 at 31. 

. In sum, the NRDC‘s revenue per customer decoupling proposal (and ComEd-sponsored 

tariff) is hopelessly flawed and based on the unproven assumptions that (1) ComEd needs to be 

guaranteed a designated amount of revenue per residential customer in order to ensure financial 

stability; and (2) if the Commission approves the proposed decoupling approach, ComEd will 

invest more dollars in and do a better job promoting energy efficiency programs, to the 

customers‘ benefit.  As discussed above, neither premise is, in fact, proven or true.  Instead, 

adoption of the NRDC-promoted (and ComEd-endorsed) decoupling approach would likely lead 

to windfall revenues for the Company, with no discernible increased benefits to ratepayers.  The 

proposal is inappropriate single-issue ratemaking and should be rejected.  

                                                 
68

  ComEd Ex. 47.0, lines 522-523. 
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3. Class Definitions 

a. Residential Rate Design – Consolidation of Classes 

 

 See SFV Rate Design discussion above, which incorporates the People‘s analysis of this 

flawed ComEd rate design proposal. 

b. New Primary Voltage Delivery Class vs. Primary Subclass 

Charges 

 

4. Non-Residential 

a. Movement Toward ECOSS Rates 

(i) Extra Large Load and High Voltage Customer Classes 

(ii) Railroad Customer Class 

b. Allocating Secondary Costs Among Customer Classes 

c. Railroad customers - Utilization of Railroad Customers’ 

Facilities 

d. Dusk to Dawn Street Lighting 

5. Collection of Illinois Electricity Distribution Tax  

6. Distribution Loss Factors 

7. General Terms and Conditions 

a. Residential Service Station (Ownership of  Residential Primary 

Service Connection facilities on private property) 

 b. Limitation of Liability Language 

8. Rider UF (Could be uncontested – check Staff rebuttal) 

9. Notification Regarding Elimination of Self Generation Customer 

Group 

10. Docket 08-0532 Compliance Issues 

11. Other Issues 

IX. REVENUES 

 

A. Uncontested Issues - Other Revenues – Rate Relief Payment (Staff) 

B. Miscellaneous Revenues 

C. Weather Normalization 

D. Late Payment Charge Revenues 

 

When consumers miss the due date on their bills and pay late, ComEd‘s tariffs provide 

that they must pay a late charge equal to 1.0% for local governmental agencies and qualifying 
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schools and 1.5% for all other customers.
69

  ComEd identified $25,110,000 in late payment 

revenues, but subtracted $15,995,000 of this amount from Illinois jurisdictional revenues and 

attributed them to some ―Other‖ jurisdiction.    The Commission should include a total of 

$23,101,000 in late payment charges in ComEd‘s revenues in calculating its revenue 

requirement, recognizing that ComEd identified only $2 million that was allocated to the FERC 

jurisdiction.  ComEd was not able to identify how the remaining $13.9 million is credited to 

consumers or otherwise accounted for.  See id. at 20-21 & ComEd Ex. 56.0 3
rd

 Rev. at 23-24.  

This results in a $13,986,000 increase in revenues.  AG/CUB Ex. 7.1, Sch. C-14. 

Despite the inability to trace the allocation of $13.9 million in late payment revenues to 

another account that could benefit customers, ComEd witness Fruehe argued that it was 

somehow unfair to bundled customers to include these revenues in ComEd‘s revenue 

requirement.  ComEd Ex. 30.0 at 20-21.  ComEd‘s argument that somehow bundled customers 

are disadvantaged relative to RES or supply customers overlooks the fact that both bundled and 

RES customers may be charged late fees on the supply portion of their bill.  The tariff states that:  

―For a situation in which the Company does not receive payment in full for charges 

assessed on a bill on or before the due date shown on such bill, the amount not received 

by the Company on or before such due date is subject to a late payment charge.‖   

 

Commonwealth Edison Co., Ill.C.C. No. 10, 1
st
 Rev. Sheet No. 207, effective Aug. 28, 2009 

(italics added).  The late payment charge is a percentage of the outstanding balance on the bill, 

irrespective of whether it is supply, delivery or anything else.  Customers who pay ComEd 

delivery rates are entitled to the incremental rate benefit from including late payment revenues in 

calculating ComEd‘s delivery revenue requirement.   

                                                 
69

 The details of Late Payment Charge terms and conditions are stated at 1
st
 Revised 

Sheet No. 207 in the General Terms and Conditions section of ComEd‘s tariff. 
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ComEd witness Fruehe argues that late payment charges for a function ―other than 

delivery‖ should not be included in setting the delivery revenue requirement.  ComEd Ex. 30 at 

20.  However, as a delivery company, ComEd bills for functions other than delivery, and 

assesses late charges on any unpaid balance on a bill irrespective of the function underlying the 

charge.  . In the absence of a specific credit of late payment revenues to some other regulated 

business function, the Commission should include all of the non-FERC late payment charges in 

the Company‘s revenue requirement. ComEd has failed to demonstrate that any of its test year 

late payment revenues have been used to reduce amounts recovered by the Company for  any 

energy supply services it provides, pursuant to Rider PE or any other tariff.    

Staff witness Hathhorn filed rebuttal testimony in which she disagreed with AG/CUB 

witness Brosch‘s testimony to include all late payment revenues in ComEd‘s revenue 

requirement calculation unless they are expressly allocated to other services.  Staff Ex. 17.0 at 

10.  Ms. Hathhorn based her agreement with ComEd witness Fruehe on the appearance that some 

supply revenues would be included in delivery services revenues, and his statement that 

ComEd‘s transmission formula rate includes $2 million of jurisdictional late payment charges.  

Id. & Tr. at 1957.  Ms. Hathhorn did not do any additional analysis to discover where the 

remaining $13.9 million was allocated, did not review ComEd‘s late payment tariff to see 

whether the tariff distinguishes between supply and distribution charges, and she did not know 

whether ComEd‘s Rider PE,
70

 which provides for the rider recovery of electricity supply costs, 

requires ComEd to account for late payment revenues associated with supply charges.  Id. at 

                                                 
70

  Commonwealth Edison Co., Ill.C.C. No. 10, Original Sheet No. 311-329.1, effective 

dates January 15, 2009 and May 31, 2010 (various pages). A review of the tariff shows that as of 

May 31, 2010,  the tariff specifically provides that the costs cash working capital are to be 

included in the purchased electric power cost.  Ill.C.C. No. 10, 1
st
 Rev. Sheet No. 318 (May 31, 

2010). 
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1957, 1959.   The Staff recommendation on this issue must be rejected because the Staff 

testimony fails to  completely account for the non-FERC Late Payment revenues, leaving $13.9 

million unattributed to the detriment of ratepayers. 

 

E. New Business Revenue Credit 

 

Along with its requested pro forma plant additions , ComEd recommended an adjustment 

to account for the growth in customers it  ―anticipates it will realize during the pro forma period 

(i.e. in this instant proceeding – January 2010 through June 2011). Since ComEd has requested 

inclusion of its pro forma plant additions, it is reasonable to offset that cost increase with the 

revenues it may receive from the new customers from that same period.‖  ComEd Ex. 30.0 at 21.  

ComEd proposed a $3.51 million new business revenue credit to cover the period through June 

30, 2011.  Id. at 25. 

  AG/CUB witness Effron also recommended a new business revenue credit.  In his 

rebuttal testimony he accepted the Company‘s position that the credit should be based on the 

growth in the number of customers.  ComEd Ex. 30.0 at 24; AG/CUB Ex. 8.0 at 10.  However, 

Mr. Effron did not include the effect of a decline in the number of large commercial and 

industrial (LCI)customers in his credit for the simple reason that any decline in the number of 

customers, by definition, is not related to plant additions to serve new customers.  Id.   Removing 

the effect of the decline in LCI customers predicted by the Company,
71

  Mr. Effron calculated the 

new business revenue credit as $8,776,000 if plant additions through June 30, 2011 are allowed.  

                                                 
71

 No other customer class is expected to see a decline in the number of customers.  ComEd Ex. 

56.0 3rd Rev. at 21. 
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If, consistent with Mr. Effron‘s recommendation elsewhere, plant additions through March 31, 

2011 are allowed, the new business revenue credit through March 31, 2011 is $7,313,000. 

 ComEd witness Fruehe criticized Mr. Effron‘s rebuttal adjustment on the grounds that the 

Company did not show a decrease in large C & I customers in 2011.  However, ComEd Exhibit 

56.4, ―Number of Customers by Class,‖ calculates a decline of 1.51% in the average number of 

large C&I customers comparing the average number of customers in the 2009 test year and the 

average number of customer for the 18 month period ending June 30, 2011.  Tr. at 2450.  See 

also ComEd Ex. 30.2, WPC-2.9 (November 22, 2010 Rev.).  

  Mr. Fruehe also suggested that by failing to take account of possible migration from the 

LCI class to the small commercial and industrial class, Mr. Effron could, in effect be double-

counting those migrating customers ComEd Ex. 56.0 3rd Rev. at 22; Tr. at 2449. However, the 

effect of correcting for such double counting, if any, is de minimus. For example, using the 

average number of kilowatt hours for small C&I and the kilowatt hour charge, each small C&I 

customer adds only $1,589.28 each annually (kilowatt hour charge of $0.01750 x average 

number of kilowatt hours of 90,816).   ComEd Ex. 30.2-WPC 2.9 (Nov. 22, 2010 Rev).  Thus, if 

the entire 31 Large C&I customer reduction on ComEd Exhibit 30.2, Workpaper WPC-2.9 were 

due to customer migration to the Small C&I customer class, the adjustment to the Small C&I 

revenues necessary to eliminate his alleged double count would be approximately $49,000. 

X. OTHER 

A. RES Services Issues 

B. UUFR 

C. Updated Distribution Loss Study 

D. Meters and Meter Reading 

E. Competitive Retail Market Development Issues 

F. New Section 9-250 Investigation of ComEd’s electric rate design 

G. Other  
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XI. CONCLUSION 

 

For the foregoing reasons, the People request that the Commission enter an order 

establishing just and reasonable rates for Commonwealth Edison incorporating the adjustments 

proposed herein, and employing the rate design discussed above. 

Respectfully submitted, 

The People of the State of Illinois 

by LISA MADIGAN, Attorney General 

 

___/s/_____________________________________ 

Janice A. Dale, Chief, Public Utilities Bureau 

Susan L. Satter, Senior Assistant Attorney General 
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