
 
 
 

STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
 
COMMONWEALTH EDISON COMPANY § 
       § 
Proposed general increase in electric rates. § DOCKET NO. 10-0467 
       § 
 

 
 
 
 
 

CHICAGO TRANSIT AUTHORITY’S 
INITIAL HEARINGS BRIEF 

 
 
 
 
 
 
 
 
 
 
 
 

Richard C. Balough      Karen G. Seimetz 
Cheryl Dancey Balough     Kevin J. Loughlin 
BALOUGH LAW OFFICES, LLC    Chicago Transit Authority 
1 N. LaSalle St., Ste. 1910     567 W. Lake St. 
Chicago, IL 60602      Chicago IL 60661 
312.499.0000       312.681.2939 
 
 

 
 

February 10, 2011 
 
 

 



 
Chicago Transit Authority’s Initial Hearings Brief 

ICC Docket No. 10-0467 
Page i 

 
TABLE OF CONTENTS 

 
I.  Introduction and Statement of the Case. ............................................................................. 1 

A.  Issues addressed by the CTA. ................................................................................. 1 

B.  Background of the CTA and its relationship with ComEd. .................................... 2 

C.  ComEd’s allocation of costs to the Railroad Delivery Class has been 
decreasing but still contains inappropriate charges. ............................................... 3 

1.  Railroad Delivery Class Rates are affected by public policy 
concerns. ..................................................................................................... 4 

2.  ComEd’s failure to separate voltage levels over-allocated costs to 
the Railroad Delivery Class. ....................................................................... 5 

3.  ComEd uses Railroad Delivery Class traction power substation 
facilities to serve other ComEd customers. ................................................. 6 

 
VIII. COST OF SERVICE AND ALLOCATION ISSUES1 
 C. Potentially Contested Issues 
  1. Embedded Cost of Service Study Issues 
   b. Primary/Secondary Split 
    (ii) Other Primary/Secondary Split Issues 

(a) 4kV facilities allocation 
 
II.  ComEd’s ECOSS Erroneously Allocates to the Railroad Delivery Class Costs for 

Facilities Not Used to Provide Service to the Class. .......................................................... 7 

A.  ComEd’s allocation of 4 kV facilities is contrary to the Public Utilities 
Act. .......................................................................................................................... 7 

B.  The Railroad Delivery Class is not served by any facilities below 12 kV. ............ 8 

C.  ComEd has the data available to separate out the 4 kV costs from the 
Railroad Delivery Class allocation. ...................................................................... 12 

 
VIII. COST OF SERVICE AND ALLOCATION ISSUES 
 C. Potentially Contested Issues 
  1. Embedded Cost of Service Study Issues 
   h. Allocation of Illinois Electricity Distribution Tax 
 
III.  As a Tax Exempt Entity, the CTA Should Not Pay the Proposed IEDT Charge. ............ 13 

 

                                                 
1  The headers reflect the mandatory outline format. 



 
Chicago Transit Authority’s Initial Hearings Brief 

ICC Docket No. 10-0467 
Page ii 

VIII. COST OF SERVICE AND ALLOCATION ISSUES 

 C. Potentially Contested Issues 
  1. Embedded Cost of Service Study Issues 
   l.  Other Issues 
 

IV.  ComEd Ignores the Commission’s Specific Order Not to Charge AMI Costs to the 
Railroad Delivery Class. ................................................................................................... 15 

 
IX. RATE DESIGN 
 C. Potentially Contested Issues 
  4. Non-Residential 
   a. Movement Toward Cost-Based Rates 
    (ii) Railroad Customer Class 
 
V.  ComEd’s Proposal to Move the Railroad Delivery Class 10 percent Toward 

“Costs” Is Acceptable Only for This Docket. ................................................................... 17 

A.  Because the ECOSS overstates the costs to serve the Railroad Delivery 
Class, any movement toward ECOSS would be higher than ComEd’s 10 
percent. .................................................................................................................. 17 

B.  ComEd’s approach ignores the public interest policy considerations 
expressed by the Commission in setting rates for mass transit agencies. ............. 18 

C.  The ICC Staff recommendation to increase the Railroad Delivery Class 
rate above what ComEd proposed should be rejected. ......................................... 20 

 
IX. RATE DESIGN 

 C. Potentially Contested Issues 
  4. Non-Residential 

c. Railroad Customers-Utilization of Railroad Customers’ Facilities 
 
VI.  The ComEd/Railroad Joint Study Supports a Credit to the Railroad Delivery Class 

for the Use of Their Facilities to Serve Other ComEd Customers. .................................. 21 

A.  The ICC Staff suggestion that the Commission order ComEd, the CTA, 
and METRA to reconfigure the traction power substations should be 
rejected. ................................................................................................................. 22 

B.  The ICC Staff’s adjustment to the amount of the credit to the Railroad 
Delivery Class is erroneous. ................................................................................. 25 



 
Chicago Transit Authority’s Initial Hearings Brief 

ICC Docket No. 10-0467 
Page iii 

 
IX. RATE DESIGN 
 C. Potentially Contested Issues 
  8. General Terms and Conditions 
   b. Limitations of Liability Language 
 
VII.  The Commission Should Reject ComEd’s Proposal to Shift Liability for Its 

Actions to the Customers. ................................................................................................. 26 

 
 
 



 
Chicago Transit Authority’s Initial Hearings Brief 

ICC Docket No. 10-0467 
Page 1 

 
STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 
 
 
COMMONWEALTH EDISON COMPANY § 
       § 
Proposed general increase in electric rates. § DOCKET NO. 10-0467 
       § 

 
CHICAGO TRANSIT AUTHORITY’S 

INITIAL HEARINGS BRIEF 
 
I. Introduction and Statement of the Case. 

 
 The Chicago Transit Authority (CTA) is one of Commonwealth Edison Company’s 

(ComEd) largest customers.  The CTA’s intervention in this docket focuses only on the cost and 

related service issues for traction power, that is, the power needed to move the rapid transit 

trains.  This traction power is billed to the CTA through the Railroad Delivery Class rate. 

A. Issues addressed by the CTA. 
 As will be discussed more fully in this Initial Hearings Brief, the CTA has identified the 

following areas of concern: 

• ComEd continues to allocate to the Railroad Delivery Class costs for facilities that are not 

used to provide power to the CTA.  The costs associated with such facilities should be 

eliminated from the Railroad Delivery Class rate. 

• ComEd uses CTA-owned and operated facilities inside the traction power substations to 

serve other ComEd customers.  The CTA should be appropriately compensated for 

ComEd’s use of these facilities. 

• ComEd proposes to charge the CTA for six Advanced Metering Infrastructure (AMI) 

meters that ComEd installed on railroad facilities.  These meters were not requested by 



 
Chicago Transit Authority’s Initial Hearings Brief 

ICC Docket No. 10-0467 
Page 2 

the CTA, the CTA did not even know that the meters were installed, the meters do not 

provide any information to the CTA, and the proposed charge is contrary to the 

Commission’s previous order on AMI.  The costs associated with these meters should be 

eliminated from the Railroad Delivery Class rate. 

• ComEd proposes to unilaterally rewrite the liability section of the contract between the 

CTA and ComEd by shifting liability to the CTA for damages, injury, and death caused 

by ComEd.  This new tariff should be rejected. 

• ComEd proposes to charge the CTA on a per kilowatt hour basis to recover a state tax.  It 

is inappropriate to impose the charge on the CTA as a tax-exempt state corporation and, 

even if the charge were to be imposed, it should not be on a kilowatt hour basis. 

B. Background of the CTA and its relationship with ComEd. 
 The CTA is an Illinois municipal corporation formed pursuant to the Metropolitan Transit 

Authority Act, 70 ILCS 3605, et. seq.  The CTA began operating on October 1, 1947, at which 

time it entered into a contract for electric supply from ComEd.  CTA Ex. 1.0, Harper Direct at 

3/59-60. The original contract was replaced in 1958, CTA Ex. 1.02, and has been modified since 

1958 through advices signed by both parties.  CTA Ex. 4.02 and CTA Ex. 4.03 

CONFIDENTIAL.  An amendment to the contract was signed by both parties in 1998.  CTA Ex. 

1.03. 

 The CTA operates the second largest public transportation system in North America.  

CTA Ex. 1.0, Harper Direct at 3/56-58.  Its service area consists of 262 square miles, including 

the City of Chicago and 40 suburbs, serving a population of 3.9 million persons.  The CTA 

operates both bus and rapid transit rail service.  Weekday system rides total 1.7 million trips.  Id. 

at 4/68-72. 
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 The CTA is one of the two members of ComEd’s Railroad Delivery Class.  The other 

member is the Northeast Illinois Regional Commuter Railroad Corporation d/b/a METRA.  The 

only ComEd service provided to the Railroad Delivery Class is for traction power.2  For the 

CTA, traction power is the power used for its rapid transit train cars, both elevated and subway.  

The service is delivered by ComEd exclusively at 12 kV to the CTA traction power substations, 

where the power is transformed from alternating current (AC) to direct current (DC), which is 

sent over the “third-rail” to power the rapid transit cars.  CTA Ex. 1.0, Harper Direct at 4/83-88.  

The CTA operates all facilities on its side of the ComEd meter.  The CTA has its own 

Supervisory Control and Data Acquisition (SCADA) system to monitor the entire CTA rapid 

transit electric system.  This SCADA system, for which the CTA invested millions of dollars, is 

necessary because the power source for the rapid transit trains shifts from one traction power 

substation to the next traction power substation as the cars travel the rails from one passenger 

station to the next passenger station.  CTA Ex. 1.0, Harper Direct at 5/100-109.   

C. ComEd’s allocation of costs to the Railroad Delivery Class has been 
decreasing but still contains inappropriate charges. 

 Since the Railroad Delivery Class was first proposed by ComEd in 2005, ComEd has 

attempted to allocate inappropriate charges to the CTA.  In this Docket, ComEd has attempted to 

address some of the inappropriate charges in part, but the proposed rates still include costs not 

caused by the Railroad Delivery Class customers.  ComEd acknowledges that there should be a 

public policy consideration, but it does not make an adequate adjustment recognizing this 

consideration.  In addition, ComEd has separated primary voltage levels from secondary voltage 

levels but still allocates 4 kV facilities to the Railroad Delivery Class even though it is 

 
2  The CTA takes other service from ComEd for non-traction power and is charged under other ComEd 

tariffs.   
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undisputed that the Railroad Delivery Class is not served by 4 kV facilities.  For the first time in 

this docket, ComEd recognizes that it uses Railroad Delivery Class facilities to serve other 

ComEd customers and proposes to compensate the class for such use, but only at a fraction of the 

actual cost. 

1. Railroad Delivery Class Rates are affected by public policy 
concerns. 

 ComEd initiated the Railroad Delivery Class in Docket No. 05-0597.  In that docket, 

ComEd presented an Embedded Cost of Service Study (ECOSS) that proposed allocating $8.5 

million to the Railroad Delivery Class.  Tr. at 2053-2054.  The Commission found problems with 

ComEd’s ECOSS and held that ComEd’s approach, as it specifically related to the Railroad 

Delivery Class, was inconsistent with the CTA/ComEd contract and did not take into account 

public policy considerations relating to the CTA as a provider of mass public transportation.  

“ComEd’s proposal fails to account for the potential impact of increased utility rates for entities 

providing public transportation on the citizens of Illinois.  The Commission is very concerned 

that any changes to the provisions of service providers of mass transit will not unduly burden the 

millions of passengers who depend on public transportation.  This Commission also believes it 

must consider the public policy implications of establishing delivery rates that encourage energy 

conservation and encourage electric usage during off-peak periods.  While the Commission is not 

prepared to disregard cost of service, the Commission believes that important public policy 

considerations cannot be ignored.”  Docket No. 05-0597, July 26, 2006, Final Order at 189. 

 In Docket No. 07-0566, ComEd’s next rate case, ComEd again proposed an ECOSS that 

allocated $8.5 million to the Railroad Delivery Class.  The Commission found that even using a 

proposed ComEd mitigation plan, “the proposed rates for the Railroad Delivery Class are three 

times higher than the general increase.  Thus the ECOSS, which the Commission has found to be 
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inaccurate in several respects relevant to the Railroad Delivery Class, directly conflicts with our 

finding in Docket 05-0597 that minimizing rate shock to railroad customers is in the public 

interest. . .  We find that the modified rate proposal fails to comport with our explicit direction in 

the last case to avoid rate shock to the Railroad Delivery Class.  Docket No. 05-0597, Order at 

190.  We direct ComEd to take this policy directive into account in preparing for the next case.”  

Docket No. 07-0566, September 10, 2008, Final Order at 223. 

 In this docket, ComEd does not directly address the public policy issue.  ComEd does 

propose that any movement to what it believes is the cost to serve the Railroad Delivery Class be 

accomplished in 10-steps, which means that the “movement” towards the ECOSS would be 10 

percent in this case.  However, under ComEd’s proposal, ultimately the Railroad Delivery Class 

would pay the full cost of service, entirely dismissing the public policy concerns expressed by 

the Commission. 

2. ComEd’s failure to separate voltage levels over-allocated 
costs to the Railroad Delivery Class. 

 A second issue identified by the Commission in previous cases was that ComEd did not 

differentiate between voltage levels, resulting in costs being over-allocated to the Railroad 

Delivery Class.   

 In Docket No. 07-0566, as noted above, ComEd again requested that $8.5 million in costs 

be allocated to the Railroad Delivery Class.  The Commission found fault with ComEd’s ECOSS 

because it did not properly separate primary and secondary voltage level costs, and the 

Commission ordered that a new docket be opened to investigate how primary and secondary 

costs should be allocated.  The investigation docket was 08-0532.  In Docket 07-0566, the 

Commission also ordered that the high voltage classes, including the Railroad Delivery Class, 

have rates set that reflected a 25 percent movement toward the cost of service as established by 



 
Chicago Transit Authority’s Initial Hearings Brief 

ICC Docket No. 10-0467 
Page 6 

the defective ECOSS until the next rate case, by which time the investigation docket would be 

concluded and its results incorporated into ComEd’s ECOSS. 

 In this docket, ComEd initially proposed an ECOSS that allocated $6.35 million to the 

Railroad Delivery Class.  Tr. at 2057.  In the final “exemplar” rate proposed by ComEd, the 

allocation was lowered to $5.99 million.  ComEd proposes to move the Railroad Delivery Class 

to the new cost of service in ten steps.  While ComEd’s ECOSS has been refined to more 

accurately reflect ComEd’s cost to serve the Railroad Delivery Class, ComEd continues to 

allocate the cost of the 4 kV facilities to the Railroad Delivery Class.  A further refinement of the 

ECOSS eliminating the allocation of 4 kV facilities to the Railroad Delivery Class would move 

the class’s cost of service even closer to actual costs.  This adjustment would more precisely 

reflect the cost causation of the Railroad Delivery Class on ComEd’s system.  The Commission 

should order ComEd to develop, with the cooperation of the two Railroad Delivery Class 

members, a new ECOSS that eliminates the 4 kV facilities from the Railroad Delivery Class’s 

allocation.  

3. ComEd uses Railroad Delivery Class traction power substation 
facilities to serve other ComEd customers. 

 The third issue affecting the Railroad Delivery Class’s costs is the use of their facilities to 

serve other customers.   

 The Commission found in Docket 07-0566 that ComEd used the CTA facilities to serve 

other customers.  Based on the record, however, the Commission could not determine whether a 

credit to the CTA was appropriate.  The Final Order required ComEd to prepare a study to show 

how much it used the CTA facilities to serve other ComEd customers.  Docket No. 07-0566, 

September 10, 2008, Final Order at 220.   
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 This joint study was performed and the results presented by ComEd in this docket.  The 

study results establish that ComEd uses CTA traction power substation facilities to serve other 

ComEd customers and that the CTA is entitled to compensation for the use. 

 Each of the issues identified will be addressed in this hearings brief in the order mandated 

by the outline format. 

 

VIII. COST OF SERVICE AND ALLOCATION ISSUES3 
 C. Potentially Contested Issues 
  1. Embedded Cost of Service Study Issues 
   b. Primary/Secondary Split 
    (ii) Other Primary/Secondary Split Issues 

(b) 4kV facilities allocation 
 

II. ComEd’s ECOSS Erroneously Allocates to the Railroad Delivery Class 
Costs for Facilities Not Used to Provide Service to the Class. 

 ComEd’s ECOSS allocates costs for its 4 kV facilities to the Railroad Delivery Class.  

This is wrong because both the CTA and METRA take traction power service at the higher 

voltage of 12 kV.  The 4 kV facilities are neither used nor useful for the Railroad Delivery Class.  

As a result, ComEd should be required as part of its next rate case to develop an ECOSS that 

excludes the 4 kV facilities from being allocated to the Railroad Delivery Class. 

A. ComEd’s allocation of 4 kV facilities is contrary to the Public Utilities 
Act. 

 The Public Utilities Act (PUA) provides that the Commission must find that all rates and 

charges of a utility are “just and reasonable.”  220 ILCS 5/9-101.  In determining the justness 

and reasonableness of a utility’s charges, the PUA places “the burden of proof to establish the 

justness and reasonableness of the proposed rates or other charges . . . upon the utility.”  220 

ILCS 5/9-201.  In Candlewick Lake Utilities Company v. Illinois Commerce Comm’n, 122 Ill. 
 

3  The headers reflect the mandatory outline format. 



 
Chicago Transit Authority’s Initial Hearings Brief 

ICC Docket No. 10-0467 
Page 8 

App. 3d 219, 227 (2d Dist. 1983), the court found that the “utility has the burden of proving that 

any operating expense for which it seeks reimbursement directly benefits the ratepayers or the 

services which the utility renders.”  In other words, a rate cannot be just or reasonable when it 

includes costs that do not directly benefit the ratepayer being charged the cost.  Here, ComEd 

allocates to the Railroad Delivery Class costs for 4 kV facilities that do not “directly benefit” the 

class given that they are neither used nor useful in providing service to the class. 

B. The Railroad Delivery Class is not served by any facilities below 12 
kV. 

 There is no evidence that either the CTA or METRA takes delivery of traction power 

below 12 kV.  The rebuttal testimony of ComEd witness Larry Alongi alleged that at two 

METRA traction power facilities ComEd provides service at 4 kV, erroneously leaving the 

impression that this service was for traction power.  However, the service he referenced is not 

traction power service under the Railroad Delivery Class.  It is service for other facilities that are 

located in the traction power substation facilities—service that is billed not under the Railroad 

Delivery Class rate but under a different rate.  CTA witness Mr. Harper reviewed both the CTA 

and METRA traction power substation diagrams referenced by ComEd’s Mr. Alongi.  “The only 

circuits connected to the traction power bus were 12 kV and above.  I know that no 4 kV circuit 

is connected to any CTA traction power bus.”  CTA Ex. 4.0, Harper Rebuttal at 3/66-68.  

CTA/METRA Joint witness Mr. Bachman also testified that no 4 kV facilities were connected to 

any METRA traction power bus.  Mr. Bachman further noted that as part of the special Railroad 

Delivery Class power flow study of the traction power substations, the characteristics of all 

traction power substations were reviewed and in no instance was traction power provided via a 4 

kV circuit.  CTA/METRA Joint Ex. 2.0, Bachman Rebuttal at 5/105-6/119.  Mr. Bachman also 
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reviewed the diagrams that Mr. Alongi, ComEd Ex. 49, alleged show that 4 kV circuits provide 

power to the traction power bus.  The two drawings are CTA/METRA Joint Ex. 2.01 

CONFIDENTIAL.  “Neither drawing shows 4 kV service connected to the traction power bus,” 

but rather the 4 kV service feeds non-traction power service.  CTA/METRA Joint Ex. 2.0, 

Bachman Rebuttal at 6/125-131.  At hearing, ComEd witness Alan Heintz confirmed that he 

knew of “no 4kV line that serves the Railroad Delivery Class.”  Tr. at 703/6-10. 

 From an engineering point of view, “it would be impractical and costly” for a 4 kV line to 

provide service for traction power.  “In essence, all of the 4 kV equipment that would have to be 

installed inside and upstream of the CTA substations would have to be sized to handle at least 

three times the electric current that is presently supplied through the existing 12 kV equipment.”  

CTA Ex. 4.0, Harper Rebuttal at 3/54-60. 

 The undisputed record shows that the CTA takes delivery for its traction power 

exclusively at 12 kV via at least two separate circuits to the CTA’s traction power substations.  

At the substations, the power is converted from AC to DC so that it can be sent out via the “third 

rail” to the CTA’s rapid transit trains.  This operation is graphically shown by the diagram 

below: 



 

 

 

 

 

 

 

 

 

 

 

 

CTA Ex. 1.0, Harper Direct at 7.  Another way to illustrate how the power is delivered at 12 kV 

exclusively was presented by CTA/METRA Joint witness Bachman: 

 
Chicago Transit Authority’s Initial Hearings Brief 

ICC Docket No. 10-0467 
Page 10 



 
 
CTA/METRA Joint Ex. 1.0 at 5. 
 
 ComEd’s ECOSS is wrong to allocate costs for delivery facilities below 12 kV to the 

Railroad Delivery Class.  Because power is delivered only at 12 kV or above, the Railroad 

Delivery Class does not cause any costs to be incurred by the 4 kV system nor does the Railroad 

Delivery Class use the 4 kV system.    The problem arises because ComEd defines its primary 

distribution system to include 4 kV.  However, because the Railroad Delivery Class is served 

only by a higher voltage level, “then that customer class should not be allocated any costs of the 

lower voltage levels.  This is exactly the same cost allocation rational as primary voltage 

customer classes not being allocated secondary system costs.”  CTA/METRA Joint Ex. 1.0, 

Bachman Direct at 20/457-465.  “In other words, the Railroad Delivery Class does not create any 

cost causation for the 4 kV voltage level nor does it need the 4 kV investment that has been 

 
Chicago Transit Authority’s Initial Hearings Brief 

ICC Docket No. 10-0467 
Page 11 



 
Chicago Transit Authority’s Initial Hearings Brief 

ICC Docket No. 10-0467 
Page 12 

incurred to serve customer classes at that level.  As a result, by not differentiating the Railroad 

Delivery Class from the other primary distribution system customer classes when allocating all 

primary distribution system costs that  include 4 kV voltage level costs, ComEd is 

inappropriately allocating 4 kV costs to the Railroad Delivery Class.”  Id. at 20/467-21/473. 

C. ComEd has the data available to separate out the 4 kV costs from the 
Railroad Delivery Class allocation. 

 It is feasible and appropriate to delete the 4 kV costs from the Railroad Delivery Class 

allocation.  ComEd does not deny that the Railroad Delivery Class does not receive service at 4 

kV.  Instead, ComEd argues that it would take too much time and effort to refine its ECOSS to 

correct this error that results in an over-allocation of costs to the Railroad Delivery Class.  This 

argument is without merit.  The Railroad Delivery Class has only two members, who receive 

service in the same manner.  The facilities used to serve the two members have been specifically 

identified as part of the load flow study presented in this docket, making a further refinement of 

costs relatively simple. 

 In ComEd’s last rate case, Docket No. 07-0566, the Commission ordered ComEd to work 

with the CTA and METRA to conduct a power flow study of the Railroad Delivery Class 

traction power facilities to determine to what extent ComEd uses the Railroad Delivery Class’s 

facilities to serve other customers.  This study was performed and its results are presented in this 

Docket.  To perform the study, ComEd had to identify each circuit serving each CTA and 

METRA traction power substation.  Multiple scenarios of power flows were then run.  As a 

result of the study, ComEd knows each specific circuit and all pieces of its equipment and 

facilities that are used to delivery power to the Railroad Delivery Class traction power 

substations.  As ComEd’s Mr. Alongi testified, “In order to conduct the power flow, you need to 
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know the circuits involved, the impedence of those circuits, the load on those circuits and where 

that load is connected.”  Tr. at 2124/20-2125/1.  This information can be used as the basis for 

performing a specific cost-allocation for the Railroad Delivery Class that would eliminate the 

inappropriate allocations for the 4 kV system. 

 The CTA requests that the Final Order include a requirement for ComEd to develop a 

new ECOSS for the next rate case that specifically excludes costs for facilities below 12 kV from 

the Railroad Delivery Class allocation. 

VIII. COST OF SERVICE AND ALLOCATION ISSUES 
 C. Potentially Contested Issues 
  1. Embedded Cost of Service Study Issues 
   h. Allocation of Illinois Electricity Distribution Tax 
 
III. As a Tax Exempt Entity, the CTA Should Not Pay the Proposed IEDT 

Charge.  

 ComEd inappropriately proposes to charge the CTA what ComEd calls the Illinois 

Electricity Distribution Tax (IEDT) on a per kilowatt hour basis as a separate line item on the 

CTA’s bill.  This attempt to collect the IEDT charge, which is actually the Public Utilities 

Revenue Act tax that was established when the electric utility industry was deregulated in 1997 

from the CTA, 35 ILCS 620/2-1 et seq., is improper for two reasons.  First, the CTA’s enabling 

statute exempts the transit authority from paying this type of tax.  Second, if the tax were to be 

imposed, it should not be assessed solely on a kilowatt hour basis. 

 The CTA, as a municipal corporation formed pursuant to the Metropolitan Transit 

Authority Act, 70 ILCS 3605, is except from paying the tax.  Section 33 of the Transit Act states: 

The Authority shall be exempt from all state, county, municipal and other units of 

local government taxes. . . All property of the Authority is declared to be public 

property devoted to an essential public and governmental function and purpose 
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and shall be exempt from all taxes and special assessments of the State, any 

subdivision thereof, or any unit of local government. 

Because as a matter of law the CTA is exempt from paying this tax, ComEd’s proposal to collect 

the tax from the CTA must be rejected. 

 Even if the tax were appropriately assessed against the CTA, ComEd’s proposal to collect 

it on a per kilowatt hour basis would not be a correct allocation.  The Illinois Industrial Energy 

Consumers witness Robert Stephens proposes that the tax be collected in two parts.  The first 

part would allocate a portion of the total amount of the tax using a “plant in service” allocator.  

This approach would more accurately reflect the fact that the Public Utilities Revenue Act tax 

uses, as a floor for the amount to be collected, what the utility paid in 1997 under the old 

invested capital tax structure, i.e. $99.5 million.  The second part would collect amounts in 

excess of the $99.5 million based on energy use.  IIEC Ex. 2.0, Stephens Direct at 25/557-

26/599.  As Mr. Stephens testifies, this approach better reflects the cost-causation of the tax 

charge.  “This allocation method is consistent with cost causation, since a utility’s tax liability in 

any given year is not driven exclusively by its energy deliveries.  In fact, for ComEd, the 

correlation between its energy deliveries and the annual tax burden is relatively weak.”  IIEC Ex. 

5.0, Stephens Rebuttal at 31/679-682. 
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VIII. COST OF SERVICE AND ALLOCATION ISSUES 

 C. Potentially Contested Issues 
  1. Embedded Cost of Service Study Issues 
   l.  Other Issues 
 
IV. ComEd Ignores the Commission’s Specific Order Not to Charge AMI Costs 

to the Railroad Delivery Class. 

 ComEd inappropriately includes in the Railroad Delivery Class’s rate costs associated 

with the Advanced Metering Infrastructure (AMI) pilot project.  The inclusion of these costs is is 

contrary to the Commission’s Final Order in Docket No. 09-0263 and should be eliminated. 

 In Docket No. 09-0263, which considered ComEd’s AMI pilot project, the Commission 

found that costs associated with the AMI pilot should not be allocated to the Railroad Delivery 

Class.  The Final Order stated, “Imposing the cost of this pilot program upon the CTA and 

Metra, when they are not the cost-causers, is unfair.”  Docket No. 09-0263, Final Order at 43.  

This finding is consistent with Candlewick Lake Utilities Company v. Illinois Commerce 

Comm’n, 122 Ill. App. 3d at 227, which requires that the service for which a utility seeks 

reimbursement must benefit ratepayers.  “A public utility is entitled to just and reasonable 

compensation for the service given to the public; but on the other hand, the public is entitled to 

demand that no more be exacted from it than the services rendered are reasonably worth.”  

United Cities Gas Co. v. Illinois Commerce Comm’n, 163 Ill. 2d 1, 23-24 (1994).  Here, the AMI 

meters do not benefit the Railroad Delivery Class.  For the Railroad Delivery Class, the AMI 

meters are worthless. 

 The AMI pilot program does not include the Railroad Delivery Class.  The six AMI 

meters surreptitiously installed at railroad traction power substations do not serve any useful 

purpose to the Railroad Delivery Class beyond what the meters they replaced already performed.  

CTA/METRA Joint witness Mr. Bachman testified that even if the railroads participated in the 
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AMI pilot, which they do not, such a pilot would serve little or no useful purpose because both 

the CTA and METRA have spent millions of dollars installing their own SCADA system so they 

know on an instantaneous basis how power is flowing through the traction power systems.  

CTA/METRA Joint Ex. 1.0, Bachman Direct at Pages 23/528-25/542.  In Docket No. 09-0263, 

the Commission stated, “The railroads already have systems in place that equate to, or, are 

indeed superior to, the ones that will be included in the pilot program here.”  Final Order at 43.   

 ComEd argues that the Final Order in Docket No. 09-0263 was ambiguous and needs to 

be clarified. But the language in the Final Order in that AMI docket is clear.  ComEd cannot 

impose AMI pilot costs on the Railroad Delivery Class, including costs associated with meters 

that serve no useful purpose for the Railroad Delivery Class.  Nothing has changed since Docket 

No. 09-0263 to warrant a change to this language that bars ComEd from collecting the AMI 

costs, including the costs for AMI meters that serve no new function, from the Railroad Delivery 

Class.  CTA/METRA Joint Ex. 2.0 at 17. 

 The CTA requests that the Final Order exclude AMI meter charges from the Railroad 

Delivery Class rate. 
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IX. RATE DESIGN 
 C. Potentially Contested Issues 
  4. Non-Residential 
   a. Movement Toward Cost-Based Rates 
    (ii) Railroad Customer Class 
 
V. ComEd’s Proposal to Move the Railroad Delivery Class 10 percent Toward 

“Costs” Is Acceptable Only for This Docket. 

 ComEd proposes to move the Railroad Delivery Class, using a 10-step process, to what 

ComEd believes is the cost of service for the class.  In this Docket, ComEd proposes to move the 

Railroad Delivery Class by 10 percent toward its flawed ECOSS.  The ICC Staff rejects the 10-

step process and instead seeks to impose a higher rate increase on the Railroad Delivery Class.  

The ICC Staff’s position should be rejected and ComEd’s 10 percent movement should be 

accepted for this Docket only. 

A. Because the ECOSS overstates the costs to serve the Railroad 
Delivery Class, any movement toward ECOSS would be higher than 
ComEd’s 10 percent. 

 The CTA has two issues concerning ComEd’s ten-step process.  First, as detailed above, 

ComEd’s ECOSS allocates costs for facilities below 12 kV to the Railroad Delivery Class.  This 

means that the total amount allocated to the Railroad Delivery Class is too high.  If the Railroad 

Delivery Class’s rates were set at ComEd’s full cost of service, ComEd would over-recover its 

costs to serve the Railroad Delivery Class.  Because the movement is only 10 percent under 

ComEd’s proposal in this case, the risk that the resulting rates are too high is limited. 
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B. ComEd’s approach ignores the public interest policy considerations 
expressed by the Commission in setting rates for mass transit 
agencies. 

 Second, even if ComEd’s ECOSS were corrected to exclude the 4 kV system from the 

Railroad Delivery Class, the Commission’s past orders state that there is a public interest 

concern that must be taken into account when setting rates for the Railroad Delivery Class.  As 

CTA witness Ms. Ziring explained: 

The Commission has recognized that mass transit systems provide an overall 

benefit to the community and state because the use of mass transit reduces both 

the level of total energy consumption and provides environmental benefits as 

well.  This is because mass transit is much more efficient than an individual 

driving a car or truck.  By effectively replacing cars and trucks that would 

normally crowd urban streets, mass transit reduces greenhouse gas emissions and 

reduces traffic congestion.  Mass transit also encourages compact development, 

thereby reducing land use and passenger vehicle travel further. 

CTA Ex. 2.0, Ziring Direct at 2/36-42.  The following chart demonstrates the value of mass 

transit as part of reducing a household’s carbon footprint: 



 

CTA Ex. 2.0, Ziring Direct at 5/81-82.  Public Transportation Reduces Greenhouse Gasses and 

Conserves Energy, American Public Transportation Association. 

 These benefits have been recognized by this Commission in ComEd’s earlier cases, 

Docket Nos. 05-0597 and 07-0566.  In the 2005 case, the Commission expressed concern that 

ComEd’s rates “not unduly burden the millions of passengers who depend on public 

transportation.  This Commission also stated that it must consider the public policy implications 

of establishing delivery rates that encourage energy conservation.”  In Docket No. 07-0566, the 

Commission found that ComEd failed to follow the Commission’s earlier directive to minimize 

rate shock on the Railroad Delivery Class and failed to account for the public interest.  “Our 

commitment to a policy of encouraging conservation, efficient energy use and the environmental 

benefits of affordable public transportation has not lessened since the July 26, 2006 Final Order 

in Docket 05-0597.”  Final Order Docket No. 07-0566. 

 Even in non-general rate cases, this Commission found that any requirement for the 

Railroad Delivery Class to pay for the pilot program ran “counter to this Commission’s policy of 

encouraging the use of public transportation for environmental reasons” and that the Rider costs 
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proposed to be charged to the Railroad Delivery Class were against public policy because 

“imposing costs on public transportation providers can limit these providers’ ability to provide 

this transportation.”  Final Order, Docket No. 09-0263 at 43.  Therefore, the Railroad Delivery 

Class rate should not include the full ECOSS amount identified even when the ECOSS is 

corrected. 

C. The ICC Staff recommendation to increase the Railroad Delivery 
Class rate above what ComEd proposed should be rejected. 

 The ICC Staff ignores the public interest concerns of the Commission when it proposes to 

increase the Railroad Delivery Class’s rates even more than ComEd proposes.  The ICC Staff 

does this through a two-step process.  First, the ICC Staff increases the Railroad Delivery Class 

revenue requirement so that the movement is 25 percent toward ComEd’s ECOSS, not the 10 

percent proposed by ComEd.  But the ICC Staff does not stop there.  It proposes a second step.  

In this second step, the ICC Staff imposes a surcharge on the Railroad Delivery Class’s revenues 

allegedly to further close the new “gap” with another 25 percent movement toward “costs.”  As 

ICC Staff witness Mr. Boggs explained, “I added the 33 percent of—well—I’m sorry—on the 

Railroad Delivery Class, I added 25 percent of the difference between embedded costs and the 

Company’s proposed revenue allocation.”  Tr. at 1251/11-14.  As a result of this double 

counting, the ICC Staff violates the Commission’s stated public policy considerations for rate 

increases for public mass transit agencies.  Mr. Boggs’ proposal should be rejected. 

 The Commission should adopt ComEd’s 10-step process in this Docket but only until the 

ECOSS can be refined to exclude allocating to the Railroad Delivery Class costs for service 

below 12 kV. 
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IX. RATE DESIGN 

 C. Potentially Contested Issues 
  4. Non-Residential 

c. Railroad Customers-Utilization of Railroad Customers’ Facilities 
     
VI. The ComEd/Railroad Joint Study Supports a Credit to the Railroad Delivery 

Class for the Use of Their Facilities to Serve Other ComEd Customers. 

 ComEd, as required by the Final Order in Docket No. 07-0566, submitted a study in this 

docket showing the use by ComEd of some of the Railroad Delivery Class’s facilities to serve 

other customers.  As a result of the study, ComEd recommended that the Railroad Delivery Class 

receive a credit for the use of its facilities.  No party disputed either the finding that ComEd uses 

the Railroad Delivery Class facilities to serve other ComEd customers or that a credit is due for 

this use by ComEd.  The ICC Staff recommended method of calculating the credit, however, 

should be rejected. 

 In the last ComEd rate case, Docket No. 07-0566, the Commission ordered the CTA, 

METRA, and ComEd to conduct a study to verify the power flows through the Railroad Delivery 

Class customers’ traction power substations that serve other ComEd customers.  The study 

determined that power did flow through the traction power substations to serve other ComEd 

customers and that the Railroad Delivery Class members should receive compensation for such 

usage of their facilities.  No party disputed the study and its conclusions. 
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 The ICC Staff made two recommendations regarding the Railroad Delivery Class 

facilities study.  First, the ICC Staff suggested that ComEd develop a plan to eliminate the use of 

Railroad Delivery Class facilities to serve other customers.4  While this may be a worthwhile 

long-term goal, it would require costly conversion of both ComEd and Railroad Delivery Class 

customers’ facilities.  There is no evidence to support such a costly conversion at this time.  

Second, the ICC Staff proposed a slight downward adjustment to the facilities use credit.  This 

adjustment is inappropriate because it is based on an erroneous assumption.   

 The ICC Staff proposals regarding the Railroad Delivery Class load flow study should be 

rejected.   

A. The ICC Staff suggestion that the Commission order ComEd, the 
CTA, and METRA to reconfigure the traction power substations 
should be rejected. 

 ICC Staff witness Rockrohr does not oppose a credit for the use of the CTA facilities, but 

he recommends that ComEd and the CTA (and METRA) reconfigure their systems to eliminate 

the power flow through the traction power substations.  While no party opposes Mr. Rockrohr’s 

suggestion as a long-term goal, both ComEd and the Railroad Delivery Class members reject his 

proposal that a time deadline be set for such modifications or that the modifications be 

mandatory.   

 Under Mr. Rockrohr’s recommendation, the configuration at the traction power 

substations would change from a “closed loop” to an open loop configuration.  Under an open 

 
4  The ICC Staff offered two other suggestions to solve the closed loop operation issue.  One suggestion was 

for ComEd to purchase the traction power substations back from the CTA and METRA.  The other 
suggestion was for ComEd to operate and maintain at least the 12 kV bus in the traction power substations.  
Both proposals were roundly rejected by ComEd, the CTA, and METRA.  It appears that the ICC Staff is 
not pursuing those suggestions. 
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loop configuration, the bus at the substation would no longer allow flows from one circuit to 

another circuit.  Such a change requires that:  

ComEd have sufficient capacity on at least one circuit to serve 100 percent of the 

traction power load on a long-term continuous basis.  The “stand-by” circuit must 

also be rated to serve 100 percent of the traction power load on at least a short-

term basis while the normal line is being repaired.  To ensure passengers are not 

stranded or needlessly frightened, switching from a failed line to a backup line 

needs to happen quickly, on the order of a minute or less. Under the present 

scheme where two ComEd lines are connected through a closed bus tie, there is 

no outage at all when a ComEd line fails; the offending line simply causes the 

incoming line breaker to trip and the load is instantly transferred to the second 

line.  With 59 of 61 CTA traction power substations presently operating in a 

closed loop configuration, it would take considerable time and money to engineer 

and install interlocks that would be required for safe operation of the equipment 

under the proposed open line breaker scheme.  Many of ComEd’s circuits would 

need to be modified as well.  As new traction power substations are added, or if 

existing traction power substations undergo major renovation, this 

recommendation will be considered and has already been designed into three 

proposed substations. 

CTA Ex. 4.0, Harper Rebuttal at 5/110-6/127. 

 While there is no disagreement that it should be a long-range goal to eliminate ComEd’s 

dependence upon the Railroad Delivery Class’s traction power substations’ 12 kV closed loop 

bus to serve other ComEd customers, the timing of specific upgrades to ComEd and the 
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individual Railroad Delivery Class members’ facilities should be based on the cost versus benefit 

of making such a change.  ComEd witness Michael Born agreed with the CTA that a more 

reasoned approach would be to make the changes when new stations are added or existing 

stations are renovated and the costs justify the change.  ComEd Ex. 67.0, Born Surrebuttal at 

4/73-81.  Because the closed-loop system is operating today (as it has for at least the last 50 

years) without major problems, a costly, mandatory rebuild should not be ordered.   

 Furthermore, ComEd has told the CTA that any changes as proposed by Mr. Rockrohr 

would need to be paid for by the CTA under Rider NS.  As Mr. Harper noted in his testimony, 

for some traction power substations, “ComEd has quoted costs into the millions of dollars per 

circuit.  If ComEd were to claim that the change recommended by Mr. Rockrohr falls under 

Rider NS, the cost to the CTA would be in the tens of millions of dollars.”  CTA Ex. 4.0, Harper 

Rebuttal at 7/159-8/161.  It makes no sense that the CTA should be required to pay ComEd tens 

of millions of dollars to eliminate ComEd’s use of the CTA’s facilities.   

 The more appropriate resolution is to compensate the CTA for the use of the facilities as 

proposed by ComEd.  “In this way, ComEd’s customers would continue receiving the benefits 

that the CTA traction-power substation’s closed bus configuration provides and would 

compensate the CTA for providing this service.  As present equipment is retired and replaced or 

as new substations are added, an automatic transfer scheme similar to Mr. Rockrohr’s proposal 

will be considered and, if appropriate on a substation by substation basis, implemented.”  CTA 

Ex. 4.0, Harper Rebuttal at 8/169-174.  Until the changes undertaken are completed, a credit to 

the Railroad Delivery Class for use of the facilities should be implemented.   



 
Chicago Transit Authority’s Initial Hearings Brief 

ICC Docket No. 10-0467 
Page 25 

B. The ICC Staff’s adjustment to the amount of the credit to the Railroad 
Delivery Class is erroneous. 

 ComEd calculates the annual credit for its use of the Railroad Delivery Class’s facilities 

at $452,069.  ComEd determined what CTA facilities ComEd uses to deliver power to other 

ComEd customers, calculated what those facilities would have cost had ComEd built them in the 

first instance and then applied a return on investment on the calculated construction costs.  

ComEd reduced the return by two-thirds so that the Railroad Delivery Class credit is one-third of 

the calculated return.  ICC Staff witness Rukosuev makes an adjustment to ComEd’s calculation, 

but Mr. Rukosuev’s adjustment is in error.  Mr. Rukosuev took an adjustment that ComEd made 

to the “Dusk to Dawn” rate and mistakenly applied it to the Railroad Delivery Class.  Thus, there 

should be no adjustment to the Railroad Delivery Class credit.  CTA/METRA Joint Ex. 2.0, 

Bachman Rebuttal at 12 254-267.  The fact that no adjustment is needed was confirmed by 

ComEd in its response to CTA Data Request 3.12, where ComEd stated it “has not proposed to 

decrease the railroad adjustment from the original $452,069.”  Id. at 13/268-271.  CTA/METRA 

witness Mr. Bachman recommends that a more appropriate credit to the Railroad Delivery Class 

for the use of the facilities should be at least a 50/50 split, which is the amount ComEd argues it 

should receive in other cases where it splits benefits.  Using the 50 percent calculation, the 

Railroad Delivery Class credit would be $678,103.  CTA/METRA Joint Ex. 2.0, Bachman 

Rebuttal at 13.  However, for purposes of this case, the CTA would accept ComEd’s credit 

calculation. 

 Therefore, the CTA requests that the final order find that ComEd does use the Railroad 

Delivery Class’s facilities to serve other ComEd customers as described in the power flow study; 

that the Railroad Delivery Class should receive a credit for the use of their facilities by ComEd 

in the annual amount of $452,069; and that the Commission recognizes that ComEd and the CTA 
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will change the configuration at the traction power substations to an open loop configuration as 

traction power substations are added or upgraded when there is economic justification for such a 

change. 

IX. RATE DESIGN 
 C. Potentially Contested Issues 
  8. General Terms and Conditions 
   b. Limitations of Liability Language 
 
VII. The Commission Should Reject ComEd’s Proposal to Shift Liability for Its 

Actions to the Customers. 

 ComEd’s proposal to materially change its limitation of liability language under its 

general terms and conditions inappropriately absolves ComEd of liability.  The new language 

would make ComEd liable for personal injury or death or other damages only if it is grossly 

negligent.  This language would shift liability to all customers for any damages, injuries, and 

death arising out of ComEd facilities.  Such a shift would severely affect the CTA because 

ComEd has multiple facilities located on, over, and under CTA property pursuant to a written 

contract between the CTA and ComEd. 

 Currently, ComEd’s general terms and conditions deal only with liability resulting from 

interruption of service.  They state:  

 The Company is not responsible for damages for any failure to provide 

electric service, or for interruption to one or more phases, or reversal of 

such service, if such failure, interruption, or reversal is without willful 

default or negligence on the Company’s part.  Nor is the Company 

responsible for interruptions, by under frequency relays or otherwise, 

required to preserve the integrity of the electric delivery system in the 
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Company’s service territory or the regional interconnected electric 

systems. 

 ComEd proposes to eliminate this section and substitute the following language: 

Moreover, the Company is not liable for damages that may be incurred by 

the use or presence of the Company’s facilities or property on an 

applicant’s or retail customer’s premises; the Company is not responsible 

for or liable for damages to an applicant’s, retail customer’s, RES’s, or 

MSP’s equipment or property caused by conditions not due to the gross 

negligence of the Company. . .  

. . . The Company is neither responsible nor liable for electric power and 

energy from and after the point at which it passes from Company facilities 

to equipment owned or controlled by a retail customer, RES, or MSP.  The 

retail customer, RES, or MSP, as applicable, must protect and keep the 

Company harmless from all claims for any injury or damage occurring 

after such point, except in the event that such injury or damage is shown to 

have resulted solely from the gross negligence of the Company. . . 

 This language change is contrary to the CTA/ComEd contract and exposes the CTA to 

significant liability because ComEd has numerous lines on, over, and under CTA rights of way.  

On the one hand, ComEd argues that the language is meant only to cover the lines that directly 

serve a customer, i.e., service drops.  If that is the case, then the proposed language is overly 

broad and should be rewritten to address this specific concern.  On the other hand, in responses 

to CTA data requests, ComEd stated that the language is intended to supersede provisions in the 

CTA/ComEd contract.  CTA Ex. 3.0, Kovalan Direct at 6/113.  ComEd Response to CTA Data 
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Request 2.01.  If ComEd’s intent is not to modify the CTA/ComEd contract as it relates to 

ComEd’s installing, operating, or maintaining facilities on CTA property, then this language 

should be modified so that it does not apply to facilities installed, operated, or maintained by 

ComEd pursuant to existing contracts. 

 The CTA and ComEd have a contract that governs, among other things, issues relating to 

liability, specifically:  

• Article 15.  This article provides that ComEd, with the consent of the 

CTA, “shall have the right to locate its Facilities on, in or over CTA 

Facilities provided that such right is and shall continue to be exercised so 

as not to interfere with the use of such CTA Facilities by CTA.”  CTA Ex. 

1.02 at 15, Section 15.02.  As a result of this provision, ComEd has 

installed facilities on, in, and over CTA Facilities and rights of way. 

• Section 20.01.  This section provides that ComEd is not liable to the CTA 

“for any loss or damage resulting from non-delivery of all or any portion 

of the electricity to be supplied to the CTA unless such non-delivery 

occurs through the negligence or willful default of Edison.”   

• Section 20.02.  This provision  sets out ComEd’s indemnity obligations to 

the CTA as follows: 

 SECTION 20.02.  Edison shall, during the term hereof, indemnify 

CTA against any and all claims for damages in favor of any third person 

or persons, corporation or corporations, founded upon or arising from (a) 

the construction, installation, relocation, removal, insulation, operation or 

maintenance of any Edison Supply Facilities or any Edison Facilities in 
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Edison Joint Substations or in CTA Facilities, or (b) Edison’s improper or 

negligent construction, installation, relation, removal, insulation, operation 

or maintenance of Conversion Facilities in Edison Joint Substations or 

CTA Facilities in CTA’s Special Substations; and Edison shall pay and 

reimburse CTA for all damages, costs, expenses and attorneys’ fees that 

CTA may be put to or incur in defending, or by reason of, any suit brought 

against it for such damages. 

• Section 21.01 provides that each party to the contract assumes “full 

responsibility for insuring the property, structures, facilities and equipment 

owned by such party, or deemed by the provisions of this agreement to be 

owned by such party, to the extent considered appropriate by such party.”  

CTA Ex. 3.0, Kovalan Direct, at 3/47-4/73 

 ComEd continues to make requests to place its facilities on, over, and under CTA rights 

of way.  “These requests by ComEd to place its facilities on CTA property are continuing in 

nature.  For example, since this Docket was filed, ComEd has made at least three requests to put 

its facilities on CTA property.”  CTA Ex. 4.0, Harper Rebuttal at 10/209-212. 

 ComEd did not discuss the tariff change with the CTA prior to filing the new tariff.  

“ComEd generally does not share with individual customers or groups or publish the specific 

proposed revisions it plans to file in rate cases prior to the date such revisions are formally filed 

with the Illinois Commerce Commission.”  ComEd response to CTA Data Request 3.10, CTA 

Ex. 4.01.  The position by ComEd that it does not talk to its customers prior to a rate case about 

contract issues and that it can unilaterally make contract modifications is a recent development.  

From the inception of the 1958 agreement, ComEd and the CTA have mutually agreed to 
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modifications of the contract through the issuance of “advices.”  The advices are agreements 

signed by both parties formally making changes to the contract.  CTA Ex. 4.02 is the list of 

advices to the contract, and the entire language of the advices is found in CTA Ex. 4.03 

CONFIDENTIAL.  Starting with Docket No. 05-0597, ComEd decided it could unilaterally 

change contract provisions.  While allowing some tariff modifications, the Commission did 

recognize there that the parties should negotiate modifications to the contract.  “[T]he 

Commission would have expected ComEd to negotiate a new contract for the delivery of power 

and energy with the CTA and present it to the Commission for approval.”  Docket No. 05-0597, 

Final Order at 188.  As noted above, ComEd’s new position, however, is that it will revise the 

contract only by making unilateral filings with the Commission. 

 The Commission should reject ComEd’s attempt to shift liability for its facilities located 

on the CTA’s property.  As Ms. Kovalan stated: 

  If adopted, the new tariff would make the CTA, a governmental agency, 

liable for all but ComEd’s gross negligence regarding its equipment, personnel, 

and agents.  The CTA cannot accept this level of risk.  ComEd also claims that the 

tariff would relieve ComEd of the obligation to maintain sufficient insurance to 

protect the CTA as required by the CTA/ComEd contract.  

  In addition, the proposed tariff is detrimental to CTA passengers in the 

event of any damage, injury, or death caused by malfunctioning ComEd 

equipment or negligence of ComEd employees while on CTA property because 

the tariff absolves ComEd of any responsibility for such damages, injuries, or 

death.  This is bad public policy. 
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  I understand that in past ComEd rate cases that the Commission has found 

that there is a public interest in providing mass transit services in the Chicago 

area.  By approving this language, the Commission would be shifting costs to the 

very public agencies it has vowed to assist. 

CTA Ex. 3.0, Kovalan Direct at 7/136-148. 

 The Commission should reject ComEd’s attempt to shift liability to the CTA for all but 

ComEd’s gross negligence. 
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