
 STATE OF ILLINOIS  
ILLINOIS COMMERCE COMMISSION  

 
 

 
Northern Illinois Gas Company d/b/a   )  
Nicor Gas Company     )   

)  Docket No. 10-0562  
Application pursuant to Section 8-104 and  )  
Section 9-201 of the Illinois Public Utilities Act  )  
for consent to and approval of an Energy  )  
Efficiency Plan and approval of Rider 30,  )  
Energy Efficiency Plan Cost Recovery and  )  
Related changes to Nicor Gas’ tariffs.   ) 
 
  

BRIEF ON EXCEPTIONS OF THE 
ENVIRONMENTAL LAW & POLICY CENTER AND 

THE PEOPLE OF THE STATE OF ILLINOIS 
 
 

February 2, 2011 
 
 

Submitted By:  
 
Brad Klein  
Robert Kelter  
Environmental Law & Policy Center  
35 E. Wacker Dr., Suite 1600  
Chicago, IL 60601  
Phone: (312) 673-6500  
Fax: (312) 795-3730  
bklein@elpc.org  
rkelter@elpc.org 
 
LISA MADIGAN, Attorney General 
 
Karen L. Lusson 
Senior Assistant Attorney General 
Public Utilities Bureau 
Office of the Attorney General 
100 West Randolph Street, 11th Floor 
Chicago, Illinois 60601 
Telephone:  (312) 814-1136 
Fax:  (312) 814-3212 



1 

 

On January 14, 2010 the Commission issued a Proposed Order in this docket 

conditionally approving Nicor’s Energy Efficiency Plan (“Plan”), but requiring Nicor to make 

substantial changes to the Plan and file a subsequent compliance filing. The Plan, combined 

with the changes required by the Proposed Order, put Nicor on a positive path towards meeting 

the state mandated efficiency goals.  However, as set forth below, the Environmental Law and 

Policy Center (ELPC) and the People of the State of Illinois (AG or the People) believe that the 

Proposed Order improperly calculates the spending cap and fails to require Nicor to purchase 

as much cost-effective efficiency as the law requires. 

For the reasons described below, the Commission should amend the proposed order to 

require Nicor to recalculate its spending caps by to include all retail customers – including 

transportation customers – in the calculation of its spending caps.  The Commission should 

also reject Nicor’s decision not to spend tens of millions of dollars available under the spending 

cap that could be used to deliver additional customer savings. This additional spending would 

help meet the statute’s cumulative savings requirements and is consistent with the Company’s 

obligations to provide least cost service.  

 
I. NICOR SHOULD INCLUDE ALL RETAIL CUSTOMERS INCLUDING 

TRANSPORTATION CUSTOMERS IN THE CALCULATION OF SAVINGS GOALS 
AND SPENDING CAPS UNLESS THEY ARE SPECIFICALLY EXCLUDED BY THE 
STATUTE.  

 
At issue in this proceeding is the proper way to calculate the natural gas efficiency 

savings goals under subsection 8-104(c) and the spending caps under subsection 8-104(d) of 

the PUA. Central to this issue is whether or not transportation customers should be considered 

“retail customers” within the meaning of the statute. 
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Subsection 8-104(c) – savings goals:  

Natural gas utilities shall implement cost-effective energy efficiency measures to 
meet at least the following natural gas savings requirements, which shall be 
based upon the total amount of gas delivered to retail customers, other than the 
customers described in subsection (m) of this Section, during calendar year 
2009 multiplied by the applicable percentage. 220 ILCS 5/8-104(c).  
 

Subsection 8-104(d) – spending caps:  

Notwithstanding the requirements of subsection (c) of this Section, a natural gas 
utility shall limit the amount of energy efficiency implemented in any 3-year 
reporting period … by an amount necessary to limit the estimated average 
increase in the amounts paid by retail customers in connection with natural gas 
service to no more than 2% in the applicable 3-year reporting period. 220 ILCS 
5/8-104(d). 
 
The Proposed Order in this case held that transportation customers should be 

considered “retail” for the purpose of calculating savings goals and “wholesale” for the purpose 

of calculating the spending caps:  

The Commission is persuaded by Staff's analysis and arguments that it was 
proper for Nicor to exclude the dollars paid to alternative gas suppliers by Nicor's 
large transportation customer from the computation of its gas spending limit, but 
it was incorrect for Nicor to exclude the volumes of gas purchases by those 
same transportation customers from the computation of its savings goals.  While 
this result may seem contradictory at first blush, it is clear to the Commission 
that this finding comports with the statute in question, and the attendant 
legislative history as discussed by Staff.  

PO at 15.  

For the reasons discussed below, the Commission got it right with respect to the savings 

goals and wrong with respect to the spending cap.  The statute’s plain language, the common 

understanding of the word “retail” in Commission practice and under other Illinois statutes, as 

well as the underlying logic of the gas EEPS, all conflict with the Proposed Order’s exclusion of 

transportation customers from the spending limit calculation.  
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A. Staff’s Exclusion of Transportation Customers From the Spending 
Calculation is Inconsistent with the Plain Language of the Statute and the 
Common Understanding of the Term “Retail Customers” in Other Illinois 
Statutes.  

 
As reproduced above, the language of section 8-104(d) is straightforward and plain.  It 

requires gas utilities to base their calculation of spending limits on the amounts paid by “retail 

customers” without exclusion.  

The meaning of “retail” is also straightforward, as the AG and ELPC argued in their initial 

briefs. ELPC Brief at 4-5; AG Brief at 8-15. Everyone who practices at the ICC understands the 

simple premise that sales to an ultimate end user are “retail” while sales destined for resale are 

“wholesale.” In the parallel Peoples Gas / North Shore case, for example, the Proposed Order 

states that the “key factor in determining the applicability of Section 8-104 is whether the 

customer uses the commodity or resells it.” Case 10-0564, Proposed Order at 41.  Thus, if you 

buy gas from Nicor or an alternative competitive supplier and use it to heat your business or run 

your machines – you are a retail customer.  If you buy gas to resell it to one of your customers 

– you are a wholesale customer. 

Staff apparently agrees with this general principle. In fact, Staff devotes nearly five 

pages of its brief to explain why transportation customers are “retail” for the purposes of 

calculating savings goals. See Staff Initial Brief at 22-26. Staff also refers to the common 

understanding of the term “retail” as used elsewhere in the PUA and other Illinois statutes. Id. 

at 23-25 (discussing Section 7-210 of the PUA; Section 16-102 of the PUA’s Article XI 

(“Electric Service Customer Choice and Rate Relief Law of 1997”); Section 13-220 of the 

PUA’s telecommunications article; Section 20-102(b) of the PUA’s Customer Choice law; as 

well as other Illinois statutes such as the Illinois Retailers’ Occupation Tax Act). In all of these 

statutes, Staff points out that the “key factor” in determining whether a customer is “retail” or 
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“wholesale” is “whether the customer uses the good or service rather than re-selling it.”  Staff 

Brief at 25 n.24.  

Staff ignores all of this statutory authority when it comes to Section 8-104(d). In this 

case, Staff argues that the Legislature must have intended transportation customers to be 

“wholesale customers” for the purpose of calculating spending limits under the statute. Staff 

bases its entire argument on its interpretation of the transcript of one 2009 legislative debate 

between Rep. Dan Reitz and bill sponsor Rep. Robert F. Flider. See Staff Brief at 17. 

According to Staff, the “dichotomous treatment” of transportation customers is the only way to 

give meaning to this legislative history. See PO at 14.  

Staff acknowledges, however, that this legislative history is somewhat ambiguous. For 

example, Staff notes that it is “somewhat unfortunate” that Representative Reitz used the term 

“wholesale” throughout the legislative debate because it “could lead one to think that he is not 

even talking about retail customers.” Staff Brief at 19.  However, Staff insists that he was, in 

fact, talking about retail customers and thus, the Commission should interpret the phrase “retail 

customers” differently in subsection 8-104(d) than it does in subsection 8-104(c). Even though 

Staff acknowledges that this “may initially appear somewhat counterintuitive,” Staff insists that 

this is the “only interpretation of the statute that holds up to scrutiny.” Id. at 20.  

 We respectfully disagree with Staff’s analysis on this issue. The basic principle of 

whether a customer is “retail” or “wholesale” should be consistent across all of the statutes 

administered by the Commission and should certainly remain consistent within the same 

section of the Public Utilities Act.  Moreover, ELPC and the People do not agree that the 

legislative colloquy “clearly establishes” anything.  The transcript never even mentions 

transportation customers nor does it define the terms “wholesale” and “retail." In order to reach 
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the conclusion it wants, Staff must assume that the quoted representatives used the words 

“wholesale” and “retail” outside the context of their normal usage in other Illinois statutes and, 

further, intended the word “retail” to mean something different in two consecutive subsections 

of the same statute.  

Staffs reliance on the legislative history also ignores the legal principle that it is only 

appropriate to turn to legislative history when the statutory language is not clear. Metropolitan 

Life Ins. Co. v. Washburn, 112 Ill.2d 486, 492 (1986). The best indication of what the 

legislature intended is the statutory language itself. Metro Utility Co. v. Illinois Commerce 

Comm'n, 262 Ill. App. 3d 266, 274 (1997). The language in 220 ILCS 5/8-104(d) clearly and 

unambiguously directs utilities to calculate their spending caps based on the amounts paid for 

natural gas service by all “retail customers.” There is no exclusion. If the legislature had 

intended to exclude revenue from transportation customers from the calculation of spending 

limits it would have done so explicitly. For example, the legislature plainly and explicitly 

excluded the subset of “subsection (m)” customers from the class of retail customers for the 

purposes of calculating savings goals under subsection 8-104(c). There is no corresponding 

exclusion in subsection 8-104(d).    

In sum, Staff inverts the appropriate analytical process when it comes to legislative 

history.   If the meaning of a statute is unclear, then it is appropriate to turn to legislative 

history to help clarify it.  When statutory provisions are clear and unambiguous, the plain 

language as written must be given effect, without reading into it exceptions, limitations, or 

conditions that the legislature did not express. See Davis v. Toshiba Machine Co., 186 Ill. 2d 

181, 184-85 (1999). In this case, however, we have a clear statute and a very ambiguous 

legislative history. No one can know with any degree of certainty what Mr. Reitz was getting at 
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in his questions to Representative Flider.  The level of interpretation required to reach Staff’s 

position speaks for itself. While Staff points out that statutory context is important and parties 

are not free to “create their own definitions,” PO at 14 (quoting Staff Brief at 22) that is exactly 

what Staff did here. Staff should not have relied on legislative history in this case to advance a 

“dichotomous”, “counter-intuitive”, and “contradictory” interpretation of a statute that is at odds 

with the common understanding of the word “retail” under the PUA and other Illinois statutes.  

B. Staff’s Interpretation of Section 8-104(d) Would Create Inconsistencies in 
the Logic and Structure of the Act. 

The statute’s cost recovery language at Section 8-104(e) further reinforces the 

Legislature’s intent that all customers except for the limited category of customers described in 

subsection (m) are to participate in and help pay for Nicor’s energy efficiency programs:  

A utility providing approved energy efficiency measures in this State shall be 
permitted to recover costs of those measures through an automatic adjustment 
clause tariff filed with and approved by the Commission. The tariff shall be 
established outside the context of a general rate case and shall be applicable to 
the utility’s customers other than the customers described in subsection (m) of 
this Section.  

220 ILCS 5/8-104(e).  This provision makes clear that all of the utility’s customers except those 

who receive an exemption through subpart (m) of Section 8-104 have to pay for the efficiency 

programs. It would make no sense for customers paying the charges to be excluded from the 

calculation of the spending cap. See AG Brief at 10-11. 

Furthermore, even the customers of the gas utility who meet the requirements of the 

Section 8-104(m) exemption provision must still set aside in an account an amount (2% of the 

customer’s gas cost) dedicated to energy efficiency measures. See 220 ILCS 5/8-104(m)(1)(c). 

Since the purpose of subsection (m) is clearly to allow these customers an exemption from the 

more traditional EEP funding mechanism, it again makes no sense that the legislature would 
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choose to impose higher charges on them than other large transportation customers that do not 

meet the subsection (m) criteria. Under Nicor and Staff’s approach, self-directing customers 

would need to reserve the full funds based on commodity plus delivery charges for dedicated 

energy efficiency measures, but those who did not bother to apply as an SDC customer would 

have funding contribution calculations based on explicitly excluding commodity costs.  This 

creates a clear inconsistency in the logic of the Act. 

C. Staff’s Exclusion of Transportation Customers From the Spending 
Calculation Will Make it Harder for Companies to Meet Their Goals in Future 
Years.  

ELPC’s initial brief explains how Nicor’s savings goals ramp up quickly over time but its 

budget remains relatively flat. ELPC Initial Brief at 10.  Although Nicor is able to meet its annual 

incremental goals easily in this first planning cycle, this will not be the case in future years. 

Already, the electric utilities are experiencing difficulty meeting their goals with the available 

budget in the second planning cycle under electric EEPS, as goals ramp up and the less 

expensive programs produce reduced levels of savings as time progresses.  Gas utilities will be 

similarly challenged in future planning cycles.  

To the extent that there is any ambiguity in how the statute defines “retail customers” 

(and we submit there is not), the Commission should interpret the statute in a way that would 

allow the companies to meet their goals rather than fall short, consistent with the Legislature’s 

intent.  By eliminating transportation customers, Staff and Nicor propose to shave between $20 

and $50 million from the budget Nicor has available to meet its goals in this cycle. See Table 1, 

supra. This shortfall will constrain the company’s ability to meet its cumulative goals in future 

years. By including transportation customers in the calculation of Nicor’s spending limits under 

Section 8-104(d), the Commission will help maximize the Company’s opportunity to achieve the 



8 

 

statute’s future savings goals, as the Legislature intended. In addition, the recalculation would 

have the simple effect of providing greater net benefits to Nicor customers, and would have a 

positive ripple effect across multiple service territories.  AG Brief at 15-16. 

II. THE COMMISSION SHOULD ORDER NICOR TO SPEND EXCESS FUNDS 
AVAILABLE ON ADDITIONAL COST-EFFECTIVE ENERGY SAVINGS. 

 
As ELPC argued in its brief, Illinois law requires Nicor to maximize customer savings in 

order to meet its obligation to provide least cost service: 

Subsection (a) of the gas EEPS states that “natural gas utilities and the 
Department of Commerce and Economic Opportunity are required to use cost-
effective energy efficiency to reduce direct and indirect costs to consumers. 
220 ILCS 5/8-104(a). Subsection (c) clearly indicates that the savings goals are 
floors, not ceilings. 220 ILCS 5/8-104(c) (“Natural gas utilities shall implement 
cost-effective energy efficiency measures to meet at least the following natural 
gas savings requirements …”). Furthermore, Nicor has an obligation to provide 
service at the “least possible cost” to its ratepayers. 220 ILCS 5/1-102.  

ELPC Brief at 14. Instead of submitting a plan that would maximize savings to its customers, 

however, Nicor submitted a bare minimum plan that was designed to just barely meet its 

annual incremental savings goals.  By doing so, Nicor left tens of millions of dollars on the table 

that could have been used to deliver additional ratepayer savings: 
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Table 1: Nicor Three Year Budget (PY1 – PY3)1 

 Total  Unspent Funds  Planned 
spending as % of 
budget cap  

Nicor’s Planned Spending  $100,438,892 -- -- 

Nicor’s Budget Cap 
calculation 

$140,823,038  $40,384,146  71 

Staff’s Budget Cap 
calculation  

$168,065,180  $67,626,288  59 

AG/ELPC Budget Cap  
calculation 

$188,000,000   $87,561,118  53 

 

The differences between available funds and Nicor’s current budget are significant even if the 

Commission adopts Nicor or Staff’s flawed spending cap analyses.  Nicor plans to spend $100 

million over three years, while even under its own calculation the cap is $140 million (under 

Staff’s calculation the cap is $168 million and under AG/ELPC’s calculation it is $188 million).   

ELPC’s brief explained that Nicor’s decision to leave millions of dollars on the table will 

hurt ratepayers and violates the Company’s obligation to provide least cost service.   

Nicor’s portfolio of programs has a benefit-cost ratio of 2.2, 2.7 and 2.9 for plan 
years 1, 2, and 3, respectively. Nicor Ex. 2.0, 19. This means that each dollar of 
lost investment represents between two and three dollars of lost opportunity for 
Illinois ratepayers and the utility system. Nicor’s decision to leave between $40 
and $88 million unspent in this docket represents hundreds of millions of dollars 
of lost opportunity for Illinois. 

ELPC Brief at 14.  

ELPC further described how Nicor’s bare minimum approach in this case undermines its 

ability to meet future cumulative savings requirements:  

                                                            
1 ELPC Initial Brief at 10.  
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The Illinois statute requires utilities to save an increasing amount of energy over 
time, with approximately the same budget. The law includes annual minimum 
savings targets as well as longer term cumulative goals. Thus, Nicor could have 
applied excess savings achieved in early years towards compliance in future 
years when the goals will be harder to meet. Instead, Nicor stopped short – 
spending only a fraction of its available budget and just barely exceeding year-to-
year goals. 

ELPC Brief at 9.  The gas EEPS explicitly allows utilities to carry savings forward to comply 

with cumulative goals in future years. See ELPC Brief at 12 (comparing Section 5/8-104(c) 

(gas statute) with Section 5/8-103(b) (electric statute). However, as stated by Nicor’s progam 

manager James Jerozal, Nicor was not even aware of this when it designed its Plan in this 

case.  ELPC Brief at 11-12 (citing cross examination of James Jerozal, Tr. 50-52).  

The Proposed Order neglects to address these important arguments, and should be 

adjusted accordingly.  At a minimum, the Proposed Order should be corrected to reflect ELPC 

and the Attorney General’s positions and the Commission should explain why it rejects them.   

* * * 

EXCEPTIONS LANGUAGE 

We propose the following revisions beginning at page 15 of the Proposed Order in order to 

address the recommendations in this Brief on Exceptions.  

C. Commission Analysis and Conclusion 

The Commission agrees with Staff that Nicor’s exclusion of gas purchased by 
transportation customers is improper.  We direct Nicor to include gas purchased by 
transportation carriers in its calculations of gas savings goals.   

We also find as do both Staff and the Company that the computation of the natural gas 
plan spending limit should start with a definition of “amounts paid by retail customers in 
connection with natural gas service” that excludes amounts paid by large customers to non-
certified alternative gas suppliers.  Where the parties diverge on determining the spending limit 
is in whether the gas purchased by Nicor's large transportation customers should be included in 
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the calculations.  Nicor excludes those customers, believing that the statute requires them to 
only consider gas delivered to retail customers, and that as Nicor does not sell gas to those 
transportation customers, they should not be included in the calculation. 

Staff and the AG both disagree with Nicor's reasoning, and argue that only those 
transportation customers who satisfy the requirements of Section 8-104(m) should be excluded 
from the calculation.  According to the AG, the exclusion of those eligible transportation 
customers results in Nicor underestimating the appropriate gas savings goals by about 45%. 

The Commission is persuaded by Staff's analysis and arguments that it was proper for 
Nicor to exclude the dollars paid to alternative gas suppliers by Nicor's large transportation 
customer from the computation of its gas spending limit, but it was incorrect for Nicor to exclude 
the volumes of gas purchases by those same transportation customers from the computation of 
its savings goals.  While this result may seem contradictory at first blush, it is clear to the 
Commission that this finding comports with the statute in question, and the attendant legislative 
history as discussed by Staff.  The Commission will therefore determine that the savings goals 
endorsed by Staff are adopted for this proceeding.  The Commission further directs Nicor to 
include in its compliance filing, a gas savings plan that encompasses the gas spending limit and 
results in the gas savings espoused by Staff.   

The Commission agrees with Staff’s view of the 2% rate cap in the three year reporting 
period and finds that the Company’s proposed budget should be increased by 20%.   

Nicor argues that its determination of the therm goals over the 3-year reporting period is 
in compliance with Section 8-104(c) of the Act and should be accepted by the Commission.  
However, the Commission disagrees that therms delivered to transportation customers should 
be excluded from the calculation of the natural gas savings goals.  Nicor based the calculation 
on the number of therms delivered to only its bundled retail customers and to those customers 
who have signed up for the Customer Select program, a minority of Nicor’s gas deliveries to 
end use customers purchasing commodity from a third party.  Nicor’s Plan fails to include a 
significant portion of transportation gas delivered to end use customers for purposes of 
calculating savings goals, in direct contradiction of the directive in Section 8-104(c) to 
implement energy efficiency measures to meet the savings requirements, “which shall be based 
upon the total amount of gas delivered to retail customers, other than the customers described 
in subsection (m) of this Section”.  220 ILCS 5/8-104(c).   

With respect to spending limitations, the Commission finds that contrary to Staff’s 
argument, there is no basis to exclude transportation customers from the calculation in Section 
8-104(d). Both sections of the statute are clear, and require gas utilities to begin with Nicor’s 
“retail” customers. The key factor in determining the applicability of “retail customer” in Section 
8-104 and in other sections of the PUA is whether the customer uses the commodity or resells 
it. Transportation customers do not resell gas.  Therefore they are “retail customers” and should 
be included in both calculations.  Because the statute is clear on this point there is no need to 
resort to legislative history. In any case, the legislative colloquy cited by Staff on this point is far 
from clear and raises clear contradictions with the common understanding of the word “retail” in 
other sections of the PUA.  



The Commission also directs Nicor to expend excess funds available in any year that are 
over and above what Ameren expects to spend on gas savings, to the extent possible, towards 
additional cost-effective natural gas savings opportunities that Nicor can identify. While the 
Commission recognizes that Nicor alone has authority over how it spends these excess funds 
so long as they are spent in accordance with the requirements of this Order, the Commission 
expects Nicor to work with the SAG to identify opportunities. The Commission finds that the 
expenditure of these funds will benefit Nicor’s customers and will help enable Nicor to approach 
its required cumulative savings goals in future years. 

 

Respectfully submitted, 

By: 

 
Brad Klein, Staff Attorney 
Robert Kelter, Senior Attorney 
Environmental Law & Policy Center  
35 E. Wacker Drive, suite 1600 
Chicago, IL 60601 
T: (312) 795-3746  
F: (312) 795-3730  
bklein@elpc.org  
rkelter@elpc.org 
 
 

 
Senior Assistant Attorney General 
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Illinois Attorney General's Office 
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