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RESPONSE OF THE CITIZENS UTILITY BOARD  
TO THE COMPANIES’ MOTION FOR ENTRY OF PROTECTIVE ORDER 

Pursuant to the Illinois Commerce Commission's ("ICC" or "Commission") Rules of 

Practice, 83 Ill. Admin. Code 200.190, now comes the Citizens Utility Board (“CUB”), by and 

through its attorneys, to respond to AGL Resources Inc., Nicor Inc. and Northern Illinois Gas 

Company’s, d/b/a Nicor Gas Company (“Nicor”) (collectively “the Companies”), Motion for 

Entry of Protective Order.  CUB requests that the Commission amend the language of the 

Protective Order to comply with Illinois law. 

INTRODUCTION 

On January 18, 2011, the Companies filed with the ICC an application for approval of 

reorganization and other related approvals allowing Nicor to merge with and become a 

subsidiary of AGL Resources.  On January 19, 2011, CUB filed a Petition to Intervene.  At the 

same time, the Companies filed a Motion for Entry of Protective Order (“Motion”) in 

conjunction with their Application, requesting an unlawfully broad definition of “Confidential” 

and suggesting an unwarranted second category of protected information, “Highly Confidential.”  

Although their initial filing, which included the Companies’ direct testimony supporting their 

application, includes no confidential information, in their Motion the Companies assert that they 

anticipate Commission Staff and intervening parties will seek to review or provide confidential 
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information during the course of the proceeding.  The definitions of “Confidential” and “Highly 

Confidential” suggested by the Companies should be condensed and amended to meet the 

requirements of the Public Utilities Act (“PUA” or “the Act”), 220 ILCS 5/4-404 and 5/5-108, 

The Motion also designates as “Confidential” information in which the Companies claim a 

“business interest,” which is generally defined as anything the Companies claim relates to their 

business.  This request for protection of information in which it asserts merely a “business 

interest” should be denied.  Such a broad definition is contrary to controlling Illinois law, which 

favors public access to public records.  This is especially important in this docket, where the 

Commission must review whether the proposed merger is in the public interest. 

ARGUMENT 

I. The definition of “confidential” as including any information in which the 
Companies claim a “business interest” is contrary to Illinois law and against the 
public interest 
 

The Companies have requested “confidential” designation for all “non-public information 

maintained by a party in confidence in the ordinary course of business and in which such party 

has a business interest in maintaining confidence.”  The Companies Motion Exhibit A at 2 

(emphasis added).  Additionally, the Companies have requested “highly confidential” 

designation for specific categories of information, including critical infrastructure, trade secret 

and high level financial information.  Two designations are unnecessary, and only the 

information listed under “highly confidential” is deserving of “confidential” treatment at all.  The 

information for which the Companies requests simply “confidential” designation could include 

information that does not require or deserve withholding from the public (unless it is otherwise 

designated by law, the Administrative Law Judge or the Commission), because just about any 

piece of information could conceivably constitute a “business interest.”  A “business interest” is 
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not a reason to withhold the information from the public absent some other reason, such as those 

the Companies have included under “highly confidential.”  Therefore, if the Commission grants 

the Companies’ request for a Protective Order, it should allow only one level of “confidential” 

designation, and should not allow protection for undefined “business interest” information. 

The confidentiality definitions set forth in this Protective Order will govern both the 

discovery process and evidentiary hearing, since each discovery response could be introduced as 

evidence of record in the case.  If granted, this Protective Order ultimately governs the 

parameters of what information could be restricted from the public record.  Thus, the language in 

the Protective Order must accommodate the provisions under Illinois law regarding public access 

to judicial records.   

In reviewing the Companies’ request for a protective order, the Commission should be 

mindful that both the PUA and Illinois case law favor public access to judicial records, including 

Commission proceedings, and place the burden for demonstrating the need for restriction of 

public access to such information squarely on the requesting party.  See 83 Ill. Adm. Code 

200.25, 200.340, and 200.530; 220 ILCS 5/10-101.  Commission Rules and Illinois law have 

established a basic framework to determine the threshold requirements for the designation of 

confidential information.  Section 5/4-404 of the PUA provides protection for “confidential and 

proprietary” information, but the Act does not provide a definition of “confidential.”  Therefore, 

in each new case, Illinois utilities suggest the definition of “confidential” that they would prefer 

apply to their Company in that particular case.  Illinois law has established several standards that 

the Commission must consider in evaluating each company’s proposal; the Companies’ proposed 

definition of “Confidential” does not meet the established standards. 
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The Commission's Rules of Practice require full disclosure of all relevant and material 

facts, and assembly of a complete public record. 83 Ill. Adm. Code 200.250, 200.340, and 

200.530; 220 ILCS 5/10-101.  When Illinois courts have interpreted Illinois law regarding the 

designation of confidential information, they have applied a high threshold to overcome the 

presumption in favor of public access.   In Re the Marriage of Johnson, 232 Ill. App. 3d 1068 

(1992) (citing Shenandoah Publishing House, Inc. v. Fanning, 235 Va. 253, 259, 368 S.E.2d 

253, 256 (1988)).  Illinois law dictates that the party seeking to restrict public access to court 

documents bears the burden of establishing a compelling interest—not merely a “business 

interest,” as the Companies would prefer—in the restriction.  Johnson, 232 Ill. App. 3d at 1072.  

Further, the party seeking to bar access to evidence in any proceeding bears the burden to 

overcome the presumption in favor of public access.  Id. (emphasis added).  The Illinois 

Appellate Court further ruled that, “[w]hen a party seeks to restrict access to judicial records, the 

court must balance those interests supporting access, including the ‘presumption - however 

gauged - in favor of public access to judicial records,’ against those interests asserted for 

restricting access.”  Id. (quoting Nixon v. Warner Communications, Inc., 435 U.S. 589, 597 

(1978)).  The Supreme Court has further recognized a general common law right of access to 

public records and documents.  Nixon, 435 U.S. 589 at 589. 

In this case, Nicor is a monopoly provider of gas delivery services that have no substitute 

in the market, and the public has a right to know the details of the proposed merger where no 

options are available to them.  The interests of the customers of Nicor are at issue in this docket 

(220 ILCS 5/7-204(b)(7), 220ILCS 5/7-204(f), and customers will undoubtedly be affected by 

this merger.  Therefore, it is particularly important that the Commission favor public access in 

this case.  The definitions of “confidential” that the Companies have proposed, which would 



5 
 

prevent public access to documents in which the Companies deem they have a “business 

interest,” are overly broad and against Commission Rules and Illinois Law, and are contrary to 

the presumption in favor of public access required by Johnson. 

 

II. Proposed Alternate Definition 

 CUB proposes that the Commission adopt the below definition of “confidential,” used in 

recent cases, which protects all information for which Illinois law provides protection, and 

eliminates the need for two categories of confidential information: 

“Confidential” as used herein describes non-public information 
maintained by a party in confidence in the ordinary course of 
business which such party seeks to maintain in confidence and that 
falls into one or more of the following descriptive categories:  
 

a. trade secrets and commercial or financial information 
obtained from a person or business where the trade 
secrets or information are proprietary or privileged, or 
where disclosure of the trade secrets or information is 
likely to cause competitive harm;  

 
b. materials concerning critical infrastructure, the 

disclosure of which could adversely affect public safety 
and/or security;  

 
c. private personnel information, except for executive 

compensation already disclosed in Securities and 
Exchange Commission filings; and  

 
d. such other categories of documents and information as 

are recognized as confidential under applicable law, by 
ruling of the ALJs, or by order of the Commission in this 
proceeding.  

 
Nothing shall be considered confidential if it is viewable from 
public locations, has been publicly disclosed previously, or 
lawfully received from other sources.  
 

ICC Docket No. 10-0568, Terms Governing the Protection of Confidential Information at para. 2 
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(November 16, 2010), ICC Docket No. 09-0306, Terms Governing Protection of Confidential 

Information at para. 2 (August 10, 2009).  This definition is inclusive of the lawful information 

that the Companies have included in the separate categories of “Confidential” and “Highly 

Confidential,” and thus adoption of this definition would eliminate the need for two categories of 

confidential information.   

  The above definition of “confidential” more closely complies with established Illinois 

law.  It encompasses each of the lawful justifications for withholding information from public 

view.  While broad enough to adequately protect information regarding the Companies’ critical 

infrastructure and trade secrets, this definition more clearly defines the legal scope of 

“confidentiality” than does the Companies’ proposed definition, and is more consistent with 

established Illinois law.   

CONCLUSION 

WHEREFORE, CUB and respectfully requests that the Commission amend the 

Companies’ requested Protective Order to comport with Illinois law, which favors public access, 

by not allowing the Companies to designate information in which they claim a “business 

interest” as confidential. 

 
February 1, 2011    Respectfully Submitted, 
 

       
Christie Hicks, Attorney 
Kristin Munsch, Attorney 
Julie L. Soderna, Director of Litigation 
Citizens Utility Board 
309 W. Washington, Suite 800 
Chicago, IL  60606 
(312) 263-4282  

      (312) 263-4329 fax 
      crhicks@citizensutilityboard.org 

 


