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I. INTRODUCTION 1 

 2 

Q. Please state your name and business address.   3 

A. My name is Christopher C. Thomas.  My business address is 309 W. Washington, Suite 4 

800, Chicago, IL 60606. 5 

 6 

Q. What is your present occupation? 7 

A. I am employed by the Citizens Utility Board (“CUB”) as the Director of Policy.  My 8 

duties include filing expert testimony before the Illinois Commerce Commission (“ICC” 9 

or “Commission”) on behalf of CUB, as in this case, oversight of the testimony filed by 10 

external expert witnesses on CUB’s behalf, and management of the Policy Department.  11 

 12 

Q. Please describe your educational background. 13 

A. I have a Bachelor's degree in Business Administration with a concentration in Finance 14 

and a minor in Economics from Truman State University, and a Master’s degree in 15 

Economics and Finance from Southern Illinois University, Edwardsville. 16 

 17 

Q. Please summarize your professional experience.   18 

A. My professional career includes more than ten years as a utility regulatory economist.  I 19 

started my career as a regulatory economist in the Telecommunications Department of 20 

the Missouri Public Service Commission.  I became a CUB employee in September 2004, 21 

and have filed testimony before the ICC in numerous dockets.  CUB Exhibit 1.1 attached 22 
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to this testimony contains my professional qualifications as well as a list of the dockets in which 23 

I have filed testimony.  24 

 25 

Q. What is the purpose of your testimony in this docket? 26 

A. The purpose of my testimony is to respond to the request of Commonwealth Edison 27 

Company (“ComEd” or “the Company”) for Commission approval of what the Company 28 

characterizes as “alternative regulation” under Section 9-244 of the Public Utilities Act 29 

(“PUA” or “the Act”).1  This includes a review of ComEd’s request for approval of Rate 30 

ACEP Accelerated Customer Enhancements Pilot tariff (“Rate ACEP”).  As part of my 31 

response, I have reviewed ComEd’s petition, prefiled testimony and exhibits in this 32 

Docket, and the Company’s responses to data requests submitted by CUB and other 33 

parties to this proceeding.   34 

 35 

Q. Please summarize the recommendations that are set forth in your testimony. 36 

A. ComEd’s proposal is not one that satisfies the criteria set forth in Section 9-244 – in 37 

short, it is not a request for alternative regulation but a proposal for piecemeal recovery of 38 

isolated program costs on top of continuing, “traditional regulation.”  Rate ACEP is poor 39 

regulatory policy and should not be approved by the Commission.  True alternative 40 

regulation would involve creating performance metrics to ensure the Company invests 41 

wisely to benefit customers. 42 

 43 

 44 

                                                 
1 220 ILCS 5/9-244. 
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II. COMED’S PROPOSAL IS NOT ALTERNATIVE REGULATION 45 

A. THE PROPOSAL DOES NOT MEET THE REQUIREMENTS OF SECTION 9-244 OF 46 
THE PUA 47 

 48 

Q. What is ComEd proposing? 49 

A. ComEd is proposing what it calls an “alternative regulation pilot plan” (“the Proposal”) 50 

pursuant to Section 9-244 of the PUA.  This plan is an alternative cost recovery 51 

mechanism, Rate ACEP,2 for four discretionary investments of ComEd.  The Company 52 

claims that three of these investments could go into effect immediately upon approval of 53 

the mechanism: 54 

 An accelerated Urban Underground Facility Reinvestment program;3  55 

 A pilot of EVs in utility operations;4 and  56 

 A Low Income Assistance Program.5  57 

The fourth program proposed by the Company is the deployment of smart grid 58 

technologies, including Advanced Metering Infrastructure (“AMI”) and Distribution 59 

Automation (“DA”).  The Company states that these plans and budgets will be proposed 60 

after completion of the AMI Pilot, the Illinois Statewide Smart Grid Collaborative 61 

(“ISSGC”), and the Commission’s Smart Grid policy docket.6   62 

 63 

 64 

 65 

                                                 
2 ComEd Petition at 1. 
3 Id. at 4. 
4 Id. 
5 Id. 
6 Id. 
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Q. Are the investments in the Proposal appropriate for alternative regulation? 66 

A. The Urban Underground Facility Reinvestment program, Electric Vehicle pilot, and Low 67 

Income Assistance Program are not appropriate for alternative regulation.  Similar 68 

investments have been made by the Company and evaluated under traditional regulation, 69 

and traditional regulation continues to be appropriate for those investments.  Regarding 70 

the deployment of AMI, CUB is cautiously optimistic about what smart grid 71 

technologies, including AMI, can bring to Illinois consumers.  If implemented properly, 72 

AMI can result in new opportunities for customers to save money by conserving energy, 73 

and can provide information that the utility can use to improve service delivery.  74 

However, CUB agrees with ComEd that any deployment of AMI must be considered 75 

only after the results of the Pilot are fully evaluated by the Commission and all 76 

stakeholders, and the Commission has addressed the policy questions raised by the work 77 

of the Illinois Statewide Smart Grid Collaborative.7  At that point, the Commission can 78 

evaluate whether smart grid investments, including AMI, are appropriate for an 79 

alternative regulation mechanism.   80 

 81 

Q. Why do you think the Company has made this Proposal? 82 

A. The Company apparently is interested in moving away from traditional regulation, and is 83 

therefore interested in a “pilot” alternative regulation scheme.  I understand that ComEd 84 

has suggested alternative cost recovery for the proposed new programs as a first step 85 

away from traditional regulation.8  In his Direct Testimony, ComEd witness Ross 86 

Hemphill argues that “ComEd is increasingly concerned that general rate cases may no 87 
                                                 
7 ComEd Ex. 1.0 at 17. 
8 ComEd Ex. 1.0 at 4-5. 
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longer be the best way for the Commission to regulate ComEd’s distribution rates and 88 

capital investment going forward, and that alternatives may be in the public interest.”9  89 

Furthermore, Mr. Hemphill argues that “[t]he objective, in a theoretical sense, is to attain 90 

more desirable combinations of exceptional utility performance and lower regulatory cost 91 

than are possible under test year regulation. ComEd is interested in a collective 92 

evaluation of how well this type of alternative regulation works, as it may have broader 93 

application in future years.”10   94 

 95 

Q. How does ComEd intend to implement its proposed alternative regulation?  96 

A. ComEd proposes a plan for advance regulatory review and approval of its discretionary 97 

investment decisions it believes will provide substantial benefits to customers.11  After 98 

receiving this pre-approval, Rate ACEP will recover the costs of these programs as they 99 

are incurred outside of the normal rate case process.  ComEd Ex. 1.2 is a 21-page 100 

proposed tariff that describes the filings, review processes and rate changes would result 101 

from approval of Rate ACEP.  According to Dr. Hemphill’s testimony,  102 

…the proposal provides for continuing input by stakeholders and two 103 
levels of commission review.  The Commission reviews and approves all 104 
deployments and the corresponding capital and O&M budgets in advance.  105 
The Commission will also hold formal biennial review proceedings, as 106 
long as the alternative regulation tariff remains in effect, to review, 107 
modify, and adapt the programs conducted under its auspices.12  108 

 109 

                                                 
9 Id. at 5. 
10 Id. 
11 ComEd Petition at 7. 
12 ComEd Ex. 1.0 at 6.   
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In its responses to data requests AG 1.13 and DLH 6.02, ComEd listed and described the 110 

filings and procedures it envisions for administration of Rate ACEP.13  The proceedings 111 

begin with informational filings documenting the initial ACEP charges from the date of 112 

the ICC order in this case, and include biennial review proceedings to approve programs 113 

whose costs would be recovered through Rate ACEP. 114 

 115 

Q. Has ComEd estimated the incremental charges to customers that may result from 116 

its Proposal? 117 

A. Yes.  ComEd Exhibit 1.3 is a summary of the projected investment, O&M and Rate 118 

ACEP recovery amounts.  Based upon these illustrative calculations and the underlying 119 

assumptions, ComEd customers would be charged $4.4 million to $5.2 million per 120 

calendar quarter, on top of base rates approved by the Commission in traditional 121 

regulation, with cumulative charges through January of 2013 totaling $24.1 million.14  122 

However, these calculations are illustrative only and do not reflect the actual charges that 123 

customers may see. 124 

 125 

Q. Will the Company’s Proposal change the rates that its distribution customers are 126 

charged?   127 

A. Rate ACEP can only produce higher rates to consumers and higher revenues for ComEd.  128 

The Company’s Exhibits 1.3 and 1.4 provide illustrative estimates of the revenue and 129 

customer impacts that may be expected to result from approval of the Company’s plan, 130 

                                                 
13 Attached to the testimony as CUB Ex. 1.2 and 1.3. 
14 ComEd Ex. 1.3. 
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and the amounts shown therein all represent higher charges to customers rather than 131 

“rates lower than otherwise would have been in effect under traditional rate of return 132 

regulation.”15   133 

 134 

Q. Who then benefits from ComEd’s Proposal?  135 

A. Rate ACEP would clearly benefit only ComEd shareholders, by shifting costs and risks 136 

associated with proposed future investments in the specific, discretionary projects 137 

ComEd proposes.  This one-sided proposal is not the win/win approach that ComEd 138 

portrays it to be.  All of the projects ComEd has bundled with its Rate ACEP proposal 139 

could be accomplished under traditional regulation without shifting costs and risks so 140 

dramatically away from shareholders. 141 

 142 

Q. Would ComEd’s proposal provide a significant movement toward alternative 143 

regulation in Illinois? 144 

A. No.  ComEd’s proposal is not alternative regulation.  It is a request to increase customers’ 145 

rates on a piecemeal basis for recovery of specific investments and expenses for 146 

programs selected solely by the Company.  This is little more than a repackaging of the 147 

Company’s previously submitted Rider SMP.  Rider SMP was a proposal ComEd made 148 

in its last rate case before the ICC, Docket No. 07-0566.  Similarly to Rider ACEP, the 149 

Company requested Commission permission for rider recovery of expenses associated 150 

with pre-approved investments.  The expenses for which the Company sought rider 151 

recovery at that time were characterized by ComEd system modernization projects.  The 152 

ICC rejected ComEd’s proposal in favor of a Rider focused solely on the recovery of 153 
                                                 
15 220 ILCS 5/9-244(b)(1). 
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costs associated with the ongoing pilot of AMI technologies in the ComEd service 154 

territory.16 155 

 156 

Q. Would ComEd’s proposal change the existing Illinois regulatory framework?  157 

A. No.  The primary result would be a poor precedent by which ComEd and other utilities 158 

would seek pre-approval of expenses of their choosing to the detriment of customers.  The 159 

Company seeks the same rider recovery it has sought in previous instances, this time 160 

through a different section of the statute.   161 

 162 
B. THE PROPOSAL DOES NOT MEET THE REQUIREMENTS OF SECTION 9-244 OF 163 

THE PUA 164 
 165 

Q. What are the standards listed in Section 9-244 of the Act for Commission approval 166 

of an “alternative rate regulation”? 167 

A. Section 9-244 contains the following standards:   168 

The Commission shall approve the program if it finds, based on the 169 
record, that:  170 

(1)  the program is likely to result in rates lower than otherwise would 171 
have been in effect under traditional rate of return regulation for 172 
the services covered by the program and that are consistent with 173 
the provisions of Section 9-241 of the Act; and  174 

(2)  the program is likely to result in other substantial and identifiable 175 
benefits that would be realized by customers served under the 176 
program and that would not be realized in the absence of the 177 
program; and  178 

(3)  the utility is in compliance with applicable Commission standards 179 
for reliability and implementation of the program is not likely to 180 
adversely affect service reliability; and  181 

                                                 
16 In October, the Illinois Appellate Court ruled the ICC had abused its discretion in approving Rider SMP for even 
those limited purposes.  Commonwealth Edison Company v. Ill. Commerce Comm’n et al., No.02-08-0959 cons., 
2010 Ill. App. Lexis 1057 (Sept. 30, 2010). 
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(4)  implementation of the program is not likely to result in 182 
deterioration of the utility's financial condition; and  183 

(5)  implementation of the program is not likely to adversely affect the 184 
development of competitive markets; and  185 

(6)  the electric utility is in compliance with its obligation to offer 186 
delivery services pursuant to Article XVI; and 187 

(7)  the program includes annual reporting requirements and other 188 
provisions that will enable the Commission to adequately monitor 189 
its implementation of the program; and   190 

(8)  the program includes provisions for an equitable sharing of any net 191 
economic benefits between the utility and its customers to the 192 
extent the program is likely to result in such benefits.17 193 

 194 
Q. Does ComEd’s Proposal meet the standards necessary for approval under Section 9-195 

244? 196 

A. Although I am not a lawyer, I do not believe that ComEd’s Proposal meets these standards.  197 

Nothing in the Proposal ensures that the programs are likely to result in lower rates than 198 

what would result for customers if these programs were proposed in a traditional rate case 199 

setting, e.g. ICC Docket No. 10-0467.18  The Proposal is not likely to result in substantial 200 

and identifiable benefits that would be realized by customers served under the program that 201 

would not be realized in the absence of the program.  The Proposal also does not include a 202 

means to share any economic benefits between the utility and its customers, if in fact 203 

ComEd’s investments described in these Proposal result in any economic benefits.  204 

 205 

 206 

                                                 
17 220 ILCS 5/9-244(b). 
18 Docket No. 10-0467 is a request from ComEd to increase the rates it charges for delivery service currently 
pending before the ICC. 
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Q. Why wouldn’t approval of ComEd’s proposed investments and Rate ACEP benefit 207 

customers?  208 

A. ComEd has not demonstrated “other substantial and identifiable benefits that would be 209 

realized by customers served under the program and that would not be realized in the 210 

absence of the program” as required by the statute.19 211 

 ComEd intends to deploy a limited number of electric vehicles to evaluate their 212 

cost-effectiveness because the Company claims they “cannot prudently deploy 213 

them on a widespread basis without first piloting them.”20  ComEd’s Proposal 214 

would shift the up-front costs and risks of this pilot onto customers, even though 215 

investments of this nature have historically been included in traditional regulation 216 

and any benefits from this pilot are far from certain. 217 

 ComEd proposes to expand and accelerate its Urban Underground Facility 218 

Reinvestment (“UUFR”) program which tests and replaces underground mainline 219 

feeder cable.  The Proposal includes accelerated inspection, repair, rebuilding, or 220 

replacement of cable support hardware and manholes where necessary.21  Present 221 

levels of expenditures for testing and replacement of these facilities is under a 222 

budget of about $2 million and $5 million per year, respectively.22  ComEd’s 223 

purported customer benefits are no different from what customers would receive 224 

                                                 
19   220 ILCS 5/9-244 (b)(2). 
20 ComEd Exhibit 2.0 at 4. 
21 ComEd Exhibit 4.0 at 2. 
22 Id. at 6-7. 
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under its existing UUFR program: a) improved reliability, b) improved safety, c) 225 

meaningful job creation, and d) potential reduction in long-term costs.23   226 

 ComEd proposes a funding mechanism for future smart grid investments without 227 

proposing any specific projects, so the Commission cannot draw any conclusions 228 

on any customer benefits.24   229 

 Continuation of ComEd’s Low Income Assistance Programs will produce 230 

benefits, but there is no reason such programs could not be made available under 231 

traditional rate case regulation.  The Company’s attempt to link continuation of 232 

Low Income Assistance to approval of Rate ACEP is opportunistic and 233 

inappropriate, as there is nothing about program cost recovery that requires a 234 

separate rate adjustment mechanism.  Recovery of low income assistance program 235 

costs should be resolved in ComEd’s pending rate case and should not be the 236 

subject of Rate ACEP.25 237 

 238 

Q. Does Section 9-244 envision a broad change in the framework of regulation? 239 

A. Yes, it does.  Paragraph (a) of Section 9-244 states:  240 

Notwithstanding any of the ratemaking provisions of this Article IX or 241 
other Sections of this Act, or the Commission’s rules that are deemed to 242 
require rate of return regulation, and except as provided in Article XVI, 243 
the Commission, upon petition by an electric or gas public utility, and 244 
after notice and hearing, may authorize for some or all of the regulated 245 
services of that utility, the implementation of one or more programs 246 
consisting of (i) alternatives to rate of return regulation, including but not 247 
limited to earnings sharing, rate moratoria, price caps or flexible rate 248 
options, or (ii) other regulatory mechanisms that reward or penalize the 249 
utility through the adjustment of rates based on utility performance. 250 

                                                 
23 Id. at 12. 
24 ComEd Ex. 3.0 at 1.  
25 See discussion of low-income assistance program in ICC Docket No. 10-0467, ComEd Ex. 18.0 Rev. 
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All of the approaches identified in the statute represent significant changes to the Illinois 251 

regulatory framework and a departure from traditional rate cases.  However, Rate ACEP 252 

is designed to provide full recovery of all incremental costs incurred by ComEd except 253 

for five percent of Operating & Maintenance (“O&M”) expenses for the electric vehicle 254 

pilot and UUFR programs.  This piecemeal approach to ratemaking does nothing to 255 

ensure that the true benefits of new investments accrue to customers, instead it simply 256 

assures the Company cost recovery. 257 

 258 

Q. You characterized Rate ACEP as piecemeal regulation rather than alternative 259 

regulation.  Why is this characterization appropriate?   260 

A. Rate ACEP is designed to translate certain incremental capital investments and 261 

incremental O&M spending relating to ComEd’s proposed programs into quarterly rate 262 

increases.  These increases will be imposed without any consideration of whether the 263 

Company’s overall revenue requirement, operating income, and the cost of capital 264 

actually support such a rate increase.  It is possible that offsetting reductions in other 265 

costs are adequate to “pay for” the incremental spending that is proposed by the 266 

Company for the proposed programs. 267 

 268 

III. WHAT ALTERNATIVE REGULATION SHOULD BE 269 

A. TRADITIONAL REGULATION PROVIDES STRONG INCENTIVES FOR COMED TO 270 
INCREASE CUSTOMER BILLS BY GROWING ITS RATE BASE 271 

 272 
Q. Please describe the traditional regulatory framework. 273 

A. The traditional regulatory framework reflects the policy preference for electricification of 274 

the economy by encouraging utilities to expand their distribution infrastructure to serve 275 
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all customers within their territory.  Utilities are provided with a distribution monopoly in 276 

their service territory because of the capital needs of building that infrastructure and the 277 

cost characteristics of distributing electricity.  Rates are regulated by a public utility 278 

commission as a substitute for the “discipline of the market.”  Utility regulators are 279 

tasked with finding an “equilibrium price” where total revenues cover total costs, 280 

including the opportunity to earn a fair rate of return.  This is otherwise known as the 281 

Company’s revenue requirement, and it is calculated as part of a “rate case” proceeding 282 

to adjust utility rates.  The key difference for the Commission’s purposes here is that 283 

traditional regulation adjusts utility rates and revenues at the same time.  ComEd’s 284 

proposal separates discretionary investment projects from its overall costs of service and 285 

rate of return. 286 

 287 

Q. What are the key characteristics of the traditional regulatory approach? 288 

A. The fundamental basis for traditional utility regulation is that, in the absence of 289 

competitive markets to determine pricing for an essential public service, just and 290 

reasonable utility rates should be determined based primarily upon the utility’s prudently 291 

incurred costs to provide these services.  The key characteristics of traditional rate case 292 

regulation include: 293 

 A means for the utility to initiate a proceeding to review its delivery service rates, 294 

including its investments, and a means for the regulatory commission to initiate a 295 

review proceeding if the regulatory commission feels rates are too high. 296 
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 A test year  in which all of the components of the revenue requirement are 297 

analyzed and quantified in a balanced and consistent manner that matches total 298 

costs with total revenues over the same time period.  299 

 Utilization of regulatory lag as an efficiency incentive by allowing utilities to 300 

keep the benefits of any cost reductions that are achieved between rate cases.   301 

 A prudency review of management actions or inaction based on the principle that 302 

a decision is reasonable if it can be justified given the information known, or that 303 

should have been known, at the time a decision was made (i.e., prudence is not a 304 

20/20 hindsight review).  305 

 A “used and useful” standard to ensure utility assets are appropriately sized and 306 

used to provide adequate and reliable service to customers.  307 

 A prohibition against retroactive ratemaking so that all attempts at setting just and 308 

reasonable rates are for the purposes of looking forward, not rectifying past 309 

outcomes, or making up for lost or excess profits to reflect the costs of providing 310 

service going into the future.   311 

 A prohibition against single-issue ratemaking so that no single cost change is 312 

considered without also considering the net result of all cost decreases and 313 

productivity changes. 314 

Stakeholders such as consumer and environmental advocates, regulatory staff and 315 

customer groups intervene to litigate these issues.  Information and resource asymmetry 316 

is a significant issue in a rate case proceeding because the utility not only has the 317 
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information on its operations, investment plans and service delivery standards but often 318 

has more resources to litigate these issues.   319 

 320 
Q. Does test-year regulation cause a utility to be completely indifferent about its cost 321 

levels? 322 

A. Theoretically, no.  The justification for using a “test year” is to create an incentive for 323 

utility management to control and reduce costs because, by controlling costs, the utility 324 

can maximize its opportunity to actually earn at or above the authorized return level 325 

between rate case test years.  Traditional test year regulation is not continuous regulation, 326 

because prices established in a rate case are fixed between rate cases, causing any 327 

difference in test year costs and sales and actual costs and sales to be borne by utility 328 

shareholders until such changes can be translated into prices during the “next” rate case.  329 

This time between rate cases is commonly referred to as “regulatory lag.”  Regulatory lag 330 

is the primary incentive for utilities to operate efficiently.    331 

 332 

Q. What kind of incentives does this framework create? 333 

A. There are two primary incentives created that bear on the Commission’s evaluation of 334 

ComEd’s Proposal: 335 

First, the primary incentive for utilities to control their costs comes from the 336 

existence of regulatory lag.  In the time in between rate cases, any cost savings achieved 337 

accrue not to utility customers but to utility shareholders. 338 

Second, investors can increase earnings by growing rate base.  Once the 339 

Commission approves an investment, the utility (and its shareholders) will receive a 340 
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return on those investments.  Imprudent decisions can be disallowed, but the 341 

disallowance decision is complicated by the asymmetry in information that exists 342 

between utilities, Commission Staff, and other intervenors.   343 

 344 

Q. What is the result of these incentives? 345 

A. Under this framework, there is tension that exists between customers who want the 346 

lowest delivery bills possible and shareholders who want the highest delivery bills 347 

possible so as to earn higher revenues.  For example, the utility has little incentive to 348 

invest in any new technologies which could provide substantial benefits directly to 349 

customers by helping them conserve energy because these technologies could replace 350 

existing rate base and result in lower profits for the utility.  This is what I will define as 351 

the “split incentive” problem: customers have an incentive to invest in technologies that 352 

reduce their overall energy costs and utilities have an incentive to invest in technologies 353 

that create higher overall energy costs. 354 

 355 
B. PROPERLY STRUCTURED ALTERNATIVE REGULATION COULD PROVIDE A 356 

UTILITY WITH INCENTIVES TO ACHIEVE SAVINGS THAT BENEFIT CUSTOMERS 357 
 358 

Q. Can the split incentive problem be mitigated by alternative regulation? 359 
 360 
A. Yes, but only if the alternative regulation creates incentives for both customers and the 361 

utility to take action which lowers customer bills.   362 

 363 

Q. What does alternative regulation typically mean for energy utilities? 364 

A. Alternative regulation, often referred to as “incentive regulation” or “performance-based 365 

regulation,” is usually a regulatory attempt to create new incentives and/or remove 366 
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certain disincentives.  Typically, the goal is to replace periodic rate cases with a different 367 

process of regulation and achieve lower long-term energy prices.  Alternatives to 368 

increasingly frequent and expensive rate cases include the features identified by the 369 

Illinois General Assembly when it enacted Section 9-244:  rate case moratoria, price cap 370 

regulation, earnings monitoring and sharing arrangements or combinations of these 371 

approaches.26 372 

 373 

Q. Are there risks for the utility making large capital investments under traditional 374 

regulation?  375 

A. Yes.  One example is possible disallowance of costs in a rate case because technology 376 

deployment decisions are deemed “imprudent” or not found “used and useful” by a 377 

regulatory agency, rendering costs unrecoverable from ratepayers.  This could provide a 378 

disincentive for utilities to invest in new technologies, even ones that might promise 379 

benefits to customers.   380 

 381 

Q. Do you think there are risks for customers when a utility proposes to make large 382 

capital investments under an alternative form of regulation?  383 

A. Yes, there are.  Under traditional regulation, the utility has an incentive to prudently 384 

select technologies, and deploy these technologies effectively as well as maintain 385 

efficient operations.  Given the incentives I have discussed, I am concerned that a utility 386 

may request that customers finance large capital investment costs without ensuring 387 

customers will receive any corresponding operational savings.  I am reluctant to 388 

                                                 
26 220 ILCS 5/9-244(a). 
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minimize utility risks by offering up-front pre-approval like ComEd is seeking here when 389 

there is a significant risk that cost savings might fail to materialize or because projected 390 

benefits don’t accrue.  In addition, past alternative regulation proposals have called for 391 

annual reconciliations which only enhance the resource and information asymmetry 392 

between utilities and intervenors.  This undercuts the ability of ICC Staff and intervenors 393 

to make sure that the utility is investing – and deploying – wisely. 394 

 395 

Q. How should the Commission evaluate alternative regulation proposals? 396 

A. Changing the regulatory framework is a very difficult challenge.  Traditional cost of 397 

service regulation has evolved through a series of landmark court cases in the United 398 

States to provide a set of defined parameters that create procedural fairness.  Alternative 399 

approaches have to be evaluated using a clear and consistent framework that allows for 400 

comparison of the characteristics of traditional regulation versus the proposed incentives, 401 

the administrative burden created by potential new mechanisms, and an explicit effort to 402 

minimize unintended consequences which might result from new incentive mechanisms.  403 

From a customer’s perspective, as long as reliability is adequate, the primary measure of 404 

the effectiveness of a regulatory mechanism is impact on the customer’s bill.  I believe 405 

the Commission can start by setting out clear goals of any alternative regulation plan.   406 

 407 

Q. What should be the goals of an alternative regulation plan? 408 

A. Any alternative regulation plan should be have the same goals as traditional regulation:   409 

The General Assembly finds that the health, welfare and prosperity of all 410 
Illinois citizens require the provision of adequate, efficient, reliable, 411 
environmentally safe and least-cost public utility services at prices which 412 
accurately reflect the long-term cost of such services and which are 413 
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equitable to all citizens. It is therefore declared to be the policy of the 414 
State that public utilities shall continue to be regulated effectively and 415 
comprehensively. 27 416 
 417 

Q. What should be the characteristics of an alternative regulation plan?  418 

A. The key characteristics of alternative regulation should be transparency and 419 

accountability: 420 

 It should provide a clear standard for evaluating whether it is successful, such as 421 

an overall reduction in customer bills and improvements in customer service 422 

(reliability improvements, reduction of billing errors, and improved customer 423 

access to data). 424 

 It should facilitate the sharing of information and reduce administrative costs, so 425 

that it is not more resource intensive than the existing regulatory process on ICC 426 

Staff and intervenors.  427 

 It should promote a collaborative review of proposed utility investments, and 428 

provide an opportunity for ongoing evaluation of investment performance.   429 

 It should provide an incentive to for cost-efficient investments that provide the 430 

utility with incentive to maintain the proper level and timing of investment which 431 

results in safe and reliable service.  When I refer to the proper level of investment, 432 

I mean that utility investment decisions should not be focused on simply meeting 433 

short term reliability metrics but on long-term cost reductions and reliability 434 

improvements.  435 

 436 

 437 

                                                 
27 220 ILCS 5/1-101. 
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Q. What kind of incentives should alternative regulation create? 438 

A. In order make sure the goals I identify above can be achieved, an alternative regulation 439 

plan must include unambiguous incentives that tie utility earnings directly to the 440 

effectiveness of utility investments, actions, and behaviors in reducing, or managing, 441 

customer bills.  To balance the needs of shareholders and customers, an alternative 442 

regulation framework would need to clearly motivate regulated utilities to invest in 443 

technologies that produce real quantifiable savings for customers and aggressively 444 

support active demand-side programs (including energy efficiency (EE) and demand 445 

response (DR) made up of both choice architecture models and direct load control 446 

programs).  An appropriate alternative regulation plan could accomplish this balance by 447 

constructing a sharing mechanism that gives utilities an economic incentive to develop 448 

demand-side initiatives while simultaneously stabilizing and reducing or controlling costs 449 

for customers.  450 

 451 

Q.  Are there any existing statutory incentives to develop demand side initiatives? 452 

A. Yes, but only to the extent mandated by the legislature, for example the Energy 453 

Efficiency Portfolio Standard (“EEPS”).28  Legislative mandates and standards will 454 

produce just enough energy efficiency to meet the mandates; therefore, demand-side 455 

initiatives will not be a core focus for utilities unless and until the regulatory structure 456 

provides the proper economic incentives.  As an example, in its pending general rate 457 

case, Docket No 10-0467:  458 

ComEd has proposed to include a 40 basis-point adjustment on its allowed 459 
return on equity (“ROE”) to compensate it for the adverse financial 460 

                                                 
28 220 ILCS 5/8-103. 
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impacts and increased risk it would incur under traditional ratemaking 461 
policy in Illinois and in light of both the State’s new requirements to 462 
implement aggressive energy efficiency and demand response measures 463 
for the benefit of electricity customers in Illinois and other similar 464 
initiatives at the state, regional, and federal level. 465 

 466 
In effect, this adjustment to the allowed return would serve to provide a 467 
revenue stream to mitigate the increased risk that would almost certainly 468 
arise under the combined effects of (a) aggressive and successfully 469 
implemented demand-side programs, including those mandated under the 470 
Act, and (b) application of traditional ratemaking practices in the State.29   471 

 472 
ComEd is seeking new revenue simply for complying with the existing statute, 473 

and under this framework, the utility has no incentive to expand its demand side 474 

programs.  In addition, making demand side initiatives a core focus for utilities means 475 

significantly more than simply decoupling utility sales and revenues.  A theoretical 476 

mechanism to increase a utility’s ability to recover costs if sales decline, decoupling at 477 

best merely removes one disincentive; it does not produce a positive incentive.  478 

Furthermore, although ComEd is a distribution-only utility, the company is affiliated 479 

through its parent company Exelon to generation resources.  When Exelon looks to 480 

allocate capital between its various opportunities, the company has the incentive to 481 

restrict capital spending on projects that produce positive benefits to customers by way of 482 

savings resulting from demand side initiatives because these initiatives harm generation 483 

returns.   484 

 485 

 486 

 487 

                                                 
29 ICC Docket No. 10-0467, ComEd Ex. 13.0 at 19. 
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Q. How can an economic incentive be structured to encourage utilities to promote 488 

demand side initiatives while controlling costs for customers? 489 

A. From a customer’s perspective, the ultimate measure of the effectiveness of regulation is 490 

the effect on the customer’s total bill.  Any alternative regulation framework must create 491 

incentives for the utility to reduce customer bills.30  This represents a very different 492 

model for the utility business and fundamentally changes the relationship between 493 

utilities and their customers.  Such a framework must provide utilities with new financial 494 

incentives that encourage them to work collaboratively to lower total costs and customer 495 

bills.  I believe there is an opportunity to create a revenue sharing mechanism that can be 496 

developed to properly encourage utilities to promote demand side initiatives while 497 

simultaneously controlling costs for customers.  This type of sharing can properly align 498 

utility incentives with the incentives of customers.   499 

 500 

Q. How could alternative regulation plan benefit both customers and the utility? 501 

A. Today, for a variety of reasons, there is a tremendous amount of economic value based on 502 

the current prices that customers pay for generation and transmission service.  These 503 

prices are based on what I will refer to as customer load shape, which is a measure of 504 

how efficiently system capacity is used.  One measure of load shape is the ratio of peak to 505 

off-peak usage.  Typically, off-peak usage is around 30% of system peak.  This implies 506 

that 70% of system capacity sits idly by waiting to be used.  This intermittence in usage 507 

raises costs, because idle capacity must still be paid for.  This impacts customer bills, 508 

                                                 
30 When I discuss customer bills, I am referring to the aggregate total bill for a customer class.  Rate design 
allocations among customers must also be addressed. 
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because customer bills reflect the sum total, over a defined period of time, of the amount 509 

of energy consumed and the wholesale market price at the time that energy is consumed.   510 

The cost of energy consumed in ComEd’s service territory is determined by the 511 

wholesale market operated by PJM Interconnection.31  Because energy cannot be stored 512 

in a cost-effective manner, and the amount of power taken off the system at any given 513 

moment must match the amount of power put onto the system, the price of energy 514 

changes every 5 minutes.  Because of this the price of energy is incredibly volatile over 515 

the course of a year.  In addition to the price of energy, total bills also reflect the price for 516 

capacity (which is based upon total demand at peak times and is designed to recover the 517 

costs of idle generation), and ancillary services (otherwise known as balancing resources 518 

including spinning reserves and frequency regulation).32    519 

 520 

Q. How volatile are energy prices? 521 

A. The price of energy in the wholesale market is very volatile.  The graph below represents 522 

the wholesale price of energy roughly over the past year (from September 1, 2009 to 523 

August 31, 2010):  524 

 525 

                                                 
31 Customers and the Illinois Power Agency (“IPA”) can contract around the wholesale market price, but market 
actors are seeking the most profitable use of their power, so even existing contracts are pegged in some way to 
expectations of the wholesale market price.   
32 Although my discussion focuses primarily on the price of energy, there may in fact be greater potential revenue 
available from capacity and ancillary services in the future. 
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 526 

As this graph demonstrates, the price of power over the least year ranged from a 527 

high of $302.61 to a low of negative $99.98.  In addition, I have compared prices with 528 

total system loads and determined that during this period, the top 10% of hours represent 529 

more than 27% of total customer bills for energy.  It is important to note that the past year 530 

has marked a period of relatively low wholesale market prices with locational marginal 531 

prices (“LMPs”) averaging about $33.62 in Northern Illinois.  PJM wide, prices during 532 

the first half of 2010 are about 35% below their 2008 highs.33  In addition to this broad 533 

variation, prices also vary significantly during the course of a day and seasonally, as 534 

shown below: 535 

                                                 
33 See PJM 2010 Quarterly State of the Market Report Table 2-48 available at: 

http://www.monitoringanalytics.com/reports/PJM_State_of_the_Market/2010/2010q2-som-pjm-sec2.pdf. 
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based on prices during a relatively low-priced year.  They will be greater as the price of 550 

energy rises.   551 

There is a tremendous amount of value available through aggressive demand side 552 

initiatives.  Capturing this value would require utility shareholders to take on new risks, 553 

as the utility business would be transformed into an industry that is focused on efficiently 554 

delivering affordable, clean, safe, and reliable electricity.  This new risk should to be 555 

accompanied by new rewards realized by helping customers minimize their costs and 556 

unlocking the value trapped in today’s load shape.   557 

 558 

Q. What kinds of revenue sharing mechanisms could be designed to encourage and even 559 

reward utilities to help customers minimize their costs? 560 

A.   Customer annual bills would be reduced if peak usage were curtailed.  The current load 561 

shape benefits generation companies because the value locked into customer load shapes 562 

is captured by existing generation assets.  Distribution utilities such as ComEd can and 563 

should reclaim this value for customers through operational and customer programs 564 

designed to encourage efficiency and curb peak usage.  This value can be shared between 565 

customers and utility shareholders, making both better off by sharing the value of load 566 

shape changes between customers and utilities, to the extent that utilities are able to 567 

verify load shape changes (both overall reductions, and improvements in system load 568 

factor) resulting from specific utility investments or initiatives.  The mechanism must 569 

also be symmetric, accompanied by penalties if the utility fails to produce load shape 570 

changes resulting in customer bill savings.  In addition, a utility’s performance should be 571 
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evaluated against specific metrics which will help ensure utility investments are made to 572 

benefit customers. 573 

 574 

Q. Why might this be desirable? 575 

A. A sharing mechanism could be appropriate for utility investments that replace traditional 576 

rate bases assets and provide benefits that accrue directly to customers.  In such 577 

circumstances, achieving these customer benefits relies heavily on utility investments, but 578 

today, utilities do not earn any additional return for enabling customers to achieve these 579 

benefits.  For example, the availability of more granular meter data made possible by an 580 

investment in an AMI system could enable more efficient power procurement by the 581 

Illinois Power Agency (“IPA”) which in turn would lower customer bills; however, today 582 

ComEd would not receive any additional return for providing this data.  583 

 584 

Q. What would be the incentive for the utility to wisely manage its investments? 585 

A. The key metric I am describing is the impact on customers’ total bills so utilities would 586 

have every incentive to control costs and wisely manage investments.  If the sharing 587 

mechanism and associated metrics are developed correctly, then utility incentives to 588 

control costs and make wise investment decisions that benefit customers would be 589 

aligned with customer incentives to reduce energy expenditures. . 590 

 591 

Q. How might a sharing mechanism be developed? 592 

A. There are significant timing issues between investments and benefit flows that must be 593 

addressed, and the mechanics of the reconciliation proceeding are also critical.  There are 594 
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several ways to approach this issue, and there are a variety of perspectives that need to be 595 

captured.  I believe that the clearest way to reconcile these perspectives it to establish 596 

clear metrics and verify that metrics are met in annual reconciliation proceedings.  These 597 

proceedings could coincide with the annual supply cost reconciliation performed in a 598 

review of the IPA’s supply portfolio.   599 

 600 

Q. How would this approach work? 601 

A. The Commission should reconcile the utility’s performance with respect to established 602 

metrics.  Such a proceeding should focus first on the customer bill impacts, then on other 603 

performance metrics which could be developed generically or based on a specific utility 604 

project.  The outcome of this proceeding would allocate shared revenues between the 605 

utility and customers.  If the company has failed to meet the established metrics, no 606 

sharing would occur, and penalties could be imposed.  If the company has met the 607 

metrics, the revenues could be split based upon the established amount.  If the company 608 

has exceeded the metrics, additional sharing could result.  The key here is that any 609 

revenue sharing is based on customer total bill impacts.  Customers must be better off 610 

from an alternative regulation plan.  When this metric is satisfied, then the utility will 611 

then be able to increase earnings based on their effectiveness in reducing, or controlling, 612 

costs for customers. 613 

 614 

 615 

 616 
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Q. How can the Commission ensure that projects included in an alternative regulation 617 

plan are implemented prudently? 618 

A. Traditional prudency evaluations should be maintained for utility implementations.  Any 619 

pre-approval used to address the traditional prudence element should be determined in a 620 

collaborative proceeding, and the utilities should remain responsible for implementation.  621 

Pre-approval of investments is tremendously valuable, and any pre-approval of utility 622 

investments should be accompanied by significant reductions in the cost of capital used 623 

to develop and set rates for these investments.  Also, in order to ensure that the 624 

mechanism functions appropriately, additional reliability, operational, and cost control 625 

metrics should be developed and verified in periodic reconciliation proceedings held in 626 

conjunction with the reconciliation of the IPA supply portfolio.  Developing metrics in 627 

conjunction with each individual project could serve to increase the accuracy of the 628 

mechanism, minimize potential negative or unintended consequences, and target the 629 

mechanism so that it provides the clearest possible incentives. 630 

 631 

Q. What are the benefits to customers in this approach? 632 

A. If the sharing mechanism and the associated metrics are developed appropriately, 633 

customers would be assured that the utility service they are paying for is provided at the 634 

lowest possible cost.  Utilities would have the incentive to operate their systems 635 

efficiently and provide tools and programs to customers that help to manage costs.  This 636 

represents a dramatic change from the system today, a system where customers see only 637 

cost increases from utility investments.   638 
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Q. Have you identified any potential metrics that could accompany an alternative 639 

regulation plan? 640 

A. Yes.  I’ve put together here some initial metrics I recommend the Commission consider. 641 

These are all based on improving the bottom line experience of ComEd’s customers.  642 

While the specific level of performance the utility would be required to meet might 643 

depend on the type of project being proposed, these are some general categories I think 644 

could serve as the starting point for an alternative regulation plan.   645 

 Reducing Customer Bills: Reduction in customer delivery charges, supply 646 

charges, etc. should be measured using normalized billing determinants to 647 

develop a baseline that allows the impact of utility investments in demand side 648 

programs to be evaluated clearly and accurately. 649 

 Improving Customer Service: Improvements in call center performance regarding 650 

response times tied to caller satisfaction, reduction of billing errors, increased 651 

customer access to customer usage data, etc. 652 

 Improving Reliability:34  Reduction in system-wide total number of minutes per 653 

year of sustained outage per customer served as reflected by the System Average 654 

Interruption Duration Index (SAIDI); reduction in any outage duration as 655 

reflected by the System Average Interruption Frequency Index (SAIFI); reduction 656 

in the number of momentary outages per customer system-wide per year as 657 

reflected by the Momentary Average Interruption Frequency Index (MAIFI) and 658 

the number of customers per year and circuits per year experiencing greater than 659 

                                                 
34 Other examples can be found in:  Reliability Metrics for the Perfect Power Seal of Approval, published by the 
Galvin Electricity Initiative., and  The Draft Report on Consensus and Non-Consensus Smart Grid Metrics 
Submitted to the California Public Utility Commission by: Pacific Gas and Electric Company, Southern California 
Edison Company, San Diego Gas & Electric Company, In consultation with: Environmental Defense Fund. 



31 
 

12 sustained outages; improvements in system load factor and load factor by 660 

customer class; increase in the number of and total nameplate capacity of 661 

customer-owned or operated, utility grid-connected distributed generation 662 

facilities. 663 

 Improving Power Quality: Minimization of line losses and improvements in the 664 

distribution load factors. 665 

 Improvements in Utility Efficiency: Reduction in O&M expenses as a percentage 666 

of rate base, including the separation of repair costs to monitor a decrease in 667 

repair expenses,35 or the benchmarking of utility O&M expenses as compared to 668 

comparable utilities; the separation of improvement costs to examine how much 669 

investment is used to meet new demand vs. investments that improve system  670 

 671 

Q. Please summarize your conclusions. 672 

A. ComEd’s Proposal should not be approved.  I am not recommending that the Commission 673 

approve any alternative regulation at this time.  Instead, I have put forth a general 674 

framework that could be used in the consideration of an alternative regulation plan to 675 

clarify utility incentives and align them with the incentives of customers in a way that 676 

provides benefits to both.  Accordingly, I recommend that the Comission reject ComEd’s 677 

plan and assert a preference for future mechanisms that result in lower total costs for 678 

customers.  679 

 680 

 681 
                                                 
35 For other examples see: Cost and Cost Transparency Metrics for the Perfect Power Seal of Approval produced by 
the Galvin Electricity Initiative (Attached as CUB Ex. 1.4). 
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Q. Does this conclude your direct testimony? 682 

A. Yes, it does. 683 


