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STATE OF ILLINOIS 
 

ILLINOIS COMMERCE COMMISSION 
 

Northern Illinois Gas Company   : 
d/b/a Nicor Company    : 
       : 
Application pursuant to Section 8-104 and : 
Section 9-201 of the Illinois Public Utilities : 10-0562 
Act for consent to and approval of an   : 
Energy Efficiency Plan and approval of   : 
Rider 30, Energy Efficiency Plan Cost   : 
Recovery and Related changes to   : 
Nicor’ tariffs.     : 
 
 

PROPOSED ORDER 
 
By the Commission: 

I. Procedural History 

On September 29, 2010, Northern Illinois Gas Company, d/b/a Nicor Company 
(―Nicor‖ or the ―Company‖), filed with the Illinois Commerce Commission (―Commission‖) 
pursuant to Section 8-104 of the Public Utilities Act (―PUA‖ or ―Act‖), 220 ILCS 5/8-104, 
its Petition and Direct Testimony relating to Nicor‘s proposed energy efficiency plan 
(―EEP‖).   

Petitions to Intervene were on filed on behalf of the Illinois Department of 
Commerce and Economic Opportunity (―DCEO‖); the People of the State of Illinois (the 
―Attorney General‖ or the ―AG‖); the Citizens Utility Board (―CUB‖); the Environmental 
Law & Policy Center (―ELPC‖); the Natural Resources Defense Council (―NRDC‖); and 
the Northern Illinois Municipal Natural Gas Franchise Consortium (the ―Consortium‖).  
These Petitions all were granted by the Administrative Law Judge (―ALJ‖).  However, 
the ALJ also granted Nicor‘s Motion to Strike the direct testimony of Martin J. Bourke 
and exhibits thereto of the Consortium in their entirety (i.e., Consortium Exhibits 1.0-
1.2).  In response to the ALJ ruling granting Nicor‘s Motion to Strike, the Consortium 
filed a Petition for Interlocutory Review which was denied by the Commission on 
January 5, 2011.   

Pursuant to notice given in accordance with the law and the rules and regulations 
of the Commission, this matter was heard by a duly authorized ALJ at the offices of the 
Commission in Chicago, Illinois.  A status hearing was held on October 27, 2010.   

An evidentiary hearing was held on December 14, 2010.  At the evidentiary 
hearing, Nicor, the Staff of the Commission (―Staff‖), DCEO, the AG, CUB, ELPC and 
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the Consortium entered appearances and presented testimony.  At the conclusion of the 
hearing, the record was marked ―Heard and Taken.‖   

The following witnesses testified on behalf of Nicor:  James J. Jerozal, Jr., Kevin 
J. Lawless, and Malcolm J. Quick.   

The following witnesses testified on behalf of Staff:  David Brightwell, Richard J. 
Zuraski, John W. Hendrickson, and Burma C. Jones.   

The following witnesses testified on behalf of DCEO:  Jonathan Feipel, John J. 
Cuttica, David Baker, Donald F. Fournier, Paul A. Knight, Agnes Mrozowski, and 
Stefano Galiasso.   

The AG presented witness Philip H. Mosenthal, CUB presented witness 
Christopher C. Thomas, and ELPC presented witness Geoffrey C. Crandall.   

II. Statutory Language 

Section 8-104 sets requirements for gas utilities like Nicor.  Such utilities must 
―implement cost-effective energy efficiency measures to meet at least the following 
natural gas savings requirements . . . by meeting the annual incremental savings goal in 
the applicable year or by showing that total savings . . . were equal to the sum of each 
annual incremental savings requirement . . . .‖  220 ILCS 5/8-104(c).  For the Plan, 
these goals are:  a 0.2% increase by May 31, 2012 for PY1; an additional increase of 
0.4%, for a total savings of 0.6% required for PY2, and an additional increase of 0.6%, 
for a total savings of 1.2% required for PY3.  220 ILCS 5/8-104(c).  The gas savings 
goals are subject to a statutory spending limit, and utilities must ―limit the amount of 
energy efficiency implemented in any 3-year reporting period . . . by an amount 
necessary to limit the estimated average increase in the amounts paid by retail 
customers in connection with natural gas service to no more than 2% in the applicable 
3-year reporting period.‖  220 ILCS 5/8-104(d).   

In addition, utilities must use 75% of the available funding and allocate the 
remaining 25% to the DCEO, which must achieve no less than 20% of the natural gas 
savings requirements.  220 ILCS 5/8-104(e).  A minimum of 10% of the gas portfolio 
must also ―be procured from local government, municipal corporations, school districts, 
and community college districts.‖  220 ILCS 5/8-104(e).   

The Commission notes that utilities must:  

*   *   * 

(2) Present specific proposals to implement new building and appliance standards 
that have been placed into effect.   

(3) Present estimates of the total amount paid for gas service expressed on a per 
therm basis associated with the proposed portfolio of measures designed to meet 
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the requirements that are identified in subsection (c) of this Section, as modified by 
subsection (d) of this Section.   

(4) Coordinate with the DCEO to present a portfolio of energy efficiency measures 
proportionate to the share of total annual utility revenues in Illinois from households 
at or below 150% of the poverty level.  Such programs shall be targeted to 
households with incomes at or below 80% of area median income.   

(5) Demonstrate that its overall portfolio of energy efficiency measures, not including 
programs covered by item (4) . . . are cost-effective using the [Total Resource Cost 
(―TRC‖)] test and represent a diverse cross section of opportunities for customers of 
all rate classes to participate in the programs.   

*   *   * 

(7) Include a proposed cost recovery tariff mechanism to fund the proposed energy 
efficiency measures and to ensure the recovery of the prudently and reasonably 
incurred costs of Commission-approved programs.   

(8) Provide for quarterly status reports tracking implementation of and expenditures 
for the utility‘s portfolio of measures and DCEO‘s portfolio of measures, an annual 
independent review, and a full independent evaluation of the 3-year results of the 
performance and the cost-effectiveness of the utility‘s and DCEO‘s portfolios of 
measures and broader net program impacts and, to the extent practical, for 
adjustment of the measures on a going forward basis as a result of the evaluations.  
The resources dedicated to evaluation shall not exceed 3% of portfolio resources in 
any given 3-year period.   

220 ILCS 5/8-104(f)(2)-(8).   
 

Additionally, ―no more than 3% of expenditures on energy efficiency measures 
may be allocated for demonstration of breakthrough equipment and devices.‖  220 ILCS 
5/8-104(g).   

III. Nicor’s Energy Efficiency Plan 

A. The Plan 

1. Nicor’s Position 

Nicor suggests that its Plan meets each of the filing requirements of Section 8-
104(f).  Nicor states that its Plan is consistent with the Act in that the portfolio of 
programs and measures is cost-effective, comprehensive, focuses on long-term 
savings, and presents a diverse cross-section of opportunities for Nicor customers while 
minimizing the cost impacts.  Nicor maintains that the Plan‘s natural gas savings goals 
do not require modification and are reasonable, supported by the evidence, and should 
be approved.   
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Nicor states that, in its initial three year plan proposed for 2011-2014, the 
Company intends to spend just over $100 million to cost-effectively achieve the goal of 
the Plan, which is to save more than 36 million therms on an annualized basis.  Nicor 
further states that the Plan costs ramp up from approximately $27 million in the first year 
to approximately $45 million in the third program year.  Thus, Nicor asserts that it has 
fulfilled its statutory requirement under Section 8-104(f)(1).   

Nicor states that the Plan is designed to provide all customer segments, with the 
exception of customers identified in Section 8-104(m), opportunities to become more 
efficient consumers of natural gas.  Nicor estimates participation at more than 300,000 
customers during the three years of the Plan.  Nicor notes that its Plan contains thirteen 
programs, six of which are targeted to residential customers, and seven of which are 
targeted to commercial and industrial customers.  Nicor also notes that some programs 
initially will be introduced as a pilot and will launch on a larger scale in later years.  
Further, Nicor asserts that its proposed EEP compares very favorably when assessed 
relative to objective criteria like cost-effectiveness, and also when compared to a peer 
group of natural gas utilities.   

Nicor states that the programs within its Plan require that customers meet new 
building or appliance standards as a requirement of enrollment, in accordance with 
Section 8-104(f)(2).  Nicor further states that it will be providing customers and trade 
allies with educational material about building and appliance standards as part of its 
EEP communication efforts, and that a number of its programs directly address new 
building standards, including the new construction programs.   

Nicor provides an estimate of the average per therm cost of the measures for 
Rider 30‘s three rate classes pursuant to Section 8-104(f)(3).  Accordingly, Nicor states 
that it has complied with this subsection.   

In accordance with Section 8-104(f)(4), Nicor contends it has worked closely with 
DCEO in the development of DCEO programs, that DCEO presents a portfolio of 
programs targeting customer sectors listed in Section 8-104(f)(4), including local 
government, municipal corporations, school districts, and community colleges, and that 
DCEO is providing programs targeting households with incomes at or below 80% of 
area median income.   

Nicor states that each of the Company‘s proposed programs, as well as the 
entire portfolio of programs, meets the TRC benefit-cost test required by Section 8-
104(f)(5).  Specifically, Nicor calculates the Plan‘s TRC at 2.2, 2.6, and 2.8 for years 
one through three of the plan, respectively.   

Pursuant to Section 8-104(f)(7), Nicor states it included in its filing a rider to fund 
the proposed energy efficiency measures and to ensure the recovery of the prudently 
and reasonably incurred costs of Commission-approved programs.  Nicor contends that 
its proposed costs are reasonable because they satisfy the statutory 2% rate cap, which 
Nicor calculates at approximately $47 million.   
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Nicor asserts that the Plan meets the four requirements for reporting and 
evaluation set forth in Section 8-104(f)(8):  quarterly reports, independent annual 
reviews, full independent evaluations after three years, and adjustment of measures on 
a go-forward basis.   

Nicor recommends that the Commission find that the Company‘s EEP meets all 
of the statutory requirements of Section 8-104.   

2. Staff and Intervenors’ Positions 

Staff and Intervenors make certain adjustments and objections to certain parts of 
Nicor‘s EEP discussed more specifically below.   

B. Natural Gas Savings Goals and Spending Limit 

1. Savings Goals Issues 

a) Nicor’s Position 

Nicor states it presented evidence that, in its initial three year plan proposed for 
2011-2014, the Company projects to save more than 36 million therms on an 
annualized basis.  Nicor estimates that energy savings produced in combination by 
Nicor-operated programs and DCEO-operated programs at 6.1 million therms in the first 
year, 12.2 million therms in the second year, and 18.4 million therms in the third year.  
Nicor calculated the therm goals based upon the 2009 total amount of gas delivered to 
retail customers, 301.3 Bcf, in accordance with Section 8-104(c).  Nicor argues that 
these goals exceed Section 8-104‘s requirements of 0.2%, 0.4% and 0.6% of energy 
savings, and that neither Staff nor any Intervenor claims to the contrary.  Nicor contends 
that its determination of the therm goals over the 3-year reporting period is in 
compliance with Section 8-104(c) of the Act and should be accepted by the 
Commission.   

b) Staff’s Position 

Staff argues that aside from the sub-section (m) exclusion, the Act clearly 
provides that the basis for computing natural gas savings requirements begins with the 
total amount of gas delivered to retail customers.  Staff continues that despite the clear 
language of sub-section 8-104(c) of the PUA, Nicor chose to compute its natural gas 
savings goals based not on, ―total amount of gas delivered to retail customers, …,‖ but 
only on the gas delivered to retail customers who purchase their gas directly from Nicor 
(hereafter ―sales customers‖) and a portion of retail customers who purchase their gas 
from alternative gas suppliers (hereafter, ―transportation customers‖).  In particular, 
Nicor included transportation customers enrolled in the Company‘s ―Customer Select‖ 
program, but excluded all other transportation customers.  Staff notes that AG witness 
Philip Mosenthal appears to agree with Staff‘s position with respect to including gas 
purchased by transportation customers in the computation of the gas plan savings 
goals.  According to Staff, Nicor‘s exclusion of gas purchased by transportation 
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customers is improper, and Staff recommends that the Commission direct Nicor to 
include gas purchased by transportation carriers in its calculations of gas savings goals.   

c) CUB’s Position 

CUB argues that Nicor‘s Plan meets and exceeds the statutory natural gas 
savings targets using less funding than the utility has at its disposition under the 
spending limit.  Nicor witness James Jerozal states that the Company cost-effectively 
spends almost $100 million in this Plan, saving more than 36 million therms.  For each 
Plan year respectively, Nicor estimates annual savings of 6 million, 12 million, and 18.4 
million therms.  CUB concludes that Nicor‘s proposed gas savings estimates exceed the 
statutory requirements for each Plan year, and also exceed the requirement that 1.2% 
of gas be saved by 2014.   

d) AG’s Position 

The AG argues that Nicor‘s Plan fails to include a significant portion of 
transportation gas delivered to end use customers for purposes of calculating savings 
goals, in direct contradiction of the directive in Section 8-104(c) to implement energy 
efficiency measures to meet the savings requirements, ―which shall be based upon the 
total amount of gas delivered to retail customers, other than the customers described in 
subsection (m) of this Section‖.  220 ILCS 5/8-104(c).  Instead, Nicor based the 
calculation on the number of therms delivered to only its bundled retail customers and to 
those customers who have signed up for the Customer Select program, a minority of 
Nicor‘s gas deliveries to end use customers purchasing commodity from a third party.  
 
 The AG notes that both AG/CUB witness Phil Mosenthal and Staff witness 
Richard Zuraski testified that Nicor‘s estimates of therms savings goals wrongly 
excludes vastly more transportation deliveries to its customers than permitted under 
Section 8-104(m).  Specifically, Nicor categorizes all of its ―transportation‖ deliveries to 
its customers as excluded except for those participating in the Customer Select 
Program (Rider 15) (roughly only a quarter of transportation deliveries).   
 

Nicor witness James Jerozal shows the Companies 2009 gas deliveries used as 
the basis for its goals calculations, which identify ―total 2009 deliveries applicable to 
energy efficiency reduction‖ of 3.0 billion therms.  The AG argues that this figure 
appears to reflect some therm sales to transportation customers.  Specifically, it lists 
―sales service volumes‖ for Rates 1, 4, 5, 6 and 7, as well as a small amount of therm 
sales to transportation customers of about 13 million therms.  These ―sales service 
volumes‖ total about 2.6 million therms.  In addition to the ―sales service volumes‖ Nicor 
includes 425 million additional therms listed as ―certified alternative gas suppliers.‖   

 
The AG points out that in response to AG Data Request 2.01 Nicor clarified that 

therms delivered for other transportation customers have been excluded from 
calculating the goals.  In response to AG Data Request 2.02, Nicor provided a table 
showing all therms delivered to customers, which includes an additional 1.7 billion 
therms that have been excluded from its calculation of goals.  Inclusion of these 
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volumes would increase the goals by more than 50%.  Nicor further shows Section (m) 
customer loads as being 433 million therms.  The AG argues that subtracting these out 
of the 1.7 billion therms displayed on AG Ex 1.2 would leave about 1.3 billion additional 
therms, or roughly 43% additional savings.   
 

The AG argues that section 8-104(m) provides a specific application and 
certification process for self-directing customers (―SDCs‖) with the DCEO, and 
significantly, the requirement that these self-directing customers establish annual 
energy efficiency reserve accounts for purposes of participating in efficiency measures, 
albeit non-utility sponsored measures: 

 
(C) in the case of a SDC, the customer's certification that annual funding levels 
for the energy efficiency reserve account will be equal to 2% of the customer's 
cost of natural gas, composed of the customer's commodity cost and the delivery 
service charges paid to the gas utility, or $150,000, whichever is less;  
 

220 ILCS 5/8-104(m).   
 
The AG states that this language makes clear that only these customers are to be 
excluded for purposes of calculating savings and spending goals.  Nothing in the clear 
language of the statue provides or implies that large volume commodity shall be 
excluded from utility plan spending and savings goal amounts.   

 
The AG maintains that the issue as to which gas usage/therms should be 

excluded from the gas savings and spending calculation is further clarified in Section 8-
104(e), the subpart clarifying cost recovery of the programs.  Section 8-104(e) provides: 

 
A utility providing approved energy efficiency measures in this State shall be 
permitted to recover costs of those measures through an automatic adjustment 
clause tariff filed with and approved by the Commission.  The tariff shall be 
established outside the context of a general rate case and shall be applicable to 
the utility’s customers other than the customers described in subsection (m) of 
this Section.   
 

220 ILCS 5/8-104(e).   

This provision makes clear that all of the utility‘s customers except those who receive an 
exemption through subpart (m) of Section 8-104 shall be assessed the energy efficiency 
cost recovery charges.  There is no exclusion in this language for retail, wholesale or 
non-Customer Select customers, as Nicor argues.  Clearly, the plain language of the 
Act provides that all of Nicor‘s customers, except those described in subpart (m) of 
Section 8-104, shall participate in, help pay for the programs and have their therm 
usage included in the computation of energy savings.   

The AG argues that in addition, there is no evidence that the Company normally 
classifies these excluded large volume commercial customers as ―wholesale,‖ and there 
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is no justification for asserting these delivery customers are not retail customers of the 
Company.   

In addition, the Act makes clear that even those customers of the gas utility who 
meet the requirements of the exemption provision must still set aside in an account an 
amount (2% of the customer‘s gas cost) dedicated to energy efficiency measures.  
Section 8-104(m) requires a SDC to set aside and certify annual funding levels for an 
energy efficiency reserve account will be equal to 2% of the customers cost of natural 
gas, composed of the customer‘s commodity cost and the delivery service charges paid 
to the gas utility.‖  220 ILCS 5/8-104(m)(1)(c).  Nicor‘s interpretation of Section 8-104 
would create a new class of customers (―wholesale‖) with the distinction of being the 
only Nicor customers who would not have to participate in, and pay for, energy 
efficiency measures or programs.  Nothing in Section 8-104 justifies such a conclusion.   

 
The AG argues in short that Nicor is dramatically reducing both its energy 

efficiency statutory targets as well as its available rate impact cap spending levels.  The 
result is to exclude roughly one-third of the qualifying gas load.  As a result, correcting 
the goals would result in an increase of roughly 50% to the goals Nicor has proposed.  
Mr. Mosenthal calculated the underestimate of applicable revenue to calculate the rate 
cap to be of the same general magnitude on a proportional basis — in other words also 
underestimated by about one-third.   
 

The AG maintains that the ICC should reject Nicor‘s proposed calculation of 
savings goals and plan spending and direct Nicor to properly calculate its gas goals to 
include all transportation gas delivered by Nicor to end-use customers not falling under 
the subsection (m) exemption.  The ICC should also direct Nicor to properly calculate 
and document all subsection (m) exemptions, including providing explicit information 
about the number of customers, if any, that have applied for the SDC option, along with 
the gas load associated with those customers.   
 

e) ELPC’s Position 

ELPC argues that in order to determine whether Nicor‘s Plan meets the gas 
savings targets, the Commission must first determine what the targets are.  Then it must 
determine how much money Nicor has to meet the goals under the spending cap.  Nicor 
calculates its 3-year savings target as approximately 36 million therms and its spending 
limit as approximately $141 million.  ELPC maintains that both of these numbers are 
based on a faulty formula that dramatically reduce both its energy efficiency savings 
targets as well as its available rate impact cap spending levels.   

 
ELPC states that the key factors for performing these calculations are (1) 

determining who is a ―retail customer‖ and (2) determining which of these retail 
customers are described in subsection (m).  ELPC states that Nicor made several errors 
in how it performed both of these calculations which resulted in the Company 
underestimating its savings goals by roughly 43% and its spending cap by about one-
third.  Nicor incorrectly excluded ―transportation customers‖ from its definition of ―retail 
customer‖ for purposes of calculating the savings goals in subsection (c) and spending 
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limits in subsection (d).  Nicor also has not properly applied the subsection (m) 
exemptions.   

 
 ELPC argues that the Commission should reject Nicor‘s Plan and require the 
Company to first recalculate its planned savings targets and spending limits and then 
refile a Plan that maximizes savings to comply with the company‘s long term cumulative 
goals and its obligations to provide least cost service.  

 
2. Spending Limit Issues 

a) Nicor’s Position 

Nicor states that Rider 30 includes a limitation of costs to be expended on the 
EEP as mandated in Section 8-104(d) of the Act.  Nicor notes that nothing within 
Section 8-104 requires a gas utility to collect from customers every penny up to the 2% 
cap limit and spend such sums on energy efficiency programs.  Nicor estimates the first 
3-year reporting period 2% rate cap to be $141 million and points out that no party 
disagreed with Nicor‘s method for determining the budget limitation.  Nicor contends 
that the Plan is designed to spend an adequate amount of money to meet the statutory 
requirement and minimize the rate increase impact to all customers.  Nicor argues that 
because the statutory goals as stipulated in Section 8-104(c) ramp up over time, this 
indicates the Act‘s intent to grow the volume of savings over time, rather than reach 
maximum potential immediately and spend every dollar available.   

Nicor recommends that the Commission approve Nicor‘s budget amount as 
revised in this proceeding and its calculation of the budget limitation, because, unlike 
Staff and Intervenors, Nicor‘s proposed budget limitation of approximately $47 million 
per year and $141 million over the 3-year reporting period is consistent with the Act, 
while working to limit the impact on customers.   

b) Staff’s Position 

Staff‘s view, apparently shared by Nicor, is that the computation of the natural 
gas plan spending limit should start with a definition of ―amounts paid by retail 
customers in connection with natural gas service‖ that excludes amounts paid by large 
customers to non-certified alternative gas suppliers.  On the other hand, Staff and the 
Company differ in how to interpret the last part of the phrase, ―to no more than 2% in the 

applicable 3‑year reporting period.‖  In Staff‘s view, this means that the ―amounts paid 

by retail customers in connection with natural gas service‖ must relate to the 3-year 
reporting period (in this case, June 2011 through May 2014), and Staff believes this can 
be accomplished by utilizing a forecast of revenues for that period.  Staff maintains that 
in Nicor‘s view somehow utilizing actual Calendar year 2009 data is more consistent 

with the phrase, ―in the applicable 3‑year reporting period.‖  Staff notes that 

unfortunately Nicor did not provide a June 2011 through May 2014 forecast of revenues.  
In light of this, Staff witness Richard Zuraski observed that: 
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Calendar 2009 heating degree days (―HDD‖) in the Chicago area (O‘Hare) 
were higher than normal.  How much higher depends on how one 
measures normal.  Based on a 30-year average ending 2009, 2009 had 
1.5% more HDD.  Based on a 10-year average ending 2009, 2009 had 
4.3% more HDD.  Thus, all else equal, one should expect revenues during 
2009 to have been a bit higher than they would have been in a normal 
year, or the average of the future three year period ending May 2014.  On 
the other hand, natural gas prices during Calendar 2009 were at a fairly 
low level compared to the two years preceeding 2009, and relative to 
projected gas prices during the three year period ending May 2014.  Both 
my review of natural gas futures prices and my review of Nicor Exhibits 
1.1 (Tables 10-11, pp. 100-101), 1.6, and 3.2, lead me to believe that the 
market and Nicor‘s consultants believe natural gas prices during the three 
years of the plan implementation could be as much as 30% higher than 
they were in 2009, but I should stress that any such prediction is subject to 
considerable uncertainty. Taking these factors into account, I recommend 
increasing the Company proposed budget by 20%.   

(Staff Ex. 2.0, pp. 8-9).   

Accordingly, Staff recommends increasing the gas plan spending limits.   

c) ELPC’s Position 

In addition to reiterating the arguments made in the above section, ELPC 
recommends that the Commission direct Nicor to amend its energy efficiency plan to 
increase its investment in cost effective energy programs to the maximum under the 
price cap to maximize the benefits to Illinois residents and businesses.  ELPC also adds 
that Nicor may fall short of statutory savings with respect to the new programs that 
comprise 20% of the projected savings.   

ELPC states that Nicor‘s decision to leaves of dollars on the table is flawed for at 
least four separate reasons.  First, Nicor‘s sole focus on incremental annual savings 
undermines its ability to meet future cumulative savings requirements.  Second, Nicor‘s 
failure to invest in cost effective energy efficiency will hurt ratepayers and violates the 
Company‘s obligation to provide least cost service.  Third, Nicor‘s failure to consider its 
future cumulative goals hinders the legislature‘s intent to create leading energy 
efficiency programs in Illinois.  Finally, Nicor‘s failure to capture all available energy 
efficiency will result in additional lost opportunities for society.   

ELPC argues that Nicor could have applied excess savings achieved in early 
years towards compliance in future years when the goals will be harder to meet. 
Instead, Nicor stopped short – spending only a fraction of its available budget and just 
barely exceeding year-to-year goals.  ELPC witness Geoff Crandall is concerned that 
this level of spending and savings is inadequate given the program funds that are 
available, the significant benefits of energy efficiency to Illinois ratepayers, and the 
significant risk that Nicor will fall short of statutory goals.   
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d) AG’s Position 

The AG maintains its arguments made above further adding that Nicor‘s 
spending limits should be roughly 50% higher than it proposes because it incorrectly 
removed the majority of transportation gas volumes delivered to its customers.   

e) CUB’s Position 

CUB supports Nicor‘s decision to spend less than the full amount available under 
the rate cap, because the Company appears able to cost-effectively meet the statutory 
targets set in Section 8-104.  CUB argues that increasing the amount that Nicor spends 
on its energy efficiency programs could result in greater energy savings, but it would 
also increase customers‘ bills.  The intent of the Act is clear from its mandate that if a 
utility demonstrates that it cannot meet the savings requirements of the Act within the 
spending limits, it should decrease the savings goals (as opposed to increasing the 
spending).  The legislature clearly prioritized the spending limits over the savings goals.  
CUB concludes that Nicor‘s Plan meets the savings targets, and requiring more 
spending to achieve savings beyond the targets would violate the Act.   

 
3. Exclusion of Transportation Customer Usage from the 

Calculation of Natural Gas Spending Limit and Savings Goals 

a) Spending Limit 

(1) Nicor‘s Position 

Nicor states that it has defined retail customers to include those customers for 
whom Nicor purchases and delivers natural gas commodity to, plus those residential 
and small commercial customers who use Alternative Retail Gas Suppliers to obtain 
their gas supply.  Nicor further states that retail customers do not include large 
customers that purchase their own gas supply on the open market or use the services 
of third-parties to do so, which Nicor considers wholesale customers.   

Nicor contends that the Company‘s definition of the terms retail and wholesale 
customers are consistent with Section 8-104 and its legislative history:   

Reitz:  ―That‘s correct.  On the gas efficiency provisions, I‘d 
like to make sure that all of us understand how the charges 
to customers will be calculated.  There are some customers 
such as merchant electric generators who purchase all or 
part of their gas at wholesale and then transport that gas 
over to the distribution systems of the local gas utility.  When 
the utility is calculating the charge to customers, will the 
utility include the cost of gas that is purchased by the user at 
wholesale?‖ 

Flider:  ―No.‖ 



10-0562 

12 

Reitz:  ―Stated differently, does the legislation intend to cover 
for the purpose of assessing charges, service revenues and 
retail gas commodity purchases, but exclude wholesale gas 
purchases?‖ 

Flider:  ―Yes.‖ 

Reitz:  ―So, what is excluded is the wholesale commodity 
cost, the utilities cost for transportation for that wholesale 
commodity is included, right?‖ 

Flier:  ―That‘s correct, yes.‖ 

Reitz:  ―And you were talking about excluding only wholesale 
commodity purchases, retail gas purchases for public utilities 
and certified alternative gas suppliers are included, right?‖ 

Flider:  ―Yes.‖ 

State of Illinois, 96th G.A., House of Rep., 63rd Legis. Day, Tr. at 181-82 (May 28, 2009).   

Nicor asserts that Staff agrees with Nicor regarding the legislator‘s intent behind 
the word ―retail‖ in the context of calculating the budget limitation.   

Nicor further contends that its definition is consistent with the common 
understanding of the term retail as set forth in Webster‘s Third International Dictionary 
(1986 edition, page 1938):  ―the sale of commodities or goods in small quantities to 
ultimate consumers.‖   

(2) Staff‘s Position 

Staff argues that Nicor excluded volumes of gas purchased by its large 
transportation customers from the computation of savings goals, and Nicor excluded 
dollars paid to alternative gas suppliers by Nicor‘s large transportation customers from 
the computation of the natural gas plan spending limit.  In Staff‘s view, the former was 
incorrect and the latter was correct.   

Regarding the spending limit, Staff argues that the statute is clear that 
expenditures should be limited to 2% of the ―amounts paid by retail customers in 
connection with natural gas service.‖  Staff notes, however, that there was some 
question among legislators about how the ―amounts paid by retail customers in 
connection with natural gas service‖ should be computed.  (Senate Bill 1918. Rep. 
Flider - House sponsor).  Staff finds it appropriate to rely on the exchange between 
Representatives Reitz and Flider to better explain the legislative intent.  In the course of 
the exchange, it becomes clear that the bill‘s sponsor intended that the costs for this 
computation would exclude ―wholesale commodity cost,‖ but would include ―the utility's 
cost for transportation for that wholesale commodity,‖ along with ―retail gas purchases 
from public utilities‖ and ―retail gas purchases from certified alternative gas suppliers.‖  
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Staff continues that the House debate clearly establishes that gas purchases from the 
utility and from certified alternative gas suppliers are to be included in the computation 
of charges, leaving out ―wholesale‖ purchases, which, in context, and by a simple 
process of elimination, can only mean non-certified alternative gas suppliers.   

(3) ELPC‘s Position 

ELPC maintains that the Commission should require Nicor to recalculate its 
savings goals based on the total amount of gas delivered to all retail customers except 
for those customers that the company properly identifies under subsection (m).  
Similarly, the Commission should require Nicor to recalculate its spending limit based 
on the average increases in amounts paid by all retail customers with no exclusion, as 
set forth in subsection (d) of 8-104.   

 
(4) AG‘s Position 

The AG maintains that Nicor has incorrectly excluded revenues that may be 
associated with therm deliveries to transportation customers other than those 
participating in Customer Select.  The AG claims that a retail customer of a local 
distribution gas company refers to all its delivery customers that it has a retail 
relationship with regardless of where they buy commodity.   

b) Calculating Therm Savings Goals 

(1) Nicor‘s Position 

Nicor maintains that just as the legislature‘s intended definition of a retail 
customer led to conflicting calculations of the budget limitation, the legislative intent of 
the term retail is at issue with respect to Nicor‘s therm goal determination under the 
EEP.  Referring to the legislative discussion quoted above, and recognizing that the 
conversation is with regard to the budget limitation, the legislators‘ understanding and 
use of the terms retail and wholesale defines their intent within the statute, which 
parallels Nicor‘s understanding of the term retail.   

(2) Staff‘s Position 

Staff argues that while the House debate transcript is pertinent to the 
computation of the spending limit for gas energy efficiency program charges, it is not 
pertinent to the computation of gas savings goals or requirements.  Nowhere in the 
entire exchange between Representatives Reitz and Flider is there any mention of 
therms, decatherms, MMBTU, cubic feet (or any other units of natural gas 
consumption).  Nowhere in the entire exchange is there any mention of the savings 
goals or requirements.  Rather, the exchange focuses on charges, the cost of the gas, 
the cost for delivery or transportation, and other expressions of money spent or to be 
spent rather than gas consumed or gas to be saved.   

Staff argues that the PUA is clear regarding the computation of natural gas 
savings requirements, stating that they ―shall be based upon the total amount of gas 
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delivered to retail customers, other than the customers described in subsection (m) of 
this Section, during calendar year 2009 multiplied by the applicable percentage.‖  (220 
ILCS 5/8-104(c)).  Staff notes that even if the statute was ambiguous, neither the portion 
of the legislative debate quoted above nor any other part of the recorded debate 
establishes that any transportation customer volumes should be excluded from the 
computation of savings goals.   

Staff argues that Mr. Quick‘s suggestion regarding the creation of a definition for 
―retail customer‖ must be rejected for multiple reasons.  First, while he is correct that 
Section 8-104 does not provide a definition of a retail customer, he is entirely incorrect 
that this ―allows parties to create their own definition.‖  Mr. Quick‘s definition of the term 
―retail customers‖, which includes only customers purchasing small quantities, is entirely 
inconsistent with other parts of the PUA (and other Illinois statutes dealing with retail 
customers) which clearly use the term to include both large and small customers.   

For purposes of computing natural gas savings goals, Staff recommends that the 
Commission interpret the phrase ―total amount of gas delivered to retail customers, 
other than the customers described in subsection (m) of this Section‖ (220 ILCS 5/8-
104(c)) to include deliveries to customers of all sizes.  In Staff‘s view, this necessarily 
dichotomous treatment is the only way to give meaning and effect to the legislative 
intent expressed in the May 28, 2009 House debate on Public Act 96-0033, without 
rendering Section 8-104 internally inconsistent.   

(3) AG‘s Position 

The AG reiterates its arguments above and agrees with Staff that the 
transportation customer therms be included in the calculation of therms savings goals.   

(4) ELPC‘s Position 

ELPC states that in addition to defining the class of ―retail customers‖ too 
narrowly, Nicor has also defined the class of customers subject to subsection (m) too 
broadly.  The combined effect of these two errors squeezes the Company‘s savings 
goals from both directions resulting in a dramatic reduction in the amount of saved 
therms in Nicor‘s Plan.   
 

Subsection (m) provides an opportunity for certain classes of customers to be 
SDCs and therefore be excluded from the EE surcharge in the statute.  In order to 
qualify as a SDC, customers must meet the eligibility criteria in subsection (m) and the 
application requirements in subsection (m)(1).  According to ELPC, Nicor is excluding all 
of the customers that meet subsection (m)‘s size and usage thresholds from its 
calculation of savings targets regardless of whether or not those customers have 
actually followed the application requirements in subsection (m)(1).  If customers do not 
apply to become self directed customers then there is no reason to exclude them from 
Nicor‘s calculation of savings goals and from the applicable energy efficiency surcharge.   
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C. Commission Analysis and Conclusion 

The Commission agrees with Staff that Nicor‘s exclusion of gas purchased by 
transportation customers is improper.  We direct Nicor to include gas purchased by 
transportation carriers in its calculations of gas savings goals.   

We also find as do both Staff and the Company that the computation of the 
natural gas plan spending limit should start with a definition of ―amounts paid by retail 
customers in connection with natural gas service‖ that excludes amounts paid by large 
customers to non-certified alternative gas suppliers.  Where the parties diverge on 
determining the spending limit is in whether the gas purchased by Nicor's large 
transportation customers should be included in the calculations.  Nicor excludes those 
customers, believing that the statute requires them to only consider gas delivered to 
retail customers, and that as Nicor does not sell gas to those transportation customers, 
they should not be included in the calculation. 

 Staff and the AG both disagree with Nicor's reasoning, and argue that only those 
transportation customers who satisfy the requirements of Section 8-104(m) should be 
excluded from the calculation.  According to the AG, the exclusion of those eligible 
transportation customers results in Nicor underestimating the appropriate gas savings 
goals by about 45%. 
 

The Commission is persuaded by Staff's analysis and arguments that it was 
proper for Nicor to exclude the dollars paid to alternative gas suppliers by Nicor's large 
transportation customer from the computation of its gas spending limit, but it was 
incorrect for Nicor to exclude the volumes of gas purchases by those same 
transportation customers from the computation of its savings goals.  While this result 
may seem contradictory at first blush, it is clear to the Commission that this finding 
comports with the statute in question, and the attendant legislative history as discussed 
by Staff.  The Commission will therefore determine that the savings goals endorsed by 
Staff are adopted for this proceeding.  The Commission further directs Nicor to include 
in its compliance filing, a gas savings plan that encompasses the gas spending limit and 
results in the gas savings espoused by Staff.   

The Commission agrees with Staff‘s view of the 2% rate cap in the three year 
reporting period and finds that the Company‘s proposed budget should be increased by 
20%.   

Nicor argues that its determination of the therm goals over the 3-year reporting 
period is in compliance with Section 8-104(c) of the Act and should be accepted by the 
Commission.  However, the Commission disagrees that therms delivered to 
transportation customers should be excluded from the calculation of the natural gas 
savings goals.  Nicor based the calculation on the number of therms delivered to only its 
bundled retail customers and to those customers who have signed up for the Customer 
Select program, a minority of Nicor‘s gas deliveries to end use customers purchasing 
commodity from a third party.  Nicor‘s Plan fails to include a significant portion of 
transportation gas delivered to end use customers for purposes of calculating savings 
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goals, in direct contradiction of the directive in Section 8-104(c) to implement energy 
efficiency measures to meet the savings requirements, ―which shall be based upon the 
total amount of gas delivered to retail customers, other than the customers described in 
subsection (m) of this Section‖.  220 ILCS 5/8-104(c).   

IV. Evaluation, Measurement & Verification 

A. EM&V Contractor Independence 

1. Nicor’s Position 

Nicor states that it agrees that the conditions specified in the electric orders 
regarding hiring and firing of evaluation, measurement and verification (―EM&V‖) 
vendors should also apply to the Company‘s evaluation process.   

2. Staff’s Position 

Staff recommends that language be added to the evaluators‘ contracts to ensure 
that the evaluations are truly independent from the Company‘s control.  Staff also 
advocates that one evaluation for each program be completed at least sixty days prior 
to the filing of the second three-year plan.  Finally, Staff seeks clarification about the 
Commission‘s interpretation of the 3% cap on evaluation but provides no 
recommendation on this issue.   

 
Staff‘s proposal to ensure evaluator independence is highlighted in the first three-

year electric EE plans of Commonwealth Edison Company (―ComEd‖) and Ameren 
Illinois (Dockets 07-0540 and 07-0539, respectively).  The Commission ordered those 
utilities to provide language in the contracts of the independent evaluators so that the 
Commission could:  (1) terminate the contracts if it determined the evaluators were not 
acting independently; and (2) prevent the utilities from terminating the contracts without 
Commission approval.  These provisions were included in the contracts to ensure that 
the evaluators were truly independent from the utilities.  Dr. Brightwell testified that he 
found no reference to such language in Chapter 7 of Nicor‘s plan, which addresses 
evaluation, measurement, and verification.  Staff recommends that the Commission 
order Nicor to add similar language into the contracts it enters into with its evaluators.   

 
Dr. Brightwell also noted that table 18 on page 121 of Nicor Exhibit 1.1 lists when 

evaluations take place and whether those evaluations will address impacts or 
processes.  Nicor proposes that the results of evaluations performed in this plan be 
used to update net-to-gross (―NTG‖) ratios and deemed energy savings for future plans.  
Any changes in market conditions that may occur are likely to affect NTG ratios and/or 
savings attributable to measures or programs.  If these changes reduce savings, it is 
advantageous for the Company to have these evaluations performed prior to the 
changes.  If these changes increase savings, it is advantageous for the Company to 
wait for the market to change before evaluating a program.  Staff believes it is 
inappropriate for Nicor to choose when those evaluations take place and recommends 
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that the Commission order Nicor to permit its independent evaluators to determine the 
timing of evaluations.   

 
The Company also proposes to deem the NTG ratios of measures and programs 

and to update those values in its second three-year Plan based on the evaluation 
results it receives in the current Plan.  In order to use the results of evaluations for the 
Company‘s second triennial plan, Staff recommends that the Commission order the 
Company to provide contract language that requires at least one impact evaluation of all 
programs to be completed no later than 60 days prior to October 1, 2013, the date the 
Company is required to file its second triennial plan.  Without such language, there is no 
guarantee that some measures or programs will have savings that are verified and/or 
updated.  This could potentially leave deemed value estimates from this Plan in place 
until the third triennial plan is filed and goes into effect in June 2017.   

 
Finally, Staff seeks clarification of Section 8-104(f)(8) of the gas EE law which 

states that: ―resources dedicated to evaluations shall not exceed 3% of portfolio 
resources in any given 3-year period.‖  It is unclear to Staff whether this limit applies to 
the budget of the independent evaluators or to all costs related to evaluations, including 
the wages for the time that Nicor employees and the program implementers contracted 
by Nicor devote to collecting materials used for evaluations.  Guidance from the 
Commission is requested as this may affect reconciliation proceedings that will occur at 
the end of each Plan Year.   

 
3. CUB’s Position 

CUB argues that while the Company may intend to hire one or more independent 
firms skilled in program evaluation to execute the legislatively mandated annual and 
triennial evaluations, this intention falls short of the General‘s Assembly‘s explicit 
direction that the utility and its evaluator be separate.  CUB maintains that it is important 
that Nicor contract with an independent evaluator to review its programs.  Cub notes 
that the Commission has previously discussed this very point, in ICC Docket Nos. 07-
0539 and 07-0540, approving Ameren and ComEd‘s energy efficiency and demand 
response plans.  In those dockets, the Commission concluded that the evaluator would 
not be ‗independent,‘ as required by statute, if the utility had total control over that 
evaluator and determined that the Commission has a supervisory capacity regarding the 
hiring and firing of this evaluator, meaning that the utility must gain Commission consent 
to make the hiring and firing decisions regarding this evaluator.  CUB states that based 
on the Commission‘s previous recommendations on the topic of an independent 
evaluator, the Commission should order that Nicor hire an independent evaluator in 
choosing a contractor for its portfolio.   

 
B. Evaluation Plan 

1. Nicor’s Position 

Nicor explains that its evaluation plan, which includes both process and impact 
evaluations, is designed to be a flexible tool to help Nicor manage its programs on a 
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going-forward basis and to provide regulators with transparency into the EEP results.  
Nicor contends that the development of its evaluation plan is consistent with a number 
of recommendations made by Intervenors, including consideration of certain factors and 
evaluation techniques, such as Experimental Design, as well as the suggestion that the 
Company engage in combined evaluation of joint programs.  The Company states that it 
expects to use a variety of research methods and looks forward to practical yet 
innovative proposals from the evaluation vendor or vendors.  Finally, Nicor asserts that 
it will endeavor to work with the independent evaluation vendor(s) to complete as much 
of the evaluation work as practical in advance of the preparation of its next three year 
plan in order to use those completed evaluation results in developing a set of new 
program assumptions prior to filing the next plan.   

2. AG’s Position 

AG witness Mosenthal testified that Nicor‘s recommendation is premature for a 
three-year EM&V plan because it is (1) too proscriptive and (2) could result in a poor 
allocation of limited EM&V funds.  Mr. Mosenthal testified that, fundamentally, limited 
EM&V funds should be allocated where and when they are most useful.  The AG argues 
that automatically doing process and impact evaluations on a program once and only 
once may not result in the optimal allocation of these scarce resources. Also, planning 
only for large, expensive and very time-consuming evaluations and not allowing 
flexibility for smaller studies may further constrain these resource decisions.  Mr. 
Mosenthal stated that he would also expect that some early attention to process 
assessments of the effectiveness of joint and cooperative programs may be important 
(with funding shared by Nicor and ComEd).  The AG is not advocating specifically more 
or fewer evaluations than Nicor envisions.  Rather, the 3% evaluation spending amount 
should be targeted where they provide the greatest overall value.   

The AG argues that rather than proscribe specific evaluation activity now (prior to 
even retaining an evaluator) the ICC should direct Nicor to work with the SAG and 
evaluation contractor(s) (as ComEd and Ameren have effectively done over the past 3 
years) to develop a thoughtful and reasoned EM&V planning process that considers 
trade-offs and resource limitations and that makes the most of the limited funds 
available.  This was done as part of the SAG with the electric utilities first 3-year 
evaluation plan.  The AG maintains that the ICC should therefore direct this 
collaboration, as it has for the electric utilities in their first 3-year plan. In ICC Docket No. 
07-0540, the Commission Order affirmed the SAG‘s responsibilities should include 
―establishing agreed-upon performance metrics for measuring portfolio and program 
performance.‖  Both Ameren, ICC Docket No. 10-0568, and ComEd, ICC Docket No. 
10-0570, have also indicated via the testimony of witnesses Martin and Brandt, 
respectively, that this involvement has been very helpful to them in developing, 
delivering and evaluating its EEP portfolio over the past three years.   
 

The AG argues that there may well be instances where joint statewide 
evaluations make sense.  Specifically for programs delivered jointly with ComEd, Nicor 
and ComEd should strive to implement joint evaluations. The AG maintains that there 
may also be programs similar enough between Nicor, Integrys, and Ameren to justify 
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some joint evaluations.  Joint evaluations should be pursued where they offer 
economies of scale and can provide consistent methodologies and provide results to 
compare across territories.  The AG urges the Commission to direct that Nicor, in 
collaboration with the SAG, develop evaluation plans that strive to maximize benefits by 
combining evaluation efforts wherever possible and appropriate across any 
combinations of gas and electric utility jurisdictions where programs are similar or jointly 
offered.   

 
3. ELPC’s Position 

ELPC argues that in order to determine whether Nicor‘s Plan complies with the 
PUA, 220 ILCS 5/8-104(f), the Commission must be able to determine how much 
energy the programs are saving and how cost effective the programs are.  These 
calculations depend on a number of assumptions, including the savings per unit, the 
expected life of the measure, the utility‘s ―avoided cost‖, and the net-to-gross ratio for 
the program. When developing new programs, utilities often have to rely on 
assumptions and estimates of these key factors based on experience in other 
jurisdictions. There should, however, be a reasonable and transparent framework to 
conduct process and impact evaluations in order to verify these assumptions over time.   

 
According to ELPC, Nicor is not doing all that it can to ensure the accuracy and 

transparency of the assumptions and key variables in its Plan.  The Commission should 
reject Nicor‘s proposal to lock-in or ―deem‖ gross measure savings and net-to-gross 
ratios for the full 3-year plan period and should require the company to participate in the 
development of a technical resource manual to ensure transparency and consistency of 
assumptions.   

 
ELPC maintains that the PUA requires Nicor to affirmatively demonstrate the 

reasonableness of its Plan.  It is not the burden of ELPC or any other intervenor to 
supply ―specific‖ avoided costs. Mr. Crandall identified several flaws in his brief review 
and there may be more. The Commission should ensure that Nicor‘s methodology is 
sound to ensure that Nicor‘s current Plans complies with the PUA and to avoid further 
problems in the future.   

ELPC concludes that the Commission should reject Nicor‘s proposal to ―lock-in‖ 
these assumptions for the full 3 years of the Plan and should require the Company to 
participate in the development of a statewide technical resource manual.   

4. CUB’s Position 

CUB argues that the Commission should recommend Nicor‘s independent 
evaluators apply what the California Manual refers to as ―Experimental Design,‖ which 
provides a transparent framework and minimizes evaluation costs at scale, to Nicor‘s 
residential behavior change pilot program and other programs, instead of the simply 
surveys that Nicor proposes in its Plan.  The Commission recently adopted this 
recommendation in its 10-0568 Order, and should do the same here.   
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CUB explains that Experimental Design is a methodology that analyzes the 
electricity usage of program participants compared to a control group to determine 
actual energy savings based on meter data that normalizes for all relevant exogenous 
factors affecting energy usage.  Because the evaluation mechanism is custom fit to the 
individual program, Experimental Design, recognized as a superior form of EM&V, 
significantly increasing the accuracy of electricity savings, providing the added 
advantage of tracking savings on a regular basis for purposes of truing-up incentives by 
including the following conditions: (1) trackable program participation; (2) standard 
statistical parameters for measuring electricity savings; (3) robust control group 
parameters; and (4) no double-counting of savings claimed by other programs, such as 
traditional deemed savings programs.   

 
CUB witness Mr. Thomas explains how this methodology works in testimony: ―In 

order to appropriately apply Experimental Design, participant sample size parameters 
should be standardized and standard statistical parameters should also be applied to 
the difference of differences equation used to calculate net program savings.‖   

 
CUB suggests that the Commission should recommend the independent 

evaluator assigned to Nicor work with the natural gas Stakeholder Advisory Group 
(SAG) to develop Experimental Design guidelines and ensure transparent and 
consistent methods for determining electricity and natural gas savings.  The evaluator 
should maintain a master database of participation, billing, and control group data in 
order to ensure savings are verified in an independent and timely manner.  The costs 
involved with exporting the appropriate data to the independent evaluator must be 
controlled by Nicor so that the costs do not exceed the 3% EM&V threshold as required 
in Section 8-104 of the PUA.   

 
CUB states that the use of behavior change programs in promoting energy 

efficient behavior among residential customers, in particular the role third-party 
administrators can play in fostering innovative program design and the potential use of 
―Experimental Design‖ protocols to evaluate those types of program, is an important 
consideration that Nicor should take to its independent evaluator.  The Commission 
should order Nicor to provide information on the ―Experimental Design‖ methodology to 
its evaluator for the Company‘s behavior change pilot program and other programs, as 
appropriate.   

 
C. Fixed Values 

1. Deemed Savings 

a) Nicor’s Position 

Nicor explains that deemed savings is an agreement where the assumptions 
necessary to calculate the energy savings for a set of energy efficiency measures are 
prescriptively defined for a period of time, and that deemed savings typically are applied 
to energy savings measures whose impacts are relatively well known and frequently 
implemented like upgrading to more efficient appliances.  Nicor asserts that deeming 
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savings reduces the complexity of regulatory proceedings and simplifies the tracking 
processes for energy efficiency programs.   

Nicor proposes that savings on a per unit basis be deemed for the three years of 
the plan except for custom measures.  Nicor asserts that its proposal is reasonable 
because, from a practical scheduling perspective, program evaluations will be initiated 
for a subset of programs at the end of Year 1 and those program impact evaluations will 
not likely be available before the end of 2012, as they will require six or more months to 
complete, and Nicor will need to start development of its next three year plan within a 
matter of months.   

The Company states that it intends to adjust savings estimates based on the 
Year 1 program evaluations, as well as use Year 2 evaluations to adjust the second 
triennial EEP assumptions, subject to certain adjustments during the approval process.  
In addition, the Company states that it intends to update assumptions based on external 
information from other research, evaluations from other utilities, and any other high 
quality information available at the time the new EEP is developed.   

Nicor asserts that it engaged in a thorough process to develop sound and fact-
based assumptions to support the Nicor energy savings for the EEP.  The Company 
points to the fact that it initiated a Market Potential Study (―MPS‖) to help support the 
development of information and assumptions specific to the Nicor service territory 
because the Company recognized that it had very little data regarding energy savings 
measures to support the development of its energy efficiency plan and there was limited 
data available specific to Illinois due to the prior lack of utility energy efficiency programs 
in the state.  Nicor states that it engaged with the other utilities and in some cases their 
consultants to standardize certain assumptions in finalizing the approximately 300 
assumptions necessary to support the energy savings calculations and TRC modeling 
of the measures in the Nicor EEP.   

Nicor states that it followed the following steps in the process for developing 
assumptions on energy savings measures: 

 Use the analysis performed in the MPS (35% of final assumptions). 

 Use Rider 29 and the Peoples Gas and North Shore program assumptions 
particularly where there were very similar program and measure concepts 
and we considered the information used in those plans would help apply 
consistency among Illinois gas programs (approximately 19% of final 
assumptions). 

 Use other Midwest studies such as a statewide study performed by 
Navigant Consulting for Minnesota and a MEEA Midwest regional study 
(approximately 11% of final assumptions). 

 Work with other Illinois utilities and some of their consultants to use their 
information where it was thought their information was built on stronger 
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and better developed sources (approximately 12% of the final 
assumptions). 

 Use a variety of other sources or calculations (approximately 7% of final 
assumptions). 

 Use DEER database assumptions as it is essentially the most heavily 
scrutinized and analyzed Technical Resource Manual in the country 
(approximately 18% of final assumptions).  These assumptions almost all 
apply to the business programs where loads are likely to be much less 
weather sensitive, less specific to a geography, and the Nicor team felt 
that they were the best assumptions available. 

b) AG’s Position 

The AG argues that ICC policies with respect to deemed parameters such as 
NTG, realization rates, and gross measure savings should be consistent across utilities.  
AG witness Mosenthal testified that he had a number of concerns with the Company‘s 
evaluation recommendations.  His biggest concern related to Nicor‘s proposal to deem 
gross measure savings for the entire 3-year plan period, and most specifically to the 
deeming of NTG ratios.  The AG maintains that while Nicor proposes to conduct both 
process and impact evaluations over the 3-year plan period, with impact evaluations 
focusing on assessing assumptions related to measure lives, net-to-gross ratios and 
baseline energy usage, lessons learned would not be applied until the next three-year 
plan cycle.  For programs involving custom measures – the two construction programs 
and the Business Custom program – energy savings assumptions will be tracked and 
analyzed individually.  How to treat utility proposal associated with the calculation of 
NTG ratios is an issue that demands both consistency among utilities as well as regular 
evaluation and modification if need be.   

The AG notes that in its review of Ameren‘s and ComEd‘s first three-year plan, 
the Commission rejected the Companies‘ proposals in those dockets to deem NTG 
values.  (ICC Docket Nos. 07-0539, Order of February 6, 2008 at 33; ICC Docket No. 
07-0540, Order of February 6, 2008 at 44.)  Like the Nicor plan in this docket, the 
ComEd and Ameren plans were first-time proposals, with each utility having little to no 
experience with the delivery of widespread, customer-financed energy efficiency 
programs.  Nicor‘s inexperience in delivering efficiency programs should be an 
important factor as the Commission considers the Company‘s request to deem both 
gross measure savings and NTG values for a full three-year period.   

 
In his testimony, AG witness Philip Mosenthal recommended that the ICC reject 

Nicor‘s proposed deeming of NTG values, noting that deemed parameters need to be 
reconsidered at least annually in collaboration with the SAG.  Mr. Mosenthal‘s general 
concerns relate to the length of time Nicor proposes to deem factors.  While Mr. 
Mosenthal testified that he did not oppose all deeming, much can change over three 
years with respect to markets, measures and programs in general.  Mr. Mosenthal 
testified that deeming should be no longer than annually, with opportunities for Nicor, 
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the ICC or its Staff, or Stakeholders to be able to request consideration of modifying 
deemed values at least annually to ensure that Nicor is using the best information 
available at the time and prospectively.  In that context, he proposed the SAG as the 
appropriate forum to consider these factors and whether adjustments should be made.  
Mr. Mosenthal also specifically suggested adopting the NTG framework established by 
the SAG.  The NRDC and ELPC witnesses, as well as CUB, all supported Mr. 
Mosenthal‘s proposal to follow the NTG framework established in the SAG over the 
course of the last year.   

The AG states that Nicor is proposing to deem gross measure savings for the full 
3-year period of the plan except for custom measures.  Nicor provides an extensive list 
of measures, with little explanation of the basis for the values in it. As a result, and given 
the resources available for this docket, it is not reasonable to expect these values to be 
deemed without a more thorough review, the opportunity to understand the underlying 
assumptions, and discussion of their appropriateness. Mr. Mosenthal proposed that the 
ICC only provisionally deem measure savings values, and direct that Nicor address any 
appropriate modifications with the SAG.  He recommended that the ICC lock in the 
values for the first plan year (PY1), with the expectation that appropriate adjustments 
could be made to be used prospectively starting at the beginning of PY2.   

 
Specifically, Mr. Mosenthal recommended the ICC direct that: 
 

1. Savings for measures provided in Nicor Ex. 2.3 be provisionally deemed 
for PY1; 

2. There should be an ongoing SAG process to review and adjust values 
following the provisional deeming, and SAG members as well as Nicor, its 
implementers, and evaluators should be able to propose modifications;  

3. Ongoing modifications should be adopted no later than at the beginning of 
the following plan year (June 1) from establishment of new values in the 
SAG; and 

4. Nicor (ideally in collaboration with the other Illinois gas and electric 
utilities) should establish and maintain a Technical Reference Manual that 
documents in a transparent way how savings are estimated, and supports 
on-going effective modification and version control.   
 

The AG argues that by proposing to deem values for the entire three-year period, Nicor 
is proposing to shift much of the fundamental performance risk of its EEP from the 
Company to its ratepayers. By deeming NTG ratios and gross measure savings, Nicor 
is simply held to the number of projects and measures that get installed, regardless of 
whether actual EEP performance meets the performance targets the legislature clearly 
set out in the Act.   

The AG argues that by holding Nicor accountable to evaluated results, they have 
a strong incentive to strive to maximize NTG ratios because they want to get credit for 
maximum savings and avoid penalties. Once these values are locked in, perverse 
incentives are created where Nicor is now shielded from the impacts of poor net savings 
performance.  Given that Nicor requests flexibility to change program designs, modify 
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incentives, and shift resources, Nicor should also retain the responsibility to show that it 
has captured savings of at least the performance goals.   

The framework, thus, proposes as follows: 

1. Where a program design and its delivery methods are relatively stable over time, 
and an Illinois evaluation of that program has estimated a NTG ratio, that ratio 
can be used prospectively until a new evaluation estimates a new NTG ratio. 
 

2. In cases that fall under #1 above, once new evaluation results exist, these would 
be used going forward, to be applied in subsequent program years following their 
determination until the next evaluation, and so on. 
 

3. For existing and new programs not yet evaluated, and previously evaluated 
programs undergoing significant changes — either in the program design or 
delivery, or changes in the market itself — NTG ratios established through 
evaluations would be used retroactively, but could also then be used 
prospectively if the program does not undergo continued significant changes, 
similar to #1 above. 
 

4. For programs falling under #3, deeming a NTG ratio prospectively, may be 
appropriate if:  the program design and market are understood well enough to 
reasonably accurately estimate an initial NTG (e.g., based on evaluated 
programs elsewhere); or it is determined that the savings and benefits of the 
program are not sufficient to devote the evaluation resources necessary to better 
estimate a NTG ratio. 
 

5. The SAG will recommend to the Commission, in advance of the evaluation study 
start date, whether the NTG values resulting from the evaluation study should be 
applied in the year they are determined (due to significant program, 
technological, market changes, or other factors) or only in the following program 
year.   

 
Recent Commission action supports adoption of the AG-proposed NTG 

framework.  In the Commission‘s decisions in the Ameren Illinois Utilities‘ (―Ameren‖) 
gas and electric efficiency plan docket (10-0568) and Commonwealth Edison Company 
(―ComEd‖) electric energy efficiency docket (10-0570), the Commission appears to have 
ordered the Companies to adopt the NTG framework that was established in the 
Stakeholder Advisory Group, as proposed by AG witness Mosenthal in his Direct 
testimony in this docket.  It is critical that both gas and electric utilities are required to 
play by the same rules and assumptions.  The same rationale justifies adoption of the 
NTG framework in this docket.  The Commission should adopt the proposed NTG 
framework that was produced through collaboration with the utilities.   
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c) CUB’s Position 

CUB states that as AG witness Mosenthal explained, the Company‘s proposal 
was neither consistent with previous discussions between other regulated distribution 
utilities and the SAG nor with the ICC‘s prior Order for the first 3-year plan cycle for the 
ComEd and Ameren electric EEPs.  Both Mosenthal and ELPC witness Crandall 
pointed out that deeming these important values over the entire three-year Plan period, 
instead of annual calculations, would not provide best and most useful information.  AG 
witness Mosenthal also mentions his concern that ―if all values are deemed for the full 
3-year plan period, then Nicor may have perverse incentives to modify the portfolio in 
ways that are not conducive to optimizing true net savings, but rather optimizing its 
savings claims based on deemed values that may no longer be appropriate. ―  CUB 
agrees.  It is not in the public interest to allow Nicor to deem values for its entire three-
year Plan.  If the Commission allows Nicor to do so, the utility‘s incentive to manage its 
programs carefully to achieve maximum energy savings will disappear.   

 
Mr. Crandall testified that NTG ratios are critical to help program managers and 

implementers understand the bona fide savings attributable to the program(s) they are 
implementing.  Both he and Mr. Mosenthal recommended the Commission adopt the 
NTG Framework developed by the electric energy efficiency Stakeholder Advisory 
Group in conjunction with Nicor‘s Plan.  This Framework was developed between 
Ameren, ComEd, and DCEO, and SAG participants such as the AG, ELPC and CUB.  It 
calls for applying NTG ratios on a prospective basis as they become available from 
program evaluations.  Nicor, a regular attendee at electric SAG meetings, knows of the 
framework and had the opportunity to suggest modifications to it during the period when 
it was developed.  Mr. Mosenthal recommends that the ICC only provisionally deem 
measure savings values, and direct that Nicor address any appropriate modifications 
with the SAG, and that the ICC lock in the values for Plan Year One, with the 
expectation that appropriate adjustments could be made to be used prospectively 
starting at the beginning of PY2.  CUB supports Mr. Mosenthal‘s recommendations.   

 
2. Net-to-Gross Ratios 

a) Nicor’s Position 

Nicor explains that net-to-gross ratios are used to adjust the energy savings of 
utility energy efficiency programs or measures to correctly reflect the impact of 
underlying market trends, and that the intent of such ratios is to only credit utilities with 
savings that are the result of their programs.  Nicor states that determining appropriate 
net-to-gross ratios is a difficult art and impact evaluations are used to estimate them.  
Nicor emphasizes that other impacts can occur like free drivers (participants who do not 
request a rebate) and spillover (other energy savings occurs due to a program beyond 
what is counted), and, therefore, the impacts of all of these factors are rolled into the 
net-to-gross ratio to adjust program savings.   

As for the net-to-gross ratios used in Nicor‘s EEP benefit-cost analysis, the 
Company states that it used information from a variety of sources to develop reasonable 
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net-to-gross, with the primary source being the baselines established in the MPS, 
including the current market saturation and penetration rates from the study to estimate 
free-ridership.  Nicor states that it also compared program evaluation studies from other 
utility programs to the MPS result and adjustments were made where appropriate.   

Nicor points out that the electric utility SAG ―framework‖ advanced by the AG has 
not been agreed to by all parties in the electric SAG and has not been approved by the 
Commission.  The Company offers that it is willing to work with other utilities and 
external stakeholders to develop guidelines such as those in the electric SAG 
framework, but believes that will take time and significant discussion as the gas utilities 
have not been involved in creating this framework or in discussing its benefits.  The 
Company also believes that there are parts of the framework that are at odds with the 
―looking forward‖ perspective in the statute.  In particular, Nicor states that, under the 
electric SAG framework, there would be a retrospective change to savings, which Nicor 
argues is not consistent with the statute.  Accordingly, Nicor does not agree with the 
portions of the electric SAG framework that provide for retrospective changes to net-to-
gross ratios.   

b) AG’s Position 

The AG reiterates its position noted in the section above.  The AG believes that 
deeming of net-to-gross ratios should not be done for the entire three plan years 
because ―there is no evidence the NTG ratios Nicor proposes are based on its specific 
plans or any studies that would support them.‖  Instead, the AG recommends the 
application of the proposed electric SAG process for changing net-to-gross assumptions 
based on evaluation results.  In support, the AG points to a draft memorandum authored 
by AG witness Mosenthal regarding  a ―proposed framework for counting net savings in 
Illinois‖, which the AG concedes was never even agreed to by all parties in the electric 
SAG.   

c) ELPC’s Position 

Nicor is proposing to deem net-to-gross ratios for the full 3-year period of the 
plan.  ELPC notes that the Commission rejected similar proposals when they were 
raised by ComEd and Ameren in the last round of electric EE planning cases, ICC 
Dockets 07-0539, 07-0540, and 07-0541, and it should reject them again now.  ELPC 
witness Crandall points out that Nicor‘s approach is inconsistent with the EM&V 
framework worked out by participants in the electric SAG.  Crandall asserts that 
applying net-to-gross ratios on a ―prospective basis‖ (soon after EM&V study results are 
known) is preferable to Nicor‘s proposal to use a static net-to-gross that is fixed for the 
entire planning period.  ELPC argues that Nicor has not sufficiently justified why it needs 
a key program assumption like net-to-gross to remain locked in.  If Nicor, SAG, or 
others discover errors, ratepayers should not have to wait three years for the Company 
to make adjustments.  Nicor, in coordination with stakeholders, should be able to make 
adjustments along the way and apply them prospectively.   
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Witness Mosenthal suggests a workable compromise for the Commission to lock 
in the values for the first plan year (PY1), with the expectation that appropriate 
adjustments could be made to be used prospectively starting at the beginning of PY2.  
The ELPC maintains that the Commission should reject Nicor‘s unreasonable approach 
and adopt an EM&V process similar to the one suggested by Mr. Mosenthal.   

 
d) CUB’s Position 

CUB asserts that the state of Illinois is best served when there are consistent 
policies across utilities on deemed parameters such as NTG, realization rates, and 
gross measure savings.  The Commission recently adopted the NTG framework 
established in the SAG in ICC Docket 10-0570.  CUB agrees with AG witness 
Mosenthal‘s assessment of NTG ratios and supports the Commission‘s decision to 
adopt the SAG NTG framework.   

 
D. Technical Reference Manual 

1. Nicor’s Position 

Nicor explains that a Technical Resource Manual (―TRM‖) is a consistent set of 
documentation regarding the assumptions about energy savings measures in the EEP, 
which provides a baseline of technical information for program development, future 
development and program evaluation.  Nicor points out that Section 8-104 does not 
require the development of a TRM.  However, Nicor states that the assumptions used to 
develop its plan, which are described in a variety of exhibits in the proceeding, could 
form a strong basis for developing a Nicor-specific TRM.  Accordingly, Nicor 
recommends that the Commission order Nicor to develop a company-specific TRM 
should the Commission conclude that a TRM is appropriate.   

The Company states that it believes that a statewide TRM would be impractical 
because the process and cost to develop a single agreed-upon standard for all 
measures across the state will be a significant and costly endeavor.  The Company 
further states that differences among utilities may result in forcing a generic 
compromised methodology at the expense of the unique and most appropriate 
methodology for Nicor and its customers.  The Company contends that there are unique 
climate, housing stock, customer demographics, industrial base and other market 
characteristics among the gas and electric service territories in Illinois, which differences 
will result in different algorithms and assumptions for each company‘s TRM.  Nicor 
expresses concern that the process of bringing together a state-wide TRM will likely 
result in the loss of unique characteristics, such as different planning approaches, 
program design approaches, tracking and database approaches.   

2. AG’s Position 

The AG urges the Commission to direct Nicor (along with the other gas and 
electric utilities) to develop a statewide TRM.  Some jurisdictions maintain a set of 
algorithms that define all parameters involved in estimating measure savings rather than 
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simply a table of kWh/year or therms/year.  Often these are referred to as TRM.  Both 
AG witness Mosenthal and ELPC witness Crandall recommended the Commission 
adopt a Technical Reference Manual.  This is important for transparency of EE measure 
assumptions, documentation of savings achieved, ease of on-going modifications and 
version control, and consistency.  Such statewide manuals have been developed in 
Pennsylvania, Ohio, Michigan and other states.   

As explained by Mr. Mosenthal, adoption of a simple therm value provides very 
little transparency and clarity about the underlying assumptions from which it is derived. 
As a result, as the market or evaluation findings change, it is often difficult to determine 
appropriate ways to adjust savings.  Spelling out clear assumptions and parameters in a 
TRM provides stakeholders and the ICC with greater transparency, and provides a 
single place where all assumptions are documented.  These assumptions can vary by 
utility where appropriate, for example because of weather variations.   

The AG argues that this approach allows easier global adjustments and on-going 
modifications, and allows for proper documentation of what changed and when.  This is 
critical for evaluators and prudency reviews, since the deeming process permits certain 
values to be used only for specific periods, and then requires different values to be 
adopted by a certain date. Establishing a TRM that clearly documents effective dates 
and has good version control will go a long way to improving utility data accuracy and 
facilitating critical review of data.   

The AG maintains that adopting a TRM would facilitate a much more open, clear, 
productive, and well-documented SAG review and modification of deemed values. 
Currently, stakeholders must calculate their own value based on what they believe are 
reasonable assumptions and see how it compares with the utilities‘ value to assess 
whether a kWh or therm value is reasonable or appropriate. If values diverge, there is 
no information about a particular utility assumption with which a stakeholder might 
disagree. If the algorithm and parameters are spelled out, one can simply consider the 
appropriateness of the algorithm and parameters used.   

The AG concludes that the Commission should require Nicor to participate in a 
statewide development of a TRM.  It should be noted that the Commission entered 
orders on December 21, 2010 mandating the development by both ComEd and Ameren 
of a statewide TRM in ICC Docket Nos. 10-0568, 10-0570.   

3. ELPC’s Position 

The ELPC notes that Witnesses Crandall and Mosenthal both submit that the 
Commission and all parties would have much greater confidence in the inputs and 
assumptions used in the development of EE Plans in Illinois if the Commission directs 
Nicor and the other gas and electric utilities to coordinate with DCEO and SAG 
participants to develop a statewide technical resource manual.  Nicor appears to 
recognize the value of a TRM but argues that differences between the utilities‘ unique 
service territories make a statewide TRM impractical.  The ELPC argues however that 
Nicor has not sufficiently explained why utilities in Illinois are any more ―unique‖ than 
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utilities in Pennsylvania, Michigan, Ohio or other states in which statewide TRMs are 
currently being used.  Witness Crandall and Mosenthal‘s suggestion to involve the SAG 
in the creation of a statewide TRM is reasonable and would address many of the parties 
concerns about the accuracy and transparency of the key assumptions in Nicor‘s Plan.  
According to the ELPC, the Commission should order Nicor to participate with the SAG 
in the development of this TRM.   

4. CUB’s Position 

CUB maintains that the goal of consistent statewide evaluation would be more 
likely to occur if a TRM was developed at this time.  In rebuttal testimony, Nicor states 
its recommendation that if the Commission directs that a TRM is necessary, Nicor would 
propose that a company-specific TRM, as opposed to a state-wide TRM be developed, 
citing concerns on the uniqueness of utility service territories.  CUB disagrees noting 
that the Commission ordered that Ameren and ComEd work together and with other 
Illinois utilities to develop a statewide TRM in the future.  (ICC Docket 10-0568 Final 
Order at 70; ICC Docket 10-0570 Final Order at 59-60).  Consistent with those Orders, 
the Commission should require Nicor to participate in the statewide TRM development.  
The Commission should also recommend that the newly-created natural gas SAG 
participate in developing a statewide TRM.   

E. Commission Analysis and Conclusion 

The Commission agrees with Staff that Nicor should provide language in the 
contracts of the independent evaluators so that the Commission can: (1) terminate the 
contracts if it determined the evaluators were not acting independently; and (2) prevent 
the utilities from terminating the contracts without Commission approval.  These 
provisions were included in the contracts of the utilities in ICC Dockets 07-0539 and 07-
0540 to ensure that the evaluators were truly independent from the utilities.   

The Commission also orders Nicor to permit its independent evaluators to 
determine the timing of evaluations.   

The Commission also agrees with Staff‘s suggestion that in order to use the 
results of evaluations for Nicor‘s second triennial plan, the Company should provide 
contract language that requires at least one impact evaluation of all programs to be 
completed no later than 60 days prior to October 1, 2013, the date that the Company is 
required to file its second triennial plan.   

Staff seeks clarification of Section 8-104(f)(8) of the gas EE law which states 
that: ―resources dedicated to evaluations shall not exceed 3% of portfolio resources in 
any given 3-year period.‖  Staff is unclear as to whether this limit applies to the budget 
of the independent evaluators or to all costs related to evaluations, including the wages 
for the time that Nicor employees and the program implementers contracted by Nicor 
devote to collecting materials used for evaluations.  The Commission finds that this limit 
applies to the budget of the independent evaluators.   
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We also direct Nicor to collaborate with the natural gas Stakeholder Advisory 
Group and evaluation contractors to develop a EM&V planning process that makes the 
most of the limited funds available by combining evaluation efforts wherever possible 
and appropriate across any combinations of gas and electric utility jurisdictions where 
programs are similar or jointly offered.  The SAG‘s responsibilities should include 
establishing agreed-upon performance metrics for measuring portfolio and program 
performance.  We also recommend the independent evaluator assigned to Nicor work 
with the natural gas SAG to develop Experimental Design guidelines and ensure 
transparent and consistent methods for determining electricity and natural gas savings.  
The evaluator should maintain a master database of participation, billing, and control 
group data in order to ensure savings are verified in an independent and timely manner.  
The costs involved with exporting the appropriate data to the independent evaluator 
must be controlled by Nicor so that the costs do not exceed the 3% EM&V threshold as 
required in Section 8-104 of the PUA.  Nicor should provide information on the 
Experimental Design methodology to its evaluator for the Company‘s behavior change 
pilot program and other programs, as appropriate.   

 
We further support recent Commission adoption of the AG-proposed NTG 

framework.  In the Ameren Illinois Utilities‘ (―Ameren‖) gas and electric efficiency plan 
docket (10-0568) and Commonwealth Edison Company (―ComEd‖) electric energy 
efficiency docket (10-0570), the Commission ordered the Companies to adopt the NTG 
framework that was established in the Stakeholder Advisory Group, as proposed by AG 
witness Mosenthal in his Direct testimony in this docket.  It is critical that both gas and 
electric utilities are required to play by the same rules and assumptions.   

 
The Commission ordered that Ameren and ComEd work together and with other 

Illinois utilities to develop a statewide TRM in the future.  (ICC Docket 10-0568 Final 
Order at 70; ICC Docket 10-0570 Final Order at 59-60).  Consistent with those Orders, 
the Commission requires Nicor to participate in the statewide TRM development.  The 
Commission also recommends that the newly-created natural gas SAG participate in 
developing a statewide TRM.   

V. Program Issues 

A. Flexibility 

1. Nicor’s Position 

Nicor states that it requires budget flexibility during the three year EEP because, 
once programs are launched and EEP operations commence, there will be numerous 
market conditions that will impact results.  Nicor explains that, for example, customers 
could respond to a program more quickly than planned, which could result in the budget 
being expended prior to the end of a year, or the three year period.  In such 
circumstances, Nicor states that it would need to shut down a program because it is too 
successful, resulting in an ―over subscription‖ from customers.  Nicor further explains 
that, in other cases, customers may not respond to Nicor communications and 
incentives sufficiently, which may mean that the Company needs to increase rebate 



10-0562 

31 

levels or its communication efforts.  Consequently, Nicor requests that the Commission 
grant it budget flexibility to manage such situations in administering its Plan.   

More specifically, the Company requests four types of goal and budget flexibility.  
First, the Company requests the flexibility to exceed individual and market sector 
(residential and business) level energy savings goals, assuming the programs remain 
cost-effective.  Second, the Company requests the flexibility to shift budgets within both 
of the two market sectors between programs in response to market conditions, 
assuming the individual programs continue to be cost-effective.  Third, the Company 
proposes that it be allowed to spend up to 20% more than planned within each of the 
market sectors, assuming that cost-effectiveness is maintained.  Fourth, the Company 
proposes that it be allowed to add additional cost-effective measures to programs 
without prior Commission approval as the Company will highlight significant changes in 
its required quarterly reports to the Commission.   

Nicor asserts that these guidelines provide the Company with the necessary level 
of budget flexibility to properly manage the EEP.  Accordingly, Nicor asserts that the 
Commission should reject certain recommendations made by the AG regarding 
Commission approval for spending and involvement of a SAG.  The Company states 
that it already has proposed a set of conditions that should be brought to the 
Commission for approval.  Nicor further states that while it is willing to work with 
stakeholders to gain input, a SAG is not authorized to have any control over the 
Company‘s decisions concerning the allocation of budget resources. 

2. AG’s Position 

The AG notes that Nicor proposes that it be afforded virtually unlimited flexibility 
to shift budgets between sectors (residential and C&I) or programs, spend up to 20% 
more than budgeted in any market, and to add cost-effective measures, without ICC 
approval.  Nicor further states that it will ―document any significant changes in its 
required quarterly reports to the Commission.  Where changes are substantial the 
Company will also inform Commission Staff so that they are aware of the changes in a 
timely fashion.‖   

The AG suggests that ComEd, in its Plan in Docket 10-0570, proposed similar 
flexibility, but it also established criteria by which it would inform the SAG if it intended to 
significantly modify the plans (similar to the guidance required by the ICC in its prior 
Order).  In particular, ComEd proposed to fully discuss with the SAG prior to initiating 
the change, any shift in the budget that results in a 20% or greater change to any 
program‘s budget, or that eliminates or adds a program.  Presumably, these 
modifications would then be discussed and debated among the SAG, and while the 
utility would ultimately have responsibility for any decisions, SAG members would be 
free to petition the ICC for reconsideration if they were not able to come to a satisfactory 
agreement.  

Nicor, however, has not specifically proposed these conditions. The approach 
adopted by ComEd in Docket No. 10-0570 is more reasonable.  As the entity with 
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responsibility for meeting goals and potentially at risk for penalties, the AG supports 
allowing Nicor flexibility to manage its portfolio and make midcourse corrections as 
appropriate as it learns more from evaluations, market conditions, and actual 
experience with program penetrations, subject to the same conditions as ComEd has 
proposed, as well as a few others, proposed by Mr. Mosenthal.   

The AG argues that there is a tension between this flexibility and issues around 
deeming of impact values. As noted by Mr. Mosenthal, if all values are deemed for the 
full 3-year plan period, then Nicor may have perverse incentives to modify the portfolio 
in ways that are not conducive to optimizing true net savings, but rather optimizing its 
savings claims based on deemed values that may no longer be appropriate. If the ICC 
were to approve Nicor's proposal to deem most measure impact factors for a full 3-year 
period, flexibility afforded to Nicor should be much more limited. Essentially, any 
deemed value should be dependent on the specific program design details. With 
complete flexibility, Nicor would be free to modify programs in ways that no longer 
reflect those for which values were initially deemed.  Mr. Mosenthal supports the 
flexibility Nicor has requested only if the ICC adopts the framework which provisionally 
approves deemed measure savings that can be modified in collaboration with the SAG, 
and that the NTG factors would initially not be deemed and potentially be adjusted 
annually based on new information.   

In addition to ComEd‘s list of criteria that would trigger SAG involvement, Mr. 
Mosenthal recommended that the ICC establish some additional constraints on Nicor 
including that Nicor shall not shift more than 10% of spending between residential and 
C&I sectors without ICC approval; and that Nicor shall not modify its plans such that it 
no longer meets the statutory requirements for allocations to the low income and state 
and local government markets.  These criteria are appropriate for reasons of equity. 
First, unlimited shifting between sectors should be clearly tied to the reconciliation of 
any riders to guard against cross subsidies between these sectors. While opportunities 
to ensure that each sector only contributes to programs available to it can be dealt with 
at the time specific riders are established, Mr. Mosenthal expressed concern that Nicor 
has proposed a significant shift away from residential toward C&I savings. While this 
may make sense in terms of the cost-effective potential and the costs to capture 
savings within the different sectors, he believes further significant shifts away from the 
residential sector raise some important policy and equity issues (even absent any cross-
subsidies), as it could potentially deny residential customer the bulk of the net benefits 
from the EEP.  The second criterion ensures equity for low income and government 
customers for which the legislature indicated a clear intent to allocate at least a 
minimum portion of the overall portfolio expenditures.   

B. Role of a Natural Gas Stakeholder Advisory Group 

1. Nicor’s Position 

Nicor notes that Section 8-104 does not mandate a gas utility to work with a 
SAG, and that no party claims otherwise.  However, Nicor states that it would not be 
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opposed to participating with such a group as long as it is purely advisory and broad-
based in nature, and the roles and responsibilities of participants are well-defined.   

The Company proposes the following guidelines if a natural gas advisory group is 
developed: 

(1) Advisory – The Company believes the group should be advisory in nature 
and focused on assisting the Company to consider a broad range of 
perspectives to improve the overall EEP and its operations.   

(2) Broad-based – A well designed advisory group would represent a broad 
base of interests including consumer advocates, environmental 
advocates, community leaders, program implementers, union leaders, 
trade groups, manufacturers, distributors, contractors, businesses, the 
public and other entities interested in the energy efficiency marketplace.  
ICC Staff should be a participant or observer.   

(3) Structure – The governance process, meeting schedule, objectives and 
roles for the participants should be well-defined but not overly complex. 

Since the ultimate responsibility for complying with the Act rests with the utility, 
Nicor asserts that it would be unreasonable for the process to leave Nicor in a position 
where it could not fulfill its obligations should such an advisory group find itself 
deadlocked on an issue and prevent the Company from taking action to manage its 
program in a timely way.  Accordingly, if the Commission orders a natural gas advisory 
group, Nicor recommends that the Commission should also order that the guidelines 
proposed by Nicor apply.   

Moreover, Nicor explains that a natural gas advisory group is not the only 
alternative available to Nicor to obtain information and input from stakeholders.  Nicor 
points to the Trade Ally Task Force it created under its Rider 29 EE program, which is 
comprised of manufacturers, distributors, installers and others provides real-time 
feedback from entities directly engaged in deploying, manufacturing and distributing 
high efficient equipment in Illinois.  Nicor also states that it has and can meet with 
different groups, participate in conferences and trade organizations such as the 
Consortium for Energy Efficiency (―CEE‖) and the Midwest Energy Efficiency Alliance 
(―MEEA‖) to gain insights and input.  Finally, Nicor states that it has been meeting with 
ComEd and Peoples Gas routinely (more frequently than the electric SAG) since March 
2010, and plans to continue those meetings to coordinate and synchronize program 
efforts where practicable.   

2. AG’s Position 

The AG argues that Nicor‘s commitment to SAG collaboration is lacking.  In 
response to a number of AG data requests (AG 2.10-2.13) where Nicor was asked a 
series of yes or no questions about its willingness to engage with the SAG on various 
issues Nicor declined to directly answer the questions.  Rather, it simply indicated it 
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believed the Act does not require a SAG process.  While Nicor‘s responses are short of 
a direct answer to the questions, it appears that Nicor is resistant to effective good faith 
engagement with the SAG.  It is worth highlighting that the ICC, in its 07-0540 Order, 
affirmed the SAG‘s responsibilities should include establishing agreed-upon 
performance metrics for measuring portfolio and program performance.   

 
The AG finds that the Commission should order Nicor to participate in a 

Stakeholder Advisory Group process, either as a part of the existing electric utility SAG 
or as a separate gas efficiency program SAG, so that consumer and environmental 
stakeholders can share their expertise and collaborate with the Company in the 
development, modification and evaluation of 1) gross savings values, 2) net-to-gross 
ratios, 3) program modification discussions, and 4) evaluation metrics.  Collaboration 
with the SAG will help ensure that the Company develops cost-effective, flexible 
programs designed to achieve the savings goals articulated in Section 8-104 of the Act.   

 
3. ELPC’s Position 

ELPC argues that the intervenors‘ testimony identifies a number of areas where 
Nicor could reduce administrative costs and improve results by coordinating with other 
utilities and stakeholders. For example, witness Crandall and CUB witness Thomas 
note that Nicor is not coordinating with other utilities in the roll out of their new 
behavioral program even though there are a number of ―similarities and overlaps‖ 
between those programs.  Mr. Crandall and AG witness Mosenthal recommend that 
Nicor and ComEd perform combined evaluations of programs that are jointly operated. 

 
ELPC suggests that these and other similar issues could be discussed and 

implemented through a statewide SAG process similar to the one that has been in place 
for electric efficiency programs and that most parties support the creation of a natural 
gas SAG.  The ELPC finds that the Commission should enter an Order similar to its final 
orders in the last round of electric cases, ICC Dockets No. 07-0539 and 07-540, that 
establish a natural gas SAG for stakeholders to engage with one another on issues 
relating to the utilities‘ energy efficiency programs.  ELPC agrees with CUB witness 
Thomas that the gas SAG could be structured to facilitate coordination with the electric 
SAG already in existence.   

 
4. CUB’s Position 

CUG argues that all Intervenors who address the SAG in testimony believe the 
SAG process has been valuable over the past three years and recommend the 
Commission direct Nicor to participate in a natural gas SAG.  AG witness Mosenthal 
notes the value of the NTG Framework developed by stakeholders and his own active 
involvement in the group.  ELPC witness Crandall recommends that the SAG group 
should provide input to Nicor on numerous program factors such as net to gross ratios, 
reasonableness of assumptions used in analyzing energy efficiency measures and 
programs, and financing options to help overcome barriers to greater customer 
participation in the Nicor programs.  CUB witness Mr. Thomas supports the SAG as an 
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excellent arena for utilities and stakeholders to engage with one another on issues 
relating to the utilities‘ energy efficiency programs. 

 
In rebuttal testimony, Nicor witness Jerozal states that Nicor would participate in 

a natural gas SAG and proposes three specific guidelines for a SAG: advisory; broad-
based; and structure.  CUB agrees with the guidelines laid out by Nicor witness Jerozal, 
and supports keeping the SAG advisory.  The General Assembly intended that utilities 
be responsible for meeting statutory goals, which is made clear by including penalties in 
Section 8-104 of the PUA.  Giving the SAG a formal role in the management of Nicor 
and other utility energy efficiency programs contravenes this intention.  In ICC Docket 
No. 10-0568, Ameren witness Martin summarizes the role of the SAG well by noting that 
the SAG itself includes a variety of interests such that extending decision-making 
authority to this group is not appropriate and has the potential of impeding timely 
implementation of the programs and related evaluations.   

 
CUB recommends that the Commission create a separate SAG for the natural 

gas utilities subject to Section 8-104 of the PUA, and that the electric SAG and natural 
gas SAG be directed to coordinate their meetings.  Ameren, a utility that has an 
integrated gas and electric Plan, supports a joint SAG process as noted in ICC Docket 
No. 10-0568.  CUB envisions an electric SAG meeting for a half day, and a gas SAG 
meeting the other half, to allow for communication and collaboration when appropriate 
and necessary.  CUB concludes that the Commission should direct Nicor to participate 
in a natural gas SAG, joining Ameren, Peoples Gas and North Shore.   

 
C. Administrative and Marketing Costs 

1. Nicor’s Position 

Nicor asserts that the legislative intent behind Section 8-104(c) was to not 
constrain utility budgets within other cost categories as long as the programs and 
portfolio are cost-effective.  Nicor requests that the Commission reject requests by CUB 
and the AG to impose a limit on its administrative costs, as such a limit is not 
contemplated by the Act.  Moreover, Nicor argues that these proposals would remove 
its flexibility in administering and marketing its programs.  Nicor points to the 
circumstances surrounding the administrative costs for Nicor‘s EEP, which demonstrate 
that the costs as budgeted are reasonable, they decline over time as a percent of the 
overall portfolio, they will be managed by the Company over the course of the EEP and 
a portion of those costs are related to start-up of the overall EEP when costs should be 
expected to be higher.   

First, Nicor emphasizes that, unlike most of the other utilities in Illinois, Nicor is 
an Illinois-only utility and, as a result, Nicor did not have an internal base of knowledge 
and experience on which to build its EEP.  Nicor argues that it is therefore logical that 
the Company would seek outside expertise and therefore have higher initial costs.  
Second, Nicor believes it demonstrated that its administrative costs decline over time as 
a percentage of the overall cost of the portfolio as pointed out by CUB.  Third, Nicor 
presented evidence that its administrative costs experience an absolute year-over-year 
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growth rate that is relatively minor when compared to the growth in energy efficiency 
goals and overall budgets, which suggests that Nicor has a solid plan for managing 
administrative cost over time.  Fourth, Nicor points out that the total unit cost of Nicor‘s 
EEP declines rapidly over the course of the three years as measured by therms saved.  

Nicor explains that it is not constructive to compare administrative costs between 
utilities as suggested by CUB, because such comparisons are subject to a number of 
caveats that may make it difficult to draw specific conclusions.  For example, there are 
differences in how utilities define administrative costs because there is no standard 
definition of administrative cost in Illinois.  Nicor further explains that the cost structures 
between utilities will vary according to the operating design of each utility‘s energy 
efficiency effort.  For example, some utilities will more closely manage their energy 
efficiency program and have a larger in-house staff (such as Nicor), whereas others will 
largely outsource their efforts (such as Peoples Gas and North Shore).  Nicor states that 
administrative costs will appear more obvious in its case because it is relatively straight-
forward to identify and categorize employee costs, whereas for Peoples Gas and North 
Shore, more of the administrative costs are embedded in the cost of the contracts with 
the program administrator.  

Nicor argues that a percentage limit on its administrative costs is not 
contemplated by the Act and unduly hinders Nicor in the development and operation of 
the Company‘s energy efficiency portfolio.  Nicor points out that other utilities operate 
very successful energy efficiency portfolios with different administrative cost levels, 
including California utilities that operate some of the most successful energy efficiency 
portfolios in the country with administrative cost levels well above 5%.  Nicor further 
states that it is difficult to judge what is appropriate for any given state or utility situation 
because there is no specific agreement on administrative costs across jurisdictions. 

2. AG’s Position 

The AG argues that the information supplied by Nicor in this docket suggests that 
there is cause for concern about the level of proposed administrative expenses in the 
Company‘s Plan.  Both AG witness Mosenthal and ELPC witness Crandall expressed 
concern about the level of these costs relative to other programs.  For example, the 
Chicagoland Natural Gas program policy and procedures manual (Peoples Gas/North 
Shore‘s existing program) caps administrative expenses at 5% of the portfolio.  Nicor‘s 
three year total budget plan anticipates internal administrative costs of 11.5% percent of 
the total Nicor budget, or $7.5 million.  The expected three year total cost is well in 
excess of the policy manual‘s prescribed allocation.   

 
According to Nicor, administrative costs will be driven by three main factors: 

hiring 16 new internal staff members to oversee the EEP, contracting with third party 
vendors to supplement internal staff resources, and to collaborate with other utilities, 
municipalities, community groups and the DCEO.  The AG maintains that while all three 
of these factors appear, at face value, to be legitimate, Nicor‘s plan does not fully justify 
why it needs roughly $3.9 million more than the amount prescribed by the manual. 
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Expanding the program will certainly require additional internal staff and resources but it 
is unclear why a two fold increase is appropriate.   

 
The AG continues that other information supplied by the Company regarding 

administrative expenses is cause for alarm.  In response to AG data request 2.09, Nicor 
indicates it has spent about $2.2 million through November 1, 2010 on its planning 
consultant, Bass & Company. Mr. Mosenthal testified that these costs seem quite 
excessive based on his review of the plan and testimony developed by Bass, and in 
fact, represent roughly 15% of the entire PY1 Nicor budget.  It should be noted, too, that 
Nicor chose not to competitively bid these services.  The AG argues that these costs 
are excessive when compared to other companies‘ administrative spending.  For 
example, in the pending Peoples Gas/North Shore docket, the Companies spent less 
than $400,000 on development of their energy efficiency plan.  Ameren testified that its 
administrative costs are approximately 5% of the portfolio.  In addition, the Company 
appears to have spent nearly $105,000 on ―Stakeholder Management‖, which is 
described as ―identification of strategic stakeholders, development of key issues for 
positioning and communicating to stakeholders‖.  The Attorney General‘s office submits 
that it and other stakeholders need not be ―managed‖ – especially at ratepayer 
expense. Given the relatively high administrative costs and Nicor‘s experience to date 
on plan development spending, the Commission should be diligent in ensuring Nicor is 
spending funds most effectively, competitively bidding for services, and only recovers 
prudent expenditures.   

 
The Commission should order Nicor to reduce its proposed level of 

administrative expenses to approximately 5% of its portfolio, consistent with other 
Illinois utilities‘ proposals, or risk prudency disallowances in future Rider 30 
reconciliation proceedings.   

 
3. CUB’s Position 

CUB argues that the Commission should adopt a consistent definition of 
―administrative costs‖ so that it can more easily monitor how much any utility is 
spending internally rather than on direct program administration.  A consistent definition 
of ―administrative costs‖ among the utilities who have filed Plans would simplify 
evaluation and help ensure as many ratepayer dollars as possible are spent achieving 
actual savings.  CUB recommends that Nicor modify its definition of ―administrative 
costs‖ and accept the definition that Ameren presented in its energy efficiency and 
demand response Plan.  In response to CUB Data Request 2.03 in ICC Docket No. 10-
0568, Ameren defines ―administrative costs‖ as cost ―associated with labor, time, 
materials and other direct costs necessary to manage the overall portfolio.‖  This 
definition should be made clearer by adding the phrase ―internal to the utility‖ at the end 
of the definition.   

 
CUB also submits that while the Commission should not strictly cap 

administrative costs, such costs should be held at approximately 5% of the total 
portfolio.  Doing so will help ensure that as much of ratepayers‘ money as possible is 
spent on achieving actual energy savings.  Other intervenors agree that Nicor‘s 
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administrative costs are high and the Company should make an effort to reduce them.  
Nicor‘s ―Internal Administration‖ costs comprise 11.5% of the Company‘s first year 
budget, 8.1% of the second year, and 6.6% of the third.  Compared to other natural gas 
utilities filing an energy efficiency Plan, Nicor‘s proposed costs for administration are 
astounding.  Ameren‘s administrative costs are approximately 5% of its total portfolio 
costs in ICC Docket No. 10-0568.  Peoples and North Shore‘s administrative costs are 
even lower, with administrative costs estimated at only 4% of the Companies total 
portfolio in ICC Docket No. 10-0564.   

CUB argues that administrative costs, which themselves result in no energy 
savings, are clearly an area that the Commission should give particular attention.  Given 
the clear disparity between Nicor and other gas utilities filing an energy efficiency Plan, 
it is necessary for the Commission to monitor administrative costs.  The Commission 
should order Nicor to show why its costs are so high relative to other utilities, and 
reduce the amount it plans to spend on administration to a more reasonable level.   

 
CUB also notes that monitoring marketing costs is similarly important to 

monitoring administrative costs, to ensure that ratepayer dollars are wisely spent.  CUB 
witness Thomas explains that utilities have an incentive to market their energy efficiency 
programs more heavily than necessary due to the goodwill that energy efficiency 
programs engender to the utility brand and marketing costs should be carefully 
monitored to ensure that utilities are leveraging innovative cost-effective communication 
strategies, not just publicizing their own brands.   

 
CUB maintains that the Commission should require Nicor to define its marketing 

costs, and provide detailed information on how ratepayers will receive a benefit from 
these activities.  It is not only reasonable for the Commission to require this information, 
but essential for it to receive this information to evaluate whether Nicor is using its 
available ratepayer funding in the most cost-effective manner.  The Commission should 
order Nicor to report annually on marketing costs for each of its residential and business 
programs, and make the report available to SAG members for review.   

 
D. Cost-Effectiveness 

1. Nicor’s Position 

Nicor states that it used the TRC test as the primary benefit-cost criterion for 
assessing the value of the programs within the EEP in accordance with Section 8-104.  
Nicor explains that the TRC test measures the benefits and costs of an energy 
efficiency portfolio program, or measure as an energy resource option based on the 
total cost of the measure to the utility‘s service territory, including both participant and 
utility costs relative to the benefits, which typically are the avoided cost of supplying 
future energy.  Nicor recommends that the TRC test be applied at the program level.   

Nicor also explains that the costs included in the TRC test are those incurred by 
the participants to purchase, install and maintain the more efficient equipment.  Nicor 
states that the utility costs included are (1) all utility costs to market and administer the 
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efficiency programs as expressed by the program budgets in the EEP, (2) direct 
installation costs incurred by the utility; and (3) customer incentives are included as both 
a cost to the utility and a benefit to the customer in the TRC.   

Nicor further explains that the primary benefits used in the TRC test are costs 
avoided related to the energy that is not needed as the result of the savings generated 
measures installed by customers.  Nicor presents evidence describing the development 
of the avoided environmental cost factor used in the Nicor EEP, including avoided costs 
for reduced CO2 and NOx production.   

Nicor states that the TRC test at the overall portfolio level is 2.2, 2.6, and 2.8 for 
plan years 1, 2, and 3, respectively, which are all significantly greater than the minimum 
standard of 1.0.  In addition, Nicor argues that its EEP ratios are very positive relative to 
the energy efficiency plans of other utilities.   

Nicor also presents evidence that each program in each year of the Plan passes 
the TRC test, with individual program benefit cost results using the TRC test range from 
1.0 to 5.9.  Nicor points out that the cost-effectiveness for each program improves over 
the three year period as initial marketing and infrastructure costs decrease on a therm 
saved basis and overall participation levels increase.   

Nicor concedes that it has proposed one measure that does not pass the TRC 
test—the Furnace Tune-Up in the Small Business Direct Install program, which has a 
TRC of 0.8.  However, Nicor believes that this measure will effectively assist small 
business customers to save energy as an attractor to the program as it is easily 
provided as part of the package of measures offered as a total program.  So, while this 
individual measure does not pass the TRC test, Nicor emphasizes that the overall 
program passes easily and believes the measure should be included in the program.  
Nicor asserts that, at the measure level, the inclusion of the less cost-effective 
measures can increase participant benefits in some programs.   

The Company agrees with Staff that water savings can be included in the TRC 
test calculation when appropriate costs and benefits are available to perform the test; 
however, since the EEP already produces positive TRC test results, the Company is 
willing to seek water savings data to include in future TRC test calculations in program 
evaluations and the Company‘s next three year plan.  With respect to the cost of 
carbon, which is an issue that applies to all utilities, the Company states that it looks for 
direction from the Commission on how to proceed in applying the appropriate costs for 
greenhouse gases.  Nicor admits that the use of sensitivity analysis suggested by Staff 
is a valid suggestion, but submits that it should also be viewed in a broader context 
regarding major assumptions in the TRC modeling, while also recognizing that further 
detailed analysis comes with a cost in time and resources and should be thoughtfully 
applied where it most makes sense.   

Finally, Nicor states that it used a valid forecast to derive natural gas avoided 
costs for the planning process and, if anything, certain of the changes proposed by 
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ELPC would lead to improved TRC results, which is unnecessary because all programs 
are already cost-effective.   

2. AG’s Position 

In his Direct testimony, AG witness Mosenthal testified that Nicor is proposing to 
―jointly‖ deliver certain programs with ComEd, while at the same time working 
―cooperatively‖ with ComEd to implement other programs.  But the AG argues that such 
joint and cooperative efforts need to be choreographed from the beginning and each 
utility needs to clearly understand their respective roles. Nicor‘s plan, to date, appears 
to lack specificity in many respects. What is more problematic is that the Company‘s 
allocation of resources underscores the company‘s lack of commitment to these joint 
and cooperative efforts.  If Nicor were to increase its investment up to the revised 
spending cap -- meaning budgets and savings goals incorporate all appropriate 
transportation load and allocate additional funds to joint and cooperative offered 
programs -- both electric and gas savings could increase substantially.   

The AG maintains that Nicor‘s role in providing jointly offered programs is 
somewhat undefined, haphazard, less vigorous than it could be, and inconsistent with 
ComEd's expectations.  AG witness Mosenthal identified several discrepancies existing 
between Nicor‘s details for the Single Family Retrofit, Business Custom programs and 
Small Business Direct Install programs, to be jointly or cooperatively delivered with 
ComEd.   

According to the AG, jointly providing custom programs with ComEd, and 
aggressively ramping up projects will improve program impacts and customer service. It 
will also increase the average proportional share of gas savings per custom project. Mr. 
Mosenthal noted that while it is not essential to have a single implementation contractor 
deliver custom services, it is critical for each utility to assess energy savings 
opportunities holistically.  This means that irrespective of how customers are enrolled 
into a custom program, the implementers need to perform a whole-building assessment 
and pursue all cost-effective opportunities within each customer facility. Thus, if a 
customer is engaged initially through Nicor, it should be their responsibility to manage 
the project, provide customers with a single point of contact, ensure ComEd‘s 
implementation staff are apprised of the electric savings opportunities and vice versa, 
while providing service to a customer that leverages both utilities offerings.  The AG 
notes that under the current proposed program design, many energy savings 
opportunities would be lost because it appears that neither the gas nor the electric 
implementation contractors are expected to integrate their services other than build 
customer awareness.   

 
The AG also suggests that while Nicor insists discussions with ComEd are 

ongoing, it would appear that additional clarifications are warranted in order to ensure 
ratepayer funds are invested cost effectively in efficiency.  Also, it seems the actual 
plans to deliver joint programs need to be much more extensively developed.  The AG 
urges the Commission direct Nicor and ComEd to work together to effectively design a 
single set of integrated programs that will ensure that these custom programs involve: 
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(1) a whole building assessment so that the customer is made aware of all cost-effective 
efficiency opportunities; (2) provide customers with a single point of contact; and (3) 
ensure ComEd‘s implementation staff are apprised of the electric savings opportunities 
and vice versa, while providing service to a customer that leverages both utilities 
offerings, and not just indicate the existence of the other utility‘s program.   

 
3. Staff’s Position 

Staff argues that the current plan does not measure the Total Resource Cost as 
it is defined in the law.  Staff proposes to restrict eligible measures to those that 
individually pass the TRC test.   

 
Sensitivity Analysis: 
 

Staff notes that Dr. Brightwell testified that the Company proposes to calculate 
the TRC with a cost of carbon dioxide emissions equal to $55 per ton for all years that a 
measure is expected to conserve gas and electric.  Subsection (b) of the gas law 
permits reasonable estimates for financial costs likely to be imposed by future regulation 
of emissions of greenhouse gases.  Staff maintains that given the outcome of the 
elections on November 2, 2010, the federal government is not likely to impose any 
financial costs on CO2 emissions in the near future.  The Company also indicated that it 
is not including as benefits the avoided costs of lower water usage associated with 
some measures.  Subsection (b) of the gas law allows for the inclusion of quantifiable 
societal benefits.  If the Company chooses to include avoided water costs that it can 
justify as reasonable, Staff does not object.   

 
Staff points out that the Company responded to Dr. Brightwell by acknowledging 

that the November 2010 elections changed the likelihood of financial costs being 
imposed by future regulation of greenhouse gas emissions.  It also noted that its plan 
was prepared prior to those elections and requested guidance from the Commission on 
how to measure likely financial costs from greenhouse gas emissions.   

 
Dr. Brightwell recommended that sensitivity analysis be used to determine how 

sensitive the TRC test ratio for measures and programs was to assumptions about 
carbon prices.  The Company acknowledged that sensitivity analysis is a valid 
suggestion but cautioned the Commission that further detailed analysis comes with a 
cost in time and resources.  Staff recommends that the sensitivity analysis approach 
recommended by Dr. Brightwell be incorporated into the determination of whether 
measures or programs are cost-effective.  Sensitivity analysis provides a more accurate 
assessment of the likelihood that measures and programs are cost-effective as it is 
based on a range of scenarios rather than just one scenario.  As the Company points 
out, its assumption of the likelihood of financial costs from greenhouse gas emissions is 
already faulty based on the November 2010 elections.  Using sensitivity analysis would 
have altered those assumptions to account for a range of possible carbon prices.  

 
Measure-level Cost-effectiveness: 
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Staff recommends, consistent with Dr. Brightwell‘s testimony, that only measures 
that are cost-effective be included in any programs or the portfolio.  Dr. Brightwell 
explains that using a measure level TRC test allows for an analysis of whether any 
particular measure has greater expected value to society than it costs.  If a particular 
measure is not cost-effective under the TRC, then it does not have sufficient value to 
society to make it worthwhile to incent.  Every unit sold of a measure that is not cost 
effective serves to reduce the net benefit of the program.   

 
Dr. Brightwell explains that including only measures that are cost-effective 

removes some of the risks that the overall portfolio will be cost-ineffective.  The risk 
associated with portfolio-level uncertainty comes from the fact that it is unknown how 
well customers will respond to incentives for any particular measure.  If there is high 
uptake of measures that are not cost-effective, the entire portfolio may be cost-
ineffective as a result.   

 
Staff points out that the Company noted that Dr. Brightwell did not object to the 

inclusion of one measure that was not cost-effective because the Companies claim Dr. 
Brightwell agreed with Mr. Lawless‘ logic that measures that may not be cost-effective 
individually may be included in a program for other reasons.  However, Dr. Brightwell 
stated that he supported the inclusion of this measure because the Company felt that its 
inclusion was primarily defensible from a TRC ratio cost-effectiveness standpoint and 
that Dr. Brightwell thought the TRC test performed may overstate the costs of the 
measure.  Staff continues to recommend that the TRC test be applied at the measure-
level.   

 
E. Behavior Modification 

1. Nicor’s Position 

Nicor proposes a Behavioral Energy Savings Pilot to obtain energy savings by 
providing customers with energy use and comparison information that will help them 
identify how to change their energy usage behaviors and save energy.  Nicor states that 
the criticisms from the Intervenors relating to the pilot should be rejected because they 
are premature where Nicor has yet to develop the pilot.  Further, Nicor emphasizes that 
it intends to use its standard RFP processes when selecting vendors for energy 
efficiency programs.   

2. CUB’s Position 

CUB witness Thomas proposes a few additional recommendations the 
Commission can adopt to ensure Nicor‘s behavior change program provides a useful 
foundation for the Company to use in future Plans: (1) Nicor should use an open bidding 
process for this program to ensure that the Company is able to offer the most cost-
effective behavior energy savings program available; (2) the Company‘s RFP should be 
explicit that implementation vendors will be required to promote other plan measures, 
and collaborate with ComEd in this program. 
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CUB also believes it is important that Nicor collaborate with ComEd, who is 
offering a similar behavior change program.  As ELPC witness Mr. Crandall testified that 
despite the similarities and overlaps with the ComEd and Ameren IL programs, Nicor 
states that its program will be offered solely by Nicor.  Nicor‘s Plan makes it clear that 
the Company plans to be the only provider of the behavior change program, and will not 
coordinate with other utilities.  CUB recommends that Nicor re-consider and offer a joint 
behavior change pilot with ComEd.  A joint program with ComEd could potentially be a 
much more cost-effective way to reach customers shared by the two utilities, as well as 
an opportunity to reach hard to reach customer segments. 

 
CUB also recommends that Nicor increase its behavior change pilot to the same 

proportionate Plan funding level as ComEd‘s program.  Increasing its behavior change 
pilot program to be consistent with ComEd will easily allow Nicor to work with ComEd 
on offering a joint program to customers.  The behavior change pilot is very cost-
effective; Nicor‘s current pilot only accounts for 0.8% of the total budget for residential 
programs, and 8% of the Company‘s savings.  Mr. Thomas recommends that the 
Company could cost-effectively find greater savings by allocating funding towards 
increasing the behavioral energy savings pilot.   

 

CUB maintains that its recommendations are consistent with the Commission‘s 
Order in ICC Docket No. 10-0568, where the Commission noted support of behavior 
change programs, agreeing that Ameren should bid out a program by including an RFP 
process, required the independent contractor selected by the utility to apply the 
California experimental design and increase participation levels.  CUB argues that 
applying those recommendations to this case will not only ensure that Nicor‘s behavior 
change programs are used as cost-effectively as possible, but if adopted they will 
ensure that behavior change programs can be used to build a foundation based on 
actual savings realized by customers which can be used to meet the increasingly 
aggressive statutory savings goals.   

 
F. Commission Analysis and Conclusion 

The Commission finds that Nicor shall participate in a Stakeholder Advisory 
Group process as a separate gas efficiency program SAG so that consumer and 
environmental stakeholders can share their expertise and collaborate with the Company 
issues relating to the utilities‘ energy efficiency programs.  The gas SAG should be 
structured to facilitate coordination with the electric SAG already in existence.  It should 
be further noted that extending decision-making authority to this group is not 
appropriate.   

We find that in regards to flexibility, Nicor should follow the established criteria 
found in ComEd‘s Plan in Docket 10-0570 by which the utility would inform the SAG if it 
intended to significantly modify the plan.  Nicor should fully discuss with the SAG prior 
to initiating the change, any shift in the budget that results in a 20% or greater change to 
any program‘s budget, or that eliminates or adds a program.  Further, Nicor shall not 
shift more than 10% of spending between residential and C&I sectors without 
Commission approval; and Nicor shall not modify its plans such that it no longer meets 
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the statutory requirements for allocations to the low income and state and local 
government markets.   

The Commission also holds that Nicor should use an open bidding process for its 
behavior change program to ensure that the Company is able to offer the most cost-
effective behavior energy savings program available.  Second, the Company‘s RFP 
should be explicit that implementation vendors will be required to promote other plan 
measures, and collaborate with ComEd in this program.  We further find that Nicor 
should collaborate with ComEd, who is offering a similar behavior change program.  
These recommendations are consistent with the Commission‘s Order in ICC Docket No. 
10-0568.   

 
As well, Nicor and ComEd shall work together to effectively design a single set of 

integrated programs that will ensure that these custom programs involve: (1) a whole 
building assessment so that the customer is made aware of all cost-effective efficiency 
opportunities; (2) provide customers with a single point of contact; and (3) ensure 
ComEd‘s implementation staff are apprised of the electric savings opportunities and 
vice versa, while providing service to a customer that leverages both utilities offerings, 
and not just indicate the existence of the other utility‘s program.   

 
While the Commission will not strictly cap Nicor‘s administrative costs, we do 

encourage the parties to use the SAG process to address this issue as well as that of 
Nicor‘s marketing costs.  Nicor shall report annually on administrative costs and 
marketing costs for each of its residential and business programs, and make the report 
available to SAG members for review.  However, the Commission declines to extend 
spending limits to categories of costs not set by the Act, including, in particular, Nicor‘s 
administrative and marketing costs.   

 
The Commission agrees with CUB that Nicor modify its definition of 

―administrative costs‖ and accept the definition that Ameren presented in its energy 
efficiency and demand response Plan.  In response to CUB Data Request 2.03 in ICC 
Docket No. 10-0568, Ameren defines ―administrative costs‖ as cost ―associated with 
labor, time, materials and other direct costs necessary to manage the overall portfolio.‖  
This definition should be made clearer by adding the phrase ―internal to the utility‖ at the 
end of the definition.   

 
The Commission finds that the sensitivity analysis be used to determine how 

sensitive the TRC test ratio for measures and programs was to assumptions about 
carbon prices.  The sensitivity analysis approach shall be incorporated into the 
determination of whether measures or programs are cost-effective.  Further, water 
savings should be included in the TRC test where applicable and the application of the 
cost of carbon by Nicor should consider a range of scenarios including delaying any 
cost of carbon in the test for three years.   

Nicor has proposed a Behavioral Energy Savings Pilot, in which it estimates the 
participation of 75,000 customers.  CUB and ELPC express concerns with Nicor‘s 
proposal, which the Commission rejects as premature.  The Commission review of the 
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record indicates that, while not yet fully developed, the pilot has the potential to assist 
Nicor in meeting the energy efficiency goals.  The Commission believes that Nicor has 
made a reasonable proposal and therefore approves Nicor‘s pilot as proposed in the 
EEP.   

VI. Proposed Rider 30, Energy Efficiency Plan Cost Recovery 

Nicor states that the purpose of Rider 30 is to recover the costs associated with 
the Company‘s energy efficiency plan, as authorized under Section 8-104(e).  One set 
of costs Nicor seeks to recover are those related directly to the implementation and 
operation of the Plan, which include, but are not limited to, legal and consulting fees, 
information technology development, all costs for developing, implementing, and 
maintaining the various energy efficiency measures included in the Plan, including any 
equipment, devices or services that are purchased.  Nicor states that also included in 
this group of costs would be all direct and indirect labor costs for employees whose jobs 
are directly related to implementing and maintaining the Plan.  Nicor emphasizes that it 
also would recover the costs for DCEO‘s energy efficiency plan.  The other set of costs 
Nicor seeks to recover are the same costs as the first group, but for Nicor‘s On-Bill 
Financing program, which Nicor states is consistent with Section 19-140(f) of the Act.  
Nicor points out that its Rider 31, On-Bill-Financing Program was previously approved 
by the Commission in Docket No. 10-0090.  Nicor states that the costs associated with 
the On-Bill-Financing program are not included in the determination of the 2% rate cap 
on increases to customers‘ average charges because the program is not an energy 
efficiency measure and, therefore, its costs should not be included in determining 
whether Nicor has implemented energy efficiency measures within the 2% rate cap.  
Nicor emphasizes that the proposed cost recovery rider is merely a vehicle for the 
Company to recover the costs associated with the On-Bill-Financing program.   

Nicor presents evidence showing that, on or before August 20 of each year, the 
Company would file with the Commission an information sheet specifying an annual 
reconciliation charge.  Nicor states that the reconciliation amount would be the 
difference between the actual costs associated with the Plan for the year June 1 
through May 31, and the amount of money recovered over that period.  Additionally, 
Nicor notes that the charge under the rider may be either increased or decreased during 
the annual recovery period to better match costs and revenues and minimize the annual 
reconciliation charge.   

Further, Nicor states that it would send the Commission a report summarizing the 
operation of the rider and the details of the reconciliation calculations in conjunction with 
the annual reconciliation filing, and that testimony would be provided related to the 
reasonableness and prudence of the costs recovered through Rider 30.  Additionally, 
Nicor commits to sending a separate internal audit report to the Commission‘s Manager 
of Accounting to include tests to:  (i) examine whether the incremental costs recovered 
through the rider are associated with energy efficiency measures; (ii) test customers‘ 
bills for accuracy of the billing charge; (iii) test the correctness of the revenue 
statements; and (iv) test that funds from any other source are identified and reflected in 
the determination of the Rider 30 charge.   
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A. Appropriate Rate Groups for Cost Recovery 

1. Nicor’s Position 

Nicor states that its proposed rider follows the same general structure as the 
Commission-approved cost recovery riders for the Ameren Illinois companies (Docket 
No. 07-0539), Commonwealth Edison Company (Docket No. 07-0540), and 
MidAmerican Energy (Docket No. 08-0108).  Nicor proposes that Rider 30 apply to all 
rate classes with the exception of the exemptions provided for in Section 8-104(m) and 
monitored by the DCEO.  Nicor notes that DCEO provided it with a list of about 50 
customers that are either exempt from Section 8-104, or have chosen to be self-
directing customers.  Nicor argues that it has complied with 8-104(m) because it has not 
considered these customers in determining its required therm reductions under Section 
8-104(c) or in determining the two percent (2 %) rate cap of its proposed Plan.   

2. Staff’s Position 

Staff notes that Nicor witness Malcolm Quick stated that Rider EEP would apply 
to all rate classes.  Section 8-104(c) of the Act provides that an approved rider shall be 
applicable to the utility‘s customers.  Nicor interprets this to mean that cost recovery 
should be collected from all of its customers.  Staff witness Hendrickson stated that the 
Company does not specifically address its proposal in direct testimony, but according to 
its existing Rider 29 Energy Efficiency Plan, Nicor has a charge for residential 
customers, Rate 1, and for certain non-residential customers, Rates 4 and 74.  
However, it appears that Section 8-104(c) requires that the utility provide energy 
efficiency measures for all customers and that all customers are responsible for cost 
recovery of energy efficiency measures except those customers who are exempt under 
Section 8-104(m).  Staff notes that if all customers are required to pay for energy 
efficiency measures, then the issue becomes one of how to charge customers.   

 
Nicor is proposing to charge customers in a manner that includes all customer 

classes in three rate groups for purposes of energy efficiency programs.  The three rate 
groups are based generally on customer size and each of the three rate groups would 
have a separately determined cost recovery charge.  As shown in its proposed Rider 
EEP, the Company proposes to have three cost recovery charges that would be 
applicable to Residential (Rate 1), Small Non-residential (Rates 4, 5, 74 and 75) and 
Large Non-residential (Rates 6, 7, 17, 19, 76 and 77).  Staff witness Hendrickson further 
stated that the three rate groups, as defined by Nicor, are appropriate for the recovery 
of energy efficiency costs and should be approved.   

 
B. Incentive Compensation 

1. Nicor’s Position 

Nicor proposes to include incentive compensation for specific employees as 
costs of the EEP.  Nicor argues that incentive compensation costs for the employees 
administering the energy efficiency programs should be included in Rider 30 as a 
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recoverable cost because these programs serve the public interest and a cost of these 
programs is the administration of the programs, which reasonably includes employee 
costs.   

The Company notes that its proposed incentive compensation program has been 
found reasonable by the Commission in the Company‘s prior rates cases.  Nicor further 
notes that the incentive compensation plans currently in effect for Nicor will not be 
applicable to employees working on the EEP and subject to proposed Rider 30.  
Instead, Nicor will develop separate incentive goals with criteria specific to the success 
of the approved EEP for employees that are dedicated to the energy efficiency program.   

Nicor points out that the current Commission-approved energy efficiency cost 
recovery riders of ComEd and Ameren Illinois allow for the recovery of incremental 
expenses for wages, salaries, and benefits associated with employees‘ work on the 
energy efficiency plans, and there is no caveat that incentive compensation should be 
excluded from these costs.  Nicor also notes that, over the past decade, the 
Commission has made it clear in its rate case rulings that only those incentive 
compensation costs that benefit ratepayers should be recovered from ratepayers.  Nicor 
intends to have an incentive compensation plan for these employees based on 
performance of the EEP, which benefits ratepayers.   

Nicor argues that acceptance of Staff‘s position to remove these costs from Rider 
30 places the Commission in the awkward position of ruling in a rate case on the 
prudence of a cost that should be recovered through the state-mandated cost recovery 
rider.  Nicor asserts that the annual reconciliation proceedings are the appropriate place 
for the reasonableness and prudence review, and Commission approval of Nicor‘s 
proposed cost recovery of incentive compensation in this proceeding would not restrict 
the Commission‘s review during the reconciliation process. 

2. Staff’s Position 

Staff states that allowing incentive compensation to be recovered through Rider 
30 would prolong proceedings in the annual reconciliation process and, therefore, the 
rider should include language prohibiting the recovery of incentive compensation as 
recommended by Staff witness Burma Jones.  Nicor has included incentive 
compensation costs in its proposed EEP budgets, even though the Company has yet to 
develop an incentive compensation plan applicable to employees working on the EEP 
and subject to proposed Rider 30.  Staff states that to allow incentive compensation 
expense to be recovered through Rider 30 would effectively guarantee prolonged 
contested proceedings in the annual reconciliation process.  During each year‘s 
docketed reconciliation proceeding, Staff and other interested parties would have to 
review the incentive compensation plans (which were not provided for review as part of 
the EEP approval process), review the targets and achievements, and debate the 
proper amount to be recovered through Rider 30.  Accordingly, Staff recommends the 
following language be included in the definition of Incremental Costs in the Rider 30 
tariff, ―Incentive compensation costs incurred by the Company are not allowed to be 
recovered under this rider.‖   
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Company witness Malcolm Quick points to the fact that the Commission-
approved energy efficiency cost recovery riders of ComEd and Ameren Illinois do not 
specifically exclude incentive compensation as a recoverable cost.  Staff responds that 
the question of whether or not incentive compensation is an appropriate cost to be 
recovered through the riders has not been decided by the Commission and the similarity 
of the language in Rider 30 to the other energy efficiency plan riders is not relevant.  
Staff states that the Commission offered some guidance as to the inappropriateness of 
Rider recovery of incentive compensation costs in Docket No. 09-0263, wherein the 
Commission rejected ComEd‘s inclusion of incentive compensation expense in Rider 
AMP Advanced Metering Program Adjustment.  The Commission concluded in its Final 
Order in Docket No. 09-0263: 

 
We also share Staff‘s pragmatic view that, including incentive compensation 
costs here just ensures protracted litigation of that issue in a reconciliation 
proceeding, which detracts from all parties‘ focus in a reconciliation proceeding of 
ensuring that all of ComEd‘s expenditures regarding the pilot program are 
prudently incurred. 

 
(Order, Docket No. 09-0263, October 14, 2009, p. 32) 

 
According to Staff, the Company recognizes that the Commission has made it 

perfectly clear in rate case rulings that only those incentive compensation costs that 
benefit ratepayers should be recovered from ratepayers, yet it wants the Commission to 
approve recovery of incentive compensation costs through Rider 30 based on an 
incentive compensation plan that does not yet exist.  It is Staff‘s position that in order for 
incentive compensation costs to be recovered through Rider 30, the Commission should 
at least have reviewed and approved the incentive compensation plan in the three-year 
plan.  However, should the Commission determine that it is appropriate to provide for 
cost recovery of incentive compensation expense through Rider 30, Staff recommends 
that the Final Order in this proceeding make clear that such determination does not pre-
judge the Commission‘s ability to approve:  (1) the reasonableness of such costs in a 
Rider 30 reconciliation; and (2) the recoverability of incentive compensation costs in a 
general rate proceeding.   

 
C. Commission Analysis and Conclusion 

Beginning June 1, 2011, Nicor has proposed to recover costs from three rate 
groups: Residential (Rate 1); Small Non-residential (Rates 4, 5, 74 and 75); and Large 
Non-residential (Rates 6, 7, 17, 19, 76 and 77).  Nicor proposes a separate cost 
recovery charge for each of the three rate groups.  Staff agrees with Nicor‘s proposal.  
The only party to object is the AG, but the Commission finds the AG‘s concerns are 
without merit.  The Commission finds that Nicor‘s Rider 30, as filed and revised in this 
proceeding, is reasonable, consistent with the statutory requirements and it is hereby 
approved.   

Staff believes that the recovery of incentive compensation costs should be 
excluded from Rider 30.  Nicor objects to Staff's proposal.  The Commission finds the 
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suggestion that it should reach conclusions regarding incentive compensation in this 
proceeding to be misguided.  The Commission need not, and should not, make any 
findings regarding this issue in this proceeding.   

 
VII. DCEO Plan 

A. DCEO’s Filing 

The Illinois Department of Commerce and Economic Opportunity is an agency of 
State government created by the Civil Administrative Code.  See 5 ILCS 5/5-15.   DCEO 
maintains that because it is not a public utility, DCEO is not subject to the supervision of 
the Commission and is not regulated by the Public Utilities Act.  220 ILCS 5/1-101, et 
seq.  
 

DCEO is required to submit the details of the measures it implements to the 
Commission "in connection with the utility's filing regarding the energy efficiency and 
demand-response measures that the utility implements."  See 220 ILCS 5/8-103(e); 220 
ILCS 5/8-104(e).   

 
According to DCEO, its Plan supports the budget allocation that DCEO is allowed 

under the law and meets the requirements imposed on it under the statute as well as 
additional responsibilities that DCEO has taken on voluntarily.   

 
DCEO‘s portion of the overall portfolio covers the same areas that it did in its first 

three year electric efficiency plan:  the public sector (municipal, K-12 schools, 
community colleges, universities and State and Federal facilities), the low-income 
sector, and market transformation programs.  DCEO will serve the public and low-
income sectors with incentive programs that provide grants or rebates to those 
consumers that choose to participate in different energy efficiency programs.  The 
market transformation programs are included to support both DCEO‘s and the utilities‘ 
incentive programs in the short term and to ensure the long term viability of the Portfolio 
as a whole by educating consumers and training building industry professionals in the 
merits and functionality of energy efficiency.   

 
DCEO must offer programs to municipalities, schools and community colleges as 

a result of the statutory requirement.  It is reasonable to add programs for universities 
and State of Illinois and federal facilities due to their similarities to the listed programs 
and because DCEO already has developed good working relationships with university 
administrators and other State agencies.  Furthermore, because of the cost 
effectiveness of these public sector programs, DCEO has placed significant emphasis 
on these programs in order to meaningfully contribute to the kWh savings targets and to 
meet its statutory 20% gas energy savings goal.   
 

With respect to the low-income sector, it became apparent in the DCEO planning 
discussions with the utilities that it would make sense for DCEO to manage the low-
income programs.  A number of other State agencies (DCEO Weatherization, Illinois 
Housing Development Authority, etc.) also support low-income consumers and DCEO‘s 
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ability to work closely with these other State agencies will facilitate providing services to 
this sector.  Furthermore, as stated previously, DCEO has long managed successful low 
income programs both under the electric portfolio and independently, and it is natural for 
DCEO to build on these programs for additional contributions to the overall portfolio.   

 
The need to develop a robust efficiency services market led DCEO to include 

market transformation programs despite the difficulties in measuring and proving the 
resulting energy savings.  Even though these programs do generate direct energy 
savings, most will not be attributed to these programs in order to avoid double counting 
between them and the utility and DCEO incentive programs.  Some of these programs, 
like the Smart Energy Design and Assistance Program and the Building Operator 
Certification Program, were shown to have discreet savings attributable to them, and 
DCEO has included these savings as part of its plan.  Broadly, the market 
transformation programs are designed to drive customers to both DCEO‘s and the 
utilities‘ incentive programs within the overall portfolio.  Because the market 
transformation programs work with design, engineering, and construction professionals 
active in both the public and private sector markets, it is most efficient for one entity to 
administer such programs for all sectors. 
 

Finally, because DCEO will need the flexibility to make modifications to its 
programs and plan, it limited the types of programs that would be offered to the three 
major areas of public sector, low-income and market transformation.  In this way, DCEO 
will be able to shift resources more easily within these categories as needed during this 
next three year plan.   
 

DCEO asserts that its Plan meets all of the applicable statutory criteria and is 
designed to fulfill a number of the specific requirements as follows:   
 

1. Cost Effective 

The overall Portfolio of energy efficiency programs must be ―cost effective‖ as 
defined by the Act.  Sections 8-103(a) and 8-104(a) provide:  ―As used in this Section, 
"cost-effective" means that the measures satisfy the total resource cost test. The low-
income measures described in subsection (f)(4) of these Sections shall not be required 
to meet the total resource cost test.‖  Thus the combined portfolio of utility and DCEO 
programs (minus the low-income programs described in subsection (f)(4)) has to meet 
the Total Resource Cost Test (TRC). 
 

DCEO performed the TRC on its overall portfolio as well as individual programs.  
The DCEO portfolio passes the test.  The DCEO low-income programs do not have to 
be included in this test as later described.  Notwithstanding, DCEO endeavored to make 
its programs pass the TRC as an indication of their cost effectiveness; this in no way 
should imply that DCEO believes that individual measures or programs are required to 
pass the TRC.  DCEO maintains that its portion of the portfolio meets this requirement.   
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2. DCEO Share of the Portfolio 

The electric and gas portfolios both effectively assign DCEO 25% of the available 
EEP funding to support its energy efficiency programs.  220 ILCS 5/8-103(e); 220 ILCS 
5/8-104(e).  This budget is constrained by the rate impact caps placed on both the 
electric and gas portfolios. DCEO asserts that its portion of the portfolio meets this 
requirement.   
 

3. Program Integration 

Section 8-104(e) requires DCEO to coordinate implementation of its electric and 
gas efficiency measures and to integrate delivery of its efficiency programs.   

 
All of DCEO‘s programs will seamlessly offer both electric and gas measures.  

For some programs, that will mean that consumers will apply to the same program for 
both gas and electric efficiency measures.  For others, a single incentive will be offered 
that covers both electric and gas savings.   
 

As a result of integration, every aspect of the planning and design of DCEO‘s 
portfolio has been merged together.  It is impossible for DCEO to separate its portfolio 
analysis into its component parts.  Individual budgets can, and indeed must, be kept 
separate to avoid cross subsidization between utilities.  However, calculation of TRC, 
development of marketing and outreach strategies, formulating the impact of targeted 
sectors and computation of program metrics cannot be analyzed independently.  
According to DCEO, its portion of the portfolio meets this requirement.   
 

4. Public Sector 

Sections 8-103(e) and 8-104(e) state that a ―minimum of 10% of the entire 
portfolio of cost-effective energy efficiency measures shall be procured from units of 
local government, municipal corporations, schools districts and community colleges.  
The Department [DCEO] shall coordinate the implementation of these measures.‖  220 
ILCS 5/8-103(e) and 220 ILCS 5/8-104(e).  Because DCEO receives 25% of the funding 
to meet the overall savings targets and because 10% of the overall budget is to be 
spent on municipalities, schools and community colleges, this obligates 40% of DCEO‘s 
total budget for these groups.  DCEO states that its portion of the portfolio meets this 
requirement.   
 

5. DCEO Savings Goal 

According to DCEO, the electric efficiency portfolio includes no specific electricity 
savings target for DCEO, but states it must contribute meaningfully to the overall electric 
savings goals.   
 

The most cost effective of DCEO‘s programs are the incentive programs targeted 
at the public sector.  A review of DCEO‘s summary budget demonstrates that a 
significant portion of DCEO‘s budget is allocated to these programs.  DCEO Ex. 1.2.  
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DCEO‘s portion of the portfolio contains a mix of more cost effective programs (like 
―Public Sector Prescriptive‖), less cost effective low income programs, and the market 
transformation programs that have few, if any, direct energy savings.  As a result, when 
deciding the extent to which certain programs would be supported, DCEO ensured that 
it could contribute meaningfully to the overall kWh savings goals and meet its goal of 
20% of the overall gas savings requirement within the rate impact caps.  DCEO argues 
that its portion of the portfolio meets this requirement.   
 

6. Low Income 

The statute requires that the utilities cooperate with DCEO to offer a portfolio of 
energy efficiency programs targeted to households at or below 80% of area median 
income (AMI) at a funding level equal to the proportionate share of the amount paid by 
those households that pay for electric and/or gas service at or below 150% of the 
federal poverty level.  220 ILCS 5/8-103(f)(4); 220 ILCS 5/8-104(f)(4).  While not 
DCEO‘s statutory obligation, DCEO has agreed to implement programs targeted at the 
low income sector.   
 

DCEO calculated this proportionate share using reliable data.  Low income 
customers‘ proportionate share averages 6% for electricity and 7.3% for natural gas.  
The share ranges from 4.4% to 10.4% depending on the utility territory.  For Nicor, the 
low income share is 4.7%.  In order to comply with the statutory mandate to offer 
programs to low income households based on their proportionate share, these 
percentages should be applied to the total portfolio budget in each utility territory to 
determine the budget targeted towards low income customers.  DCEO will spend a 
minimum of 6% of the overall gas and electric portfolio budgets on the low income 
sector in each territory in order to ensure that it can offer fully integrated programs to the 
low income sector.  The budgets included in DCEO‘s plan covers these shares for each 
of the utilities. DCEO‘s portion of the portfolio meets this requirement.   
 

7. Codes 

The electric and gas statutes require ―specific proposals to implement new 
building and appliance standards that have been placed into effect.‖ 220 ILCS 5/8-
103(f)(2) and 8-104(f)(2). DCEO‘s Training Program will train industry personnel on new 
energy efficiency codes, for both buildings and appliances, as needed and as funds are 
available.  The Illinois Capital Development Board regularly updates the Illinois Energy 
Conservation Code for Commercial Buildings.  As a result, there is a need to provide 
training for commercial building professionals and the local officials who enforce the 
codes to educate them on the latest energy code updates.  Because the statute refers 
to the support of ―appliance standards that have been placed into effect‖ and because 
no such standards have yet been placed into effect in Illinois that require training, 
DCEO did not explicitly include appliance training programs in its plan.  The Federal 
government sets efficiency standards for appliances as a set of specifications for the 
Energy Star rating program, for example.  However these either do not require training 
at this time or are covered by other funding sources.  However, if new appliance 
standards are adopted in Illinois (at the state or local level) that require training, DCEO 
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would include training related activities for those new standards in its Training Program.  
Moreover, in all cases where DCEO‘s efficiency programs include appliances, DCEO 
supports only the inclusion of high performance (Energy Star, etc.) models.  DCEO 
asserts that its portion of the portfolio meets this requirement.   
 

8. Evaluation, Measurement and Verification 

DCEO will require detailed reporting from any and all entities that are awarded 
grants or rebates pursuant to its efficiency programs.  Dedicated DCEO Energy Staff 
will conduct site visits to ensure that efficiency measures are actually installed.  The 
larger analysis of the success of the DCEO portion of the portfolio will be evaluated 
through an independent DCEO Evaluator.  In the initial electric plan, DCEO‘s programs 
were evaluated using the evaluator team contracted by ComEd and paid from DCEO‘s 
allotment of the EEP funding.  In this cycle, DCEO will hire its own evaluator.   
 

The statute requires no more than 3% for the total EEP budget to be used for an 
"independent evaluation" of the performance of the DCEO and utility portfolio of 
programs.  Once the efficiency portfolio has been approved by the Commission, DCEO 
will issue its own Request for Proposals to contract an Evaluator to oversee its 
evaluation process.  This approach will provide DCEO with timelier and better feedback 
in more effectively assessing its market needs.  This will better guide decision making in 
targeted sales promotions, individual program guidelines and incentive levels offered to 
participants.   
 

DCEO plans to draft the RFP and issue it through the standard state of Illinois 
procurement process.  This would be done with the advice and input of the Commission 
and Stakeholder Advisory group.  Once the Evaluator(s) contract is executed, DCEO 
would continue to work closely with the Stakeholder Advisory Group throughout the 
course of the contract regarding the evaluation direction, tasks, results and findings.   

 
B. Budgetary Approach 

1. DCEO’s Position 

Even though annual gas targets are included, the natural gas planning process 
outlined in the statute is done on a three year, not an annual, basis.  See 220 ILCS 5/8-
104 (c), (d) and (f).  As a result of the three year nature of the gas planning process, 
DCEO is treating its natural gas savings goals and budgets as three year, cumulative 
objectives.  Each of DCEO‘s annual budgets are one-third (1/3) of the total three year 
budget needed to meet its 3 year cumulative goals.  As the relevant gas utility, Nicor 
would collect the needed funds each year, as reflected in DCEO Exhibit 1.4.  These 
funds would then be made available to DCEO each year, pursuant to the obligation 
process as outlined in Section 8-104(e).  DCEO‘s plan falls well within the rate cap of 
Section 8-104 on an annual basis, and in no year does its budget plus Nicor‘s budget 
exceed the statutory rate cap.  DCEO can meet its 20% therms savings goal, its other 
statutory goals, and the additional statutory requirements it has taken on for the utilities 
without needing to spend up to the rate cap.   
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DCEO does not disagree that Nicor‘s rationale make sense for Nicor, but 

believes that it is in a different position and does not need the time to ramp up.  Further, 
levelized spending each year facilitates DCEO‘s program implementation by more 
closely matching DCEO‘s planned spending for the electric portfolio and by providing 
greater market certainty.   

 
DCEO sees no legitimate reason to slow or postpone the energy efficiencies that 

it can achieve with a levelized budget.  Therefore, DCEO submits that the Commission 
should approve DCEO‘s budgets as presented and order Nicor to collect the relevant 
funding through its tariffs.   

 
2. Nicor’s Position 

Although DCEO recognizes that an escalated budget is ―an alternative option,‖ it 
proposes a flat year-to-year budget.  In contrast, Nicor proposes a ramped budget for its 
EEP, which includes DCEO‘s portion.  There are three major points where the Nicor and 
DCEO budgets diverge:  (1) building internal capacity; (2) building momentum into the 
next portfolio; and (3) consistency with the Act.   

Nicor asserts that it embarked upon development of a thoughtful, measured and 
robust EEP, and that its proposed budget reflects a logical and reasonable ramp based 
on all the Company‘s analysis in preparing the Plan.  Nicor also asserts that DCEO‘s flat 
budget approach will be problematic for any effort to build momentum into the next 
portfolio.  In particular, while DCEO‘s proposal will result in DCEO needing to increase 
its annual spending from year 3 to year 4 by approximately 70%, Nicor‘s approach 
allows for a graduated increase in spending and positions DCEO to better meet its plan 
year 4 goals.   

Nicor points out that, since the Company‘s budget is ramped, funding of a flat 
DCEO budget would result in Nicor overfunding the statutory 25% in the first program 
year, and underfunding DCEO in program year three.  By synchronizing the DCEO 
budget with the proposed Nicor budget, DCEO receives (and Nicor collects from its 
ratepayers) the full 25% statutory amount of the available funds each plan year as the 
Act envisions.   

 
3. AG’s Position 

The AG notes that Nicor and DCEO disagree about the appropriate budgets over 
the three years of the plan.  Nicor has proposed a ramp up, closely following the 
statutory goals in each year.  As a result, providing DCEO funds based strictly on its 
share of 25% of total annual spending results in the transfer of funds amounting to $5.2 
million, $7.8 million and $10.2 million for each of the three years.  DCEO believes it can 
overachieve in the early years based on its past electric experience, and would like to 
have level funding.   
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The AG states that there is a compelling ratepayer interest in allowing DCEO to 
overachieve early goals, particularly because it is delivering services to the same 
customers to meet much higher electric goals and spending.  AG witness Mosenthal 
testified that it would be not appropriate for Nicor to deny DCEO the necessary funding 
to fully support projects where customers are ready and willing to install measures.  He 
recommended that the Commission allow the 25% of budget rule to be managed on a 
cumulative three-year basis, and not specifically mandate that DCEO spending must 
equal 25% in each program year.  In the event DCEO is unable to spend all the funds 
provided in a given year, it can always be carried over to the following year. This 
approach ensures DCEO will not need to walk away for potential cost-effective savings 
opportunities, while at the same time smoothing out the rate impacts to customers by 
somewhat leveling the three years worth of contributions.   

 
4. Commission Analysis and Conclusion 

The Commission rejects DCEO‘s argument that the Commission has limited 
authority over DCEO‘s portion of the Plan.  It is clear from the language of the statute 
that the Commission was given authority to review the entirety of Nicor‘s Plan, including 
the DCEO portion, and to approve the Riders to collect the funds to pay for these plans.  
All energy efficiency measures must be approved by the Commission, regardless of 
whether they are implemented by the utility or the DCEO.   

Further, the Commission agrees with Staff that Nicor‘s ramped budget is 
appropriate and, therefore, rejects DCEO‘s proposed flat budget.  Nicor is required to 
collect the relevant funding through its tariffs. 

C. Lost Opportunities 

1. DCEO’s Position 

Staff witness Brightwell states that ―Although it may appear to be a good use of 
funds, there are cases where an alternative measure that saves more energy than the 
baseline measure but less energy than the most efficient measure is actually preferable 
from both a net benefit and an energy savings perspective.‖  While staff‘s mathematical 
analysis is unique, staff‘s recommended procedure for determining what measures are 
included in its low income energy efficiency programs would not result in the most 
prudent use of public funds.  This analysis discounts the social tendencies of low 
income residents.   

 
As discussed by DCEO witness Knight in DCEO Exhibit 5.0, ensuring that the 

most efficient measures are installed all at once is critical given specific aspects related 
to the low income sector.  Knight stated that: 

―One societal benefit is related to the fact that ratepayers and/or taxpayers 
are currently subsidizing the energy bills of many low income households.  
… Generally, there is only one opportunity to get into these homes to 
improve their energy efficiency.  Therefore, to seize this opportunity and 
minimize the long-term subsidy of energy bills, low income energy 
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efficiency programs are designed to achieve the maximum amount of 
energy efficiency within the fiscal constraints of the programs.‖   

Low income residents are very protective of their private lives and tend to only 
allow outside groups into their homes once.  Because low income energy bills are 
subsidized by rate payers and/or taxpayers, maximizing energy efficiency in those 
homes that receive these subsidies directly reduces or eliminates the need for society to 
cover these costs.  Further, in homes not covered by these subsidies, even a slight 
decrease in energy bills, for example resulting from the difference between a 95 versus 
a 92 AFUE furnace, has a tremendous impact on the disposable income of low income 
consumers that can be used for essentials like food, medicine, etc.   
 

The EM&V contractors noted in their evaluations of DCEO‘s low income energy 
assistance programs that DCEO followed best practices for designing low income 
programs.  The programs have been designed by a consultant (Mr. Paul Knight) with 
more than 30 years experience with low income programs and staff with more than 20 
years experience.   
 

DCEO must be able to meet its statutory gas savings goal and contribute 
meaningfully to the electric savings goal while still following best practices in serving its 
relevant sectors.  DCEO certainly considers the energy savings gained per dollar 
expended as this ratio is critical to meeting its energy savings targets.  This ability has 
been factored into DCEO‘s analysis along with balancing its important public policy 
goals like those explained above.  The procedure described by the staff was conducted 
by DCEO in developing its plan.  Applying this approach strictly with no exceptions is 
unnecessary and overly limited.   

 
2. Staff’s Position 

Staff argues that every project or measure foregoes some energy savings 
possible when a less efficient measure is used.  However, the ‗lost opportunity‘ concept 
ignores the difference in price between a less-than-the-most efficient and the most 
efficient measure and the impact those price differences have on the total energy 
savings that a program can achieve.  By ignoring price differences, the concept fails to 
account for the tradeoff between more efficient but fewer measures and less efficient 
(but still efficient relative to the appliance standard) but more measures.  It cannot be 
assumed that aggregate energy savings are higher using the most efficient measures at 
every individual opportunity.  If the increase in energy savings is greater by performing 
more projects or installing more measures with less efficient and less expensive 
measures than it is by performing fewer projects with more efficient and more expensive 
measures, it is preferable to install the less efficient measures at a lower cost.   

 
Dr. Brightwell illustrates this point by comparing 92% Annual Fuel Utilization 

Efficiency (―AFUE‖) furnaces to 95+% AFUE furnaces.  Under current federal product 
efficiency standards, the minimum efficient gas furnace has an AFUE of 80%.  The 92% 
and 95+% AFUE furnaces are generally both considered energy efficient, with the 95+% 
AFUE furnaces considered the most efficient.  According to the Energy Efficiency plan 
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filed by Nicor in this docket, the 92% AFUE furnace costs about $1,125 more to 
purchase and install than the 80% AFUE furnace and saves 144 therms per year 
relative to the 80% AFUE furnace.  The 95+% furnace costs $1650 more to purchase 
and install than the 80% AFUE furnace and saves 178 therms per year relative to the 
80% AFUE furnace.  Both the 92% and 95% furnaces are expected to last 18 years.   

 
If the DCEO, or any other implementer, spent $1 million on 95+% AFUE furnaces 

paying the incremental measure cost, it could incent 606 installations ($1 million/ $1650 
per furnace).  The first-year therm savings would be 107,868 (606 furnaces X 178 
therms per furnace) and lifetime savings for these 606 furnaces would be 1,941,624 
therms.  Alternatively, that $1 million could be used to incent 888 92% AFUE furnace 
installations.  Those 888 furnaces save 127,872 first year therms and 2,301,696 therms 
over the lifetimes of the furnaces.   

 
Although it appears that the highest efficiency furnace is the better alternative, 

once the difference in the number of units that can be installed is considered, the 92% 
AFUE furnaces yield greater energy savings (approximately 20,000 more first year 
therms and approximately 360,000 more lifetime therms).  This occurs because the 
number of projects with the less efficient furnaces increases by 44% ((888-606)/606), 
while the less efficient furnaces save only 19% fewer therms per furnace.  If the number 
of projects that can be performed increases by a greater percentage than the number of 
therms and/or kWhs decrease, the lesser efficient measure actually increases total 
energy savings.  However, if the costs are such that the percentage increase in the 
number of installations is less than the percentage decrease in energy savings per 
installation, the more efficient alternative saves more energy.   

 
In order to determine when to install less efficient measures, Staff recommends 

that the Commission order DCEO for each measure or whole building project: (1) 
determine the number of measures or projects that can be performed within the budget 
when the most efficient measures are installed and when less than the most efficient 
measures are installed; (2) determine the energy savings for the most efficient measure 
or whole building projects and the energy savings for lesser efficient measures or whole 
building projects; and (3) if the absolute value of the percentage increase in the number 
of projects is greater than the absolute value of the percentage decrease in energy 
savings, use the less than most efficient measures.  Otherwise, install the most efficient 
measures.   

 
3. Commission Analysis and Conclusion 

While the Commission appreciates Staff‘s concerns regarding lost opportunities, 
the Commission is not convinced Staff‘s position should be accepted.  DCEO‘s method 
is in compliance with the statute.  We do not adopt Staff‘s recommendation.   

 



10-0562 

58 

D. Building Energy Code Compliance 

1. DCEO’s Position 

Staff argues that because the American Recovery and Reinvestment Act (ARRA) 
already requires DCEO to improve compliance with energy codes and that the Energy 
Efficiency Buildings Act requires DCEO to provide training on building codes, that 
ratepayers under DCEO‘s Energy Efficiency Portfolio should not pay for such programs.  
However, DCEO points out that the existence of such mandates does not mean that 
any funding has been specifically provided for them.   

 
The EEP statute requires ―specific proposals to implement new building and 

appliance standards‖.   220ILCS 5/8-103(f)(2); and 220 ILCS 5/8-104(f)(2).  Therefore, it 
is clear that the statute intends for ratepayer funds to be used for such programs.  It is in 
part because of this language and the potential availability of state funds that the 
Governor was able to sign a letter agreeing that the state would work towards the goal 
of improving compliance with energy efficiency building codes.  The U.S. Department of 
Energy guidance on the ARRA programs has specific language that the funding is to 
―supplement not supplant‖ state funding for energy programs.  DCEO has worked to 
supplement the funds it has been using from the EEP law for building code training with 
federal funds.  Specifically, DCEO has applied for and received a grant to measure 
current compliance levels with energy efficient building codes and DCEO has 
encouraged cities and counties to use Energy Efficiency and Conservation Block Grant 
(EECBG) funds for building code related activities.  DCEO plans to continue using EEP 
funds to support its building code training programs as part of its ―market 
transformation‖ programs.  These programs will result in incremental and measurable 
energy savings that can be counted as discreet to the EEP funding.   

 
2. Staff’s Position 

Staff believes that the Building Energy Code Enforcement Program that DCEO 
proposes does not provide any incremental savings.  Dr. Brightwell referred to DCEO 
witness Baker‘s testimony to illustrate the lack of incremental savings.  Mr. Baker 
testified that ―The Energy Efficient Buildings Act requires DCEO to provide training on 
residential and commercial building codes.  The 2009 American Recovery and 
Reinvestment Act further requires DCEO, as the Illinois Energy Office, to ensure that 
Illinois achieves 90 percent compliance with the International Energy Conservation 
Code 2009 (IECC 2009) for residential buildings and ASHRAE 90.1-2007 for 
commercial buildings by 2017.‖  DCEO Ex. 3.3 states that the objectives of the Building 
Energy Code Compliance program are to do what Mr. Baker states is required by the 
2009 American Recovery and Reinvestment Act (―ARRA‖).   

 
Based on the stated objectives of the program and Mr. Baker‘s testimony, Staff 

believes this program adds no incremental energy savings.  Program money would only 
be used for the DCEO to achieve energy savings that it is already required to achieve 
through other mandates.  If the gas and electric utility energy efficiency programs did 
not exist, the DCEO must generate these savings to comply with state and federal laws.  
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Therefore, these are not incremental savings as required by 5/8-103(b) or 5/8-104(c) of 
the PUA and should not be paid for through ratepayer funding.   

 
Finally, Staff understands that Sections 8-103(f)(2) and 8-104(f)(2) of the Act 

requires a utility to present specific proposals to implement new building and appliance 
standards that have been placed into effect.  However cost-effectiveness under the 
TRC test measures benefits of measures with savings in excess of the appliance 
standards relative to the costs of measures that exceed appliance standards.  Further, 
Net-to-Gross ratios are used to determine how much energy savings from any program 
are attributable to the program and how much would have occurred in the absence of 
the program.  Therefore, Staff believes that these factors indicate that the ―incremental 
savings‖ required by Sections 8-103(b) and 8-104(c) supersede the requirements of 
subsections 5/8-103(f)(2) and 5/8-104(f)(2)of the Act.  Were DCEO to modify the 
Building Energy Code Enforcement Program such that its goal was to exceed the 
standards required in the Acts mentioned by Mr. Baker, and it could be done in a cost-
effective manner, Staff would not object to such modifications.    

 
3. Commission Analysis and Conclusion 

The Commission disagrees with Staff‘s reading of the statute and finds that the 
Building Energy Code Enforcement Program that DCEO proposes adds incremental 
energy savings as required by 5/8-103(b) or 5/8-104(c) of the PUA and should be paid 
for through ratepayer funding.   

 
E. Federal Facilities 

1. DCEO’s Position 

Staff takes the position that federal facilities should not receive ratepayer funds.  
Staff refers to an executive order signed by President Obama that requires construction 
and renovation of federal buildings to comply with ―Guiding Principles for Federal 
Leadership in High Performance and Sustainable Buildings‖ and to aim to ―reduce the 
energy cost budget by 20% below pre-renovations 2003 baseline‖.  The State of Illinois 
has similar mandates.  The Agency Energy Efficiency Act of 2008 mandates the State 
to reduce energy use in State facilities by 10% within 10 years.  Executive Order #11 
sets an ambitious objective of reducing electricity and natural gas consumption in State-
owned facilities by 25% by 2025, among other provisions.  The City of Chicago adopted 
a Climate Action Plan that commits the city to reducing energy use in buildings by 30%.  
Most cities in Illinois are either working towards or have already adopted similar 
commitments.  The staff‘s argument, taken to its logical conclusion, would prohibit 
DCEO from providing funding to any units of government that are setting ambitious 
energy efficiency goals.  Again, as argued above, just because a mandate exists to 
improve efficiency does not mean that funding is available and that the mandate is 
actually being met.  DCEO has to have the ability to provide funding to any unit of 
government that is seeking to improve its energy efficiency, in order for these entities to 
actually implement energy efficiency measures given the realities of public sector 
budget constraints and for its Public Sector Energy Efficiency programs to be effective.   
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2. Staff’s Position 

In response to Staff Data Request DAB 1.02, DCEO indicated that it intends to 
provide funding to federal facilities as it did in the previous three-year program.  In 
Staff‘s opinion, it is not appropriate to provide funds to federal facilities in this upcoming 
energy efficiency plan.  Dr. Brightwell showed that there are no incremental savings 
through these efforts because Executive Order 13514, which was signed by President 
Obama on October 5, 2009, required  federal agencies subject to this order to ―(g) 
implement high performance sustainable Federal building design, construction, 
operation and management, maintenance, and deconstruction including by … (ii) 
ensuring that all new construction, major renovation, or repair and alteration of Federal 
buildings complies with the Guiding Principles for Federal Leadership in High 
Performance and Sustainable Buildings, (Guiding Principles).‖  Amongst the objectives 
in the Guiding Principles is that ―[f]or major renovations, reduce the energy cost budget 
by 20 percent below pre-renovations 2003 baseline.‖   

 
Staff argues that Executive Order 13514 and the Guiding Principles clearly 

require federal facilities to conduct substantial energy efficiency upgrades if they are 
cost-effective whenever renovations take place.  Since these upgrades, if cost-effective, 
must take place during any renovations, they do not provide any incremental gas 
savings, which is the standard of Section 5/8-104(d).  Since ratepayer-provided funds 
for these projects do not contribute any incremental savings, Staff recommends that the 
Commission reject this element of the DCEO plan.   
 

3. Commission Analysis and Conclusion 

Similar to the last issue, the Commission rejects Staff‘s position.   
 

F. Varied Public Sector Programs 

1. DCEO’s Position 

ELPC takes the position that DCEO should vary its Public Sector programs 
across the state, setting different levels of incentives and varying the list of eligible 
measures depending on the avoided costs of individual utilities.  DCEO does not agree 
with this position.  As DCEO has emphasized in its testimony and its response to 
ELPC‘s data request, DCEO is seeking to maintain consistency, fairness and simplicity, 
as wells as to minimize administrative costs and avoid confusion by program 
participants.  Avoided costs are used in the TRC test to determine which measures are 
cost-effective.  They are not directly factored into the decision about incentive levels.  
Once it is determined whether a measure is cost-effective, incentives are set at a level 
that will generate the targeted level of program activity.  DCEO has found that to entice 
public sector entities to adopt energy efficiency measures, the incentives generally have 
to be set at 50% or more of incremental costs.  DCEO has not found that the level of 
incentive needs to vary based on avoided costs; rather, the incentives may need to be 
higher in areas of the state under greater economic distress.   
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DCEO will continue to consider varied incentive levels throughout the 

implementation of its programs.  If a situation arises where different incentive levels by 
region is proved to be far superior with no risk of discrimination, confusion or over-
complexity, DCEO may choose to make such an offering.  However, at this time, the 
benefits of consistency outweigh the purely hypothetical benefits of varying its incentive 
levels in different parts of Illinois.   

 
2. ELPC’s Position 

DCEO proposes to offer its programs statewide as opposed to offering different 
programs and incentives in the different utility service territories.  ELPC Witness 
Crandall has concerns about this approach in light of the differences in avoided costs in 
different utility territories.  Crandall explains that generally, the higher the avoided costs, 
the greater the number of measures and programs that will be cost justified, and 
different and larger incentives may ensue.  He continues that customers in a high 
avoided cost service territory would expect to see different programs, measures and 
marketing than customers in a low avoided cost service territory.  The ELPC maintains 
that the Commission should direct DCEO to reassess its statewide program offerings 
and consider offering programs and incentives that vary based on relevant differences 
in utility service territories.   

 
3. Commission Analysis and Conclusion 

DCEO‘s proposal to offer statewide programs is reasonable.  Accordingly, no 
change to this portion of DCEO‘s plan is ordered.   
 

G. Evaluation, Measurement and Verification 

1. DCEO's Position 

DCEO will require detailed reporting from all entities that are awarded grants or 
rebates pursuant to its efficiency programs.  Dedicated DCEO Energy Staff will conduct 
site visits to ensure that efficiency measures are actually installed.  The larger analysis 
of the success of the DCEO portion of the portfolio will be evaluated through an 
independent DCEO Evaluator.   
 

In the current three-year plan for the electricity portfolio, the evaluation of 
DCEO‘s programs has been conducted by the team of contractors hired by ComEd to 
evaluate its programs.  DCEO gave its evaluation budget allotment to ComEd, which 
has in turn managed the evaluation contract.  DCEO says ComEd‘s RFP and 
subsequent contract included language requiring the evaluators to evaluate DCEO‘s 
programs as well.  While the evaluators have endeavored to provide a level of effort 
commensurate with the budgets for DCEO‘s evaluation, DCEO‘s evaluation has not 
received the same level of attention as ComEd‘s.  DCEO believes that this was because 
it did not have a direct contractual relationship with the evaluators.   
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DCEO believes it needs its own evaluator that can provide advice to help DCEO 
set up and manage its programs, procedures, and guidelines in order to maximize the 
realization rate and the effectiveness of its programs.  DCEO will also benefit from an 
evaluator that understands the unique markets served by DCEO, in particular the public 
sector and low income households.  DCEO would like to start the process as soon as 
possible, so that an evaluator is selected and on board by June 1, when the new 
integrated natural gas and electric programs go into effect, so that the evaluator is 
available to provide on-going advice.  DCEO says this is one of the chief reasons why 
DCEO has been pushing for timely resolution of the efficiency dockets in order to allow 
sufficient time for DCEO to enter into these and other contracts necessary to support 
implementation of its plan.   
 

DCEO indicates that the statue requires that no more than 3% of the total EEP 
budget be used for an "independent evaluation" of the performance of the DCEO and 
utility portfolio of programs.  Once the efficiency portfolio has been approved by the 
Commission, DCEO will issue its own Request for Proposals to contract with an 
Evaluator to oversee the evaluation of its programs.  DCEO claims this approach will 
provide DCEO with timelier and better feedback so that it can more effectively assess 
market needs.  DCEO believes this will support better decision making in targeted sales 
promotions, individual program guidelines and incentive levels offered to participants.   
 

DCEO says the statute requires DCEO‘s efficiency programs to be evaluated.  
DCEO will draft an RFP for such services and issue it through the standard State of 
Illinois procurement process.  According to DCEO, this will be done with the advice and 
input of the Commission and SAG.  Once the Evaluator(s) contract is executed, DCEO 
will continue to work closely with the SAG throughout the course of the contract 
regarding the evaluation direction, tasks, results, and findings.   
 

2. Staff's Position 

Staff states that DCEO has proposed to hire an independent evaluation 
contractor to evaluate its entire portfolio of programs.  Considering DCEO will be 
implementing programs for electric and gas utilities across the state, Staff understands 
DCEO‘s concerns.  Staff is concerned about the true independence of a DCEO hired 
―independent evaluator‖ and the Commission‘s ability to regulate the activities of DCEO.  
If the Commission approves DCEO‘s request to hire its own evaluator, Staff believes 
safeguards need to be in place to ensure independence.  According to Staff, the 
Commission needs to be sure it has the authority to enforce any safeguards that it 
orders.  In the event the Commission determines it has jurisdiction to enforce contracts 
between DCEO and its evaluator(s), Staff recommends the Commission require DCEO 
to include contract language consistent with that approved for the utilities in the Order 
on Rehearing in Docket No. 07-0539.  Staff recommends the Commission include in its 
Order in this docket the same language included in the Order on Rehearing in Docket 
No. 07-0539 with respect to Ameren and DCEO‘s evaluation contracting approaches. 
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3. Commission Analysis and Conclusion 

The Commission sees merit in DCEO‘s plan and believes that DCEO‘s and 
Nicor's programs are sufficiently different to warrant separate evaluation.  The 
Commission is cognizant of Staff‘s concerns regarding the independence of the 
evaluation and because the Commission has authority over this particular issue, the 
Commission hereby adopts Staff‘s recommendation to include language to ensure the 
independence of the evaluator, similar to that adopted in Docket No. 07-0539.   

 
VIII. Modifications to Rider 29, Energy Efficiency Plan 

A. Nicor’s Position 

Nicor proposes to make two changes to its existing Rider 29, Energy Efficiency 
Plan, so that it ends when the Section 8-104 mandated programs begin on June 1, 
2011.  First, Nicor proposes to change the date of the filing of the final reconciliation 
from no later than September 30, 2013 to no later than September 30, 2011.  Since the 
new Rider 30 is proposed to go into effect as of June 1, 2011, existing Rider 29 would 
end as of June 30, 2011 and, thus, the final reconciliation would be filed by September 
30, 2011.  Second, Nicor proposes to eliminate Rider 29‘s provision for a Carry-Over of 
funds recovered in a given plan year but not spent because, with Rider 30 budgets 
exceeding $13 million for the 2011 to 2012 plan period, there is no need for the carry 
over percentage criteria beyond June 30, 2012.   

Nicor also proposes that any final reconciliation balance be made as a one-time 
adjustment to the customers‘ monthly customer charge.  In this manner, Nicor states 
that the adjustment can go to those customers subject to Rider 29 in the same manner 
as it was originally billed with minimal confusion.  Nicor states that it would notify 
customers in the appropriate monthly bill insert of the amount of the adjustments and 
that they are for only one month.   

Nicor further states that it will continually review the Rider 29 balance and adjust 
the reconciliation charge to minimize any remaining balance.  Nicor proposes that any 
final balance be reflected as a credit or debit to factor RIC in the formula used to 
determine the Rider 30 charges.   

Nicor argues that Staff‘s proposal should be rejected for the initial reconciliation 
as a matter of fairness.  Nicor points out that Rider 29 charges its costs on a monthly 
customer charge basis, while proposed Rider 30 would collect its revenues on a per 
therm basis.  Nicor explains that if the reconciliation dollars are charged or refunded 
based on therms used, different amounts would go to different customers leading to an 
unequal distribution of the dollars.  If dollars are to be refunded, large use residential 
customers would get a larger refund than small use customers, though they originally 
paid the same amount.  The same would apply to customers on Rate 4, General 
Service and Rate 74, General Transportation Service.  To avoid this uneven distribution, 
Nicor recommends adding the reconciliation amount to the monthly customer charge for 
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one month.  In this manner, Nicor states that each customer will get the same portion of 
the reconciliation dollars as they did for the original charges.   

Further, Nicor explains that under Staff‘s proposal, about 120 customers on Rate 
5 and Rate 75 would be subject to the Rider 29 reconciliation amount even though they 
were not subject to the Rider.  Rider 29 applies to residential customers and those 
customers on Rate 4 and 74; however, under Rider 30, customers served on Rate 5, 
Seasonal Use Service and Rate 75, Seasonal Use Transportation Service are 
combined with Rate 4 and 74 customers to form the Small Commercial Customer 
group.  Nicor states that if the reconciliation results in a refund to customers, these 
customers would get a credit even though they never paid any money for Rider 29 and, 
likewise, if the reconciliation results in a charge to customers, these customers would 
pay for something that gave them no benefits.   

Nicor asserts that it is possible for it to come to an agreement with Staff on how 
to handle the reconciliation amount once the final number is determined.   

B. Staff’s Position 

Staff proposes an alternative method of handling any over or under collection of 
Rider 29 costs when this plan terminates and the new energy efficiency plan begins on 
June 1, 2011.  In Nicor witness Malcolm Quick‘s testimony, he proposes that the final 
reconciliation balance be refunded or charged as an adjustment to the customer charge 
on customer bills, along with providing a notification in a bill insert.  He claims that this 
will have minimal confusion for customers.  Staff witness Hendrickson provided 
testimony that he believed the manner on how to refund or charge the final 
reconciliation can be handled in a more efficient and more convenient manner and will 
not cause any customer confusion.  In Mr. Quick‘s rebuttal testimony, he proposed that 
the Commission allow the Company and Staff to determine the more appropriate 
method for allocating any reconciliation balance once the magnitude of the balance is 
determined.  Staff and utilities have resolved this type of issue in various circumstances 
over the years in a similar manner. Thus, Staff agrees that the Company‘s proposal is a 
workable resolution to this issue and recommends that the Company‘s proposal be 
adopted.   

C. Commission Analysis and Conclusion 

The Commission approves Nicor‘s proposed modifications to Rider 29.  The 
Commission also directs Nicor and Staff to work together to determine the more 
appropriate method for allocating any reconciliations balance once the magnitude of the 
balance is determined.   
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IX. Other Issues 

A. Plan Development Costs  

1. Nicor’s Position 

Nicor asserts that the AG‘s concern about its consultants‘ costs is without merit.  
Nicor states that it contracted with a management consulting firm, Bass and Company 
(now CSC) (―Bass‖) to help develop the overall strategy, plan, and business processes 
as well as high level requirements for the information systems necessary to support the 
Company‘s energy efficiency efforts.  Nicor states that it had few knowledgeable 
resources in-house regarding energy efficiency and sought experienced assistance 
from a consulting firm with a strong background not only in energy efficiency but also in 
how to integrate it with other functions in the Company and that would recognize the 
choices that Nicor had in implementing energy efficiency strategies.  Nicor believes that 
it benefitted from receiving a comprehensive set of services from a single consulting 
firm to ensure consistency and integration between the various pieces of work needed.  
Nicor also believes that it benefitted from hiring a consultant that was relatively 
independent, not engaged in program implementation and which did not bring a specific 
bias as to how to structure energy efficiency.   

Nicor asserts that some of the costs for Bass were directed at areas that the 
Company believes establish a thoughtful, structured and long-range process to engage 
in energy efficiency.  Nicor notes that the Company was the only utility in Illinois to have 
a MPS performed prior to filing its first energy efficiency plan.  The Company feels that 
the MPS was an important building block in the plan development process, especially 
given the Company‘s knowledge base and the lack of relevant data within the Company 
to support a major commitment to energy efficiency.   

Nicor also explains that, rather than quickly deciding on a model, the Company 
spent time with Bass to review its strategic options for energy efficiency and review 
different models for operating the energy efficiency business.  Nicor emphasizes that 
Bass also helped define overall energy efficiency business processes and technology 
requirements so that the Company is better informed and positioned to make selections 
for systems and implementation vendors, which will allow the Company to make more 
consistent and coordinated buying decisions.  Finally, Nicor states that it is now in a 
good position to interface energy efficiency activity with existing business processes 
within the Company (e.g., call center, rebate check creation, handling of complaints, 
purchasing processes, etc.).   

2. AG’s Position 

The AG reiterates its argument that the costs of developing Nicor‘s EEP—i.e., 
the costs for the contract with Nicor‘s consultant—were high and should be reviewed by 
the Commission in more detail.   
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B. Commission Analysis and Conclusion 

The Commission concludes that Nicor‘s plan development costs were 
reasonable.   

X. Findings and Ordering Paragraphs 

The Commission, having given due consideration to the entire record and being 
fully advised in the premises, is of the opinion and finds that: 

(1) Northern Illinois Gas Company is a corporation engaged in the sale 
and distribution of natural gas in Illinois and, as such, is a gas utility within the 
meaning of the Public Utilities Act; 

(2) the Illinois Department of Commerce and Economic Opportunity is a 
state agency that is statutorily obligated, pursuant to 220 ILCS 5/8-104(e) to 
utilize 25% of a utility‘s natural gas funding and achieve no less than 20% of the 
natural gas savings requirements; therefore, pursuant to statute, this portion of 
the plan is subject to Commission approval before implementation;  

(3) the Commission has subject-matter jurisdiction and jurisdiction over 
Northern Illinois Gas Company and the Illinois Department of Commerce and 
Economic Opportunity;  

(4) the statements of fact set forth in the prefatory portion of this Order are 
supported by the evidence and the record and are hereby adopted as findings of 
fact;  

(5) the testimony and exhibits admitted into the record provided 
substantial evidence that the Energy Efficiency Plan filed by Northern Illinois Gas 
Company will meet the filing requirements of Section 8-104(f) of the Public 
Utilities Act, if Northern Illinois Gas Company submits a revised Plan in a 
compliance filing within 30 days of the date of this Order that incorporates and is 
consistent with the conditions and requirements stated herein;  

(6) Northern Illinois Gas Company shall make a filing within 30 days of the 
date of this Order providing a revised Energy Efficiency Plan pursuant to Section 
8-104 of the Public Utilities Act, which revised plan contains terms and provisions 
consistent with and reflective of the findings and determinations made in this 
Order; and 
 

(7) Northern Illinois Gas Company shall provide with the revised Energy 
Efficiency Plan mechanisms for recovering its Incremental Costs incurred in 
association with the energy efficiency plan measures, consistent with and 
reflective of the findings and determinations made in this Order.   
 
IT IS THEREFORE ORDERED by the Commission that the Petition filed by 

Northern Illinois Gas Company requesting approval of its Energy Efficiency Plan and 
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proposed Riders 29 and 30 is hereby conditionally approved, subject to Northern Illinois 
Gas Company filing a compliance filing that incorporates the findings and conclusions 
herein and is consistent with the conclusions contained herein.   
 
 IT IS FURTHER ORDERED that Northern Illinois Gas Company is hereby 
authorized to and directed to make a filing within 30 days of the date of this Order, such 
filing shall be a revised Energy Efficiency Plan pursuant to Section 8-104 of the Public 
Utilities Act which revised plan contains terms and provisions consistent with and 
reflective of the findings and determinations made in this Order.   
 

IT IS FURTHER ORDERED that all motions, petitions, objections and other 
matters in this proceeding that remain unresolved are hereby disposed of in a manner 
consistent with the conclusions herein.  

IT IS FURTHER ORDERED that, subject to the provisions of Section 10-113 of 
the Public Utilities Act and 83 Illinois Administrative Code 200.880, this Order is final; it 
is not subject to the Administrative Review Law. 

DATED:        January 14, 2011 
BRIEFS ON EXCEPTIONS DUE:     January 31, 2011 
 
         D. Ethan Kimbrel 
         Administrative Law Judge 


