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COMMONWEALTH EDISON COMPANY’S  
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Commonwealth Edison Company (“ComEd”) hereby submits to the Illinois Commerce 

Commission (“Commission”), pursuant to Section 200.250 of the Commission’s Rules of 

Practice, this Petition for Interlocutory Review of the Administrative Law Judges’ (“ALJs”) 

January 7, 2011 ruling striking certain portions of the surrebuttal testimony of Kathryn M. 

Houtsma, ComEd Exhibit 55.0 and attached ComEd Exhibit 55.8 (collectively the “Testimony”)1 

in its entirety (the “Ruling”).  As demonstrated below, the Commission should reverse the 

Ruling.  In support of this Petition, ComEd states as follows: 

I. INTRODUCTION 

ComEd seeks a Commission decision to allow relevant testimony and evidence into the 

evidentiary record.  Neither the Commission Staff (“Staff”) nor any party to this proceeding 

disputes that the stricken Testimony is relevant to a matter at issue in the rate case.  

Consequently, unlike other recent issues before the Commission in this proceeding questioning 

the relevance of testimony, no party is contesting the relevance of the stricken Testimony to an 

issue in this rate case. 

                                                            
1 The specific narrative testimony at issue is found at lines 78-80 and 758-803 of ComEd Exhibit 55.0.  
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The Testimony squarely addresses the appropriate allocator for apportioning the costs of 

General and Intangible Plant (“G&I”) between delivery service and nonjurisdictional services, 

which Staff and ComEd both recognize impacts ComEd’s proposed revenue requirement.  

Striking this clearly relevant testimony and information deprives the Commission of a full and 

complete record upon which to make an informed decision on the issue. 

The Ruling was based upon Staff’s Motion to Strike (the “Motion”).  The Motion was 

premised on a procedural issue, not the merits of the Testimony.  Specifically, the Motion 

claimed that the Testimony was improperly submitted as surrebuttal testimony, which deprived 

Staff of the opportunity to respond.  At the January 7, 2011 status hearing, the ALJs granted 

Staff’s Motion without explanation. 

The Motion is founded on a fundamental flaw, which is discussed in detail below.  While 

it is ComEd’s position that the Testimony was properly submitted as surrebuttal testimony and 

that the Motion should be denied, ComEd proposed a reasonable alternative to both Staff and the 

ALJs that avoids any perceived harm to Staff – allow Staff to file additional testimony to respond 

to the Testimony.  See ComEd’s Response to the Motion, pp. 2 and 5.  Both Staff and the Ruling 

rejected this proposal.  ComEd submits that the Ruling’s rejection of this alternative, combined 

with the striking of indisputably relevant Testimony, is in error.  Accordingly, the Commission 

should reverse the Ruling and allow the Testimony into evidence. 

II. ARGUMENT 

A. The Ruling Improperly Strikes Relevant Testimony from the 
Evidentiary Record 

The Testimony responds to Staff witness Rukosuev’s revenue-requirement-related 

adjustment and is relevant to this proceeding – Staff did not, and cannot, claim otherwise.  See 
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Motion.  Moreover, no other party claimed that the Testimony failed to address a matter at issue 

in this proceeding.  In short, the Testimony directly addresses Mr. Rukosuev’s claims concerning 

the appropriate G&I allocators to be used.  Accordingly, the Ruling strikes admittedly relevant 

narrative testimony and an exhibit from the evidentiary record, and deprives the Commission of 

a full and complete evidentiary record on this issue.  ComEd submits that such a result is neither 

reasonable nor appropriate given the sequence of events giving rise to the filing of Ms. 

Houtsma’s surrebuttal testimony on the G&I allocator issue, which is described below. 

B. Striking the Relevant Testimony Unfairly Penalizes ComEd When a 
Remedy to Correct a Perceived Procedural Error Is Available   

The Ruling, which strikes relevant Testimony, apparently is based on the conclusion that 

ComEd’s filing of the Testimony was out of sequence.2  ComEd submits that this penalty is 

unduly harsh given that there is a clear and reasonable remedy to cure any perceived harm. 3  

Specifically, ComEd proposed that Staff be given the opportunity to file additional testimony to 

respond to the Testimony in order to cure any possible prejudice.  See ComEd’s Response to the 

Motion, pp. 2 and 5.  Given that the Testimony only consists of 47 lines of narrative testimony 

and an attached exhibit, providing Staff the opportunity to respond is not only reasonable in the 

circumstances, it gives Staff an opportunity to have the last word on an issue on which ComEd 

has the risk of nonpersuasion and hence the right to have the last word.  The Ruling’s rejection of 

this solution is neither reasonable nor appropriate.  

                                                            
2 This statement is based on the claim in the Motion and the ALJs’ statement that the Motion was granted in its 
entirety. 
 
3 ComEd also notes that CTA/Metra submitted rate design rebuttal testimony out of sequence in response to direct 
and rebuttal revenue requirement testimony submitted by Staff witness Rockrohr.  However, Staff has not moved to 
strike this testimony. 
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C. Staff’s Claims Concerning the Sequence of Events Leading to the 
Filing of the Testimony is Incorrect 

Staff’s Motion was premised on a fundamental flaw – Staff, not ComEd, incorrectly filed 

certain revenue requirement-related testimony discussing the use of G&I allocators at the time 

when Staff and Intervenor rate design direct testimony was due.  Specifically, on November 19, 

2010, the date on which Staff and Intervenor rate design direct testimony was due, Staff witness 

Rukosuev submitted testimony proposing an adjustment to the G&I Plant allocators that would 

reduce ComEd’s delivery service revenue requirement.  Rukosuev Dir., Staff Ex. 12.0, 8:164-

18:400.  However, revenue requirement direct testimony was properly due on October 26, 2010. 

Mr. Rukosuev expressly acknowledged in his rate design rebuttal testimony, filed 

December 30, 2010, that his adjustment would impact ComEd’s proposed revenue requirement.  

(“No, I continue to recommend that such G&I changes be rejected and ComEd’s revenue 

requirement be decreased accordingly.”  Rukosuev Reb., Staff Ex. 28.0, 3:70-71 (emphasis 

added)).  In response to Mr. Rukosuev’s direct testimony on this issue, ComEd witness Heintz’s 

rate design rebuttal testimony made clear that his G&I allocations were based upon ComEd 

witness Houtsma’s allocators for revenue requirement purposes.  Heintz Reb., ComEd Ex. 51.0, 

9:192-201.  Mr. Heintz’s testimony is not surprising given that Ms. Houtsma’s direct testimony, 

which specifically addressed revenue requirement issues, devoted several pages to the allocators 

used to functionalize G&I Plant in developing ComEd’s overall revenue requirement.  Houtsma 

Dir., ComEd Ex. 6.0 Rev., 23:469-26:509.  Mr. Heintz also noted that the G&I allocations for 

revenue requirement purposes would be addressed by Ms. Houtsma in surrebuttal testimony.  Id.  

All of ComEd’s rate design-related rebuttal testimony, including Mr. Heintz’s, was filed on 

December 8, 2010.  Thus, since June 30, 2010, parties were on notice that Ms. Houtsma 

addressed the issue in direct testimony.  Moreover, it has been clear that since December 8th, 
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Staff was on notice that Ms. Houtsma’s surrebuttal testimony would address Mr. Rukosuev’s 

issue.  Therefore, Staff could not, and has not in the Motion filed 28 days later, claimed that Ms. 

Houtsma’s surrebuttal testimony addressing the issue was a surprise. 

The sequence of events clearly demonstrates that Staff, not ComEd, incorrectly submitted 

revenue requirement-related testimony with its rate design-related direct testimony.  

Accordingly, the fact that Ms. Houtsma responded to this revenue requirement-related issue at 

the next scheduled time revenue requirement testimony was due is appropriate.  As such, the 

Ruling should be reversed. 

D. No Party Has Been Prejudiced by Ms. Houtsma Addressing Mr. 
Rukosuev’s Revenue Requirement-Related Adjustment in Surrebuttal 

Contrary to Staff’s assertion in the Motion, no party has been prejudiced by the filing of 

the Testimony addressing the G&I allocator issue.  To the contrary, ComEd raised the issue in 

direct testimony, Staff responded and ComEd has replied.  This sequence of events is consistent 

with ComEd’s burden in this proceeding and its right to file the last round of testimony.  The 

only difference is that the discussion on this issue is based on three rounds of testimony 

addressing the substantive points, as opposed to the usual five rounds of testimony.  As such, 

Staff has not been prejudiced by the sequence of events in addressing this issue.  ComEd, not 

Staff, would have the last word in testimony on the issue, and that is what has transpired here. 
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III. CONCLUSION 

WHEREFORE, for all of the reasons set forth above, Commonwealth Edison Company 

respectfully requests that the Commission reverse the Ruling and deny the Motion.  In the 

alternative, the Commission should reverse the Ruling and grant Staff leave to file additional 

testimony to address the Testimony – ComEd Exhibit 55.0, lines 78-80 and 758-803, and ComEd 

Exhibit 55.8.  Granting this Petition balances the interests of Staff and ComEd, and provides the 

Commission with a full and complete evidentiary record upon which to make an informed 

decision on this issue. 

Dated:  January 13, 2011 
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