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I.  INTRODUCTION 1 

 2 

Q. Please state your name and business address. 3 

A. Ralph C. Smith, 15728 Farmington Road, Livonia, Michigan 48154. 4 

 5 

Q. Are you the same Ralph C. Smith who previously filed direct testimony in this 6 

proceeding? 7 

A. Yes, I am.  8 

 9 

II.  PURPOSE OF REBUTTAL TESTIMONY  10 

 11 

Q. What is the purpose of your rebuttal testimony? 12 

A. The purpose of my rebuttal testimony is to address and respond to certain issues in 13 

Commonwealth Edison Company’s (“ComEd,” or “Company”) rebuttal testimony filed 14 

on November 22, 2010 in response to Staff and intervenor direct testimony. 15 

  16 

Q. Have the AG/CUB accounting schedules been updated in response to ComEd’s 17 

rebuttal filing? 18 

A. Yes.  The AG/CUB accounting schedules have been updated in response to ComEd’s 19 

rebuttal filing, as presented in AG/CUB Exhibit 7.1 attached to AG/CUB witness 20 

Brosch’s rebuttal testimony.  The update reflects the rate base and net operating income 21 

presented in ComEd’s rebuttal testimony as the new starting point for AG/CUB 22 

adjustments.   23 



Docket No. 10-0467 
AG/CUB Exhibit 9.0 REV 

 

Page 2 of 36 

 24 

Q. Have some of the adjustments addressed in your direct testimony been accepted by 25 

ComEd and thus no longer represent a difference between AG/CUB and the 26 

Company? 27 

A. Yes. The following adjustments have been accepted by ComEd in its rebuttal filing and 28 

thus no longer represent differences between AG/CUB and the Company:  29 

• B-6, Remove Disallowed Incentive Compensation from Rate Base. ComEd’s 30 

Exhibit 29.1, Schedule B-2, column G, and Schedule B-2.5, have removed $7.330 31 

million from Distribution Plant, $819,000 from Accumulated Depreciation and 32 

$471,000 from Accumulated Deferred Income Taxes (“ADIT”).  This effectively 33 

covers the adjustment presented on AG/CUB Exhibit 1.3, Schedule B-6.   34 

• C-20, Depreciation on Disallowed Incentive Compensation, had removed 35 

$179,000 from Depreciation Expense.  ComEd Exhibit 29.1, Schedule C-2, page 36 

4, column F, and Schedule B-2.5, has removed $169,000 from Administrative and 37 

General Expense.  To minimize disputed issues, I have accepted ComEd’s 38 

rebuttal adjustment as resolution of this issue. 39 

• C-22, Amortization of Lease Abandonment Cost.  ComEd Exhibit 30.0 at page 7 40 

and ComEd Exhibit 30.1, Schedule C-26 Revised, explain and show how the 41 

Company has accepted Staff witness Hathhorn’s recommendation that the initial 42 

balances of six Commission approved regulatory assets be reduced to reflect the 43 

May 2011 unamortized balances being recovered over a three-year period.  The 44 

amortization that was shown on AG/CUB Exhibit 1.3, Schedule C-22 was one of 45 
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the items included in Ms. Hathhorn’s recommendation1, which has been accepted 46 

by ComEd.  As shown on ComEd Exhibit 30.1, Schedule C-26 Revised, line 8, 47 

column G, ComEd has reduced expense by $980,000 for this. 48 

Because ComEd has accepted adjustments in its rebuttal filing which make these 49 

adjustments no longer necessary, these entries on AG/CUB Exhibit 7.1 Schedules B and 50 

C are now shown as zeros. 51 

 52 

Q. Please identify the supporting schedules that you are sponsoring in the AG/CUB 53 

revised accounting schedules, Exhibit 7.1.  54 

A. In addition to sponsoring the revisions setting the AG/CUB adjustment postings for the 55 

items noted above to zero, I am sponsoring the following schedules in the AG/CUB 56 

revenue requirement model, AG/CUB Exhibit 7.1: 57 

• C-10, Incentive Compensation 58 

• C-11, Pension Expenses 59 

• C-12, Rate Case Expenses 60 

• C-13, Miscellaneous Disallowances 61 

 62 

Q. How is the remainder of your testimony organized? 63 

A. My testimony is organized into the following sections: 64 

III. Summary of Conclusions and Recommendations  65 

                                                 
1 A number of the other amortization items addressed in Staff witness Hathhorn’s adjustment which 
ComEd has accepted relate to prior rate case expense.  I address those items in my discussion of Rate 
Case Expense, in conjunction with presenting Schedule C-12 Revised in Exhibit AG/CUB 7.1. 
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IV. Net Operating Income Adjustments 66 

 67 

III.  SUMMARY OF CONCLUSIONS AND RECOMMENDATIONS 68 

 69 

Q. Please summarize your conclusions and recommendations. 70 

A. Based on my review of the Company’s direct and rebuttal testimony, selected portions of 71 

Staff and intervenor testimony, on the discovery that has been conducted, on publicly 72 

available information, and on my experience in the area of regulatory accounting, policy, 73 

and revenue requirement determination, my conclusions and recommendations to date are 74 

as follows: 75 

• Test year operating expenses should be reduced by $19.609 million as shown on 76 
AG/CUB Exhibit 7.1, Schedule C-10, to remove 50 percent of annual incentive 77 
plan (“AIP”) compensation expense because the AIP contains a “Net Income 78 
Limiter” provision that serves as a financial trigger and because the 2010 AIP 79 
payouts to be paid in February 2011 will be paid at 50 percent of target, rather 80 
than at 100 percent, and to remove the expense for executive Long-Term 81 
Incentive Compensation and to remove the expense for the Restricted Stock 82 
program. 83 

• Test year operating expenses should be reduced by $39.478 million as shown on 84 
AG/CUB Exhibit 7.1, Schedule C-11, to (1) remove ComEd’s requested pension 85 
expense increase over 2009 recorded amounts, (2) to remove the expense related 86 
to supplemental executive retirement plan (“SERP”) expense and to remove FAS 87 
88 settlement costs related to the SERP, and (3) to normalize defined benefit 88 
pension expense by reducing ComEd’s recorded 2009 amount to an amount that 89 
reflects normal conditions and the use of an historical average of recent year 90 
actual results to derive a normalized expense allowance. 91 

• Test year operating expenses for the current rate case should be reduced by at 92 
least $1.567 million as shown on AG/CUB Exhibit 7.1, Schedule C-12, to limit 93 
the rate case expense for ComEd’s current rate case to a reasonable amount, 94 
normalized over an appropriate period. The derivation of the AG/CUB’s rate case 95 
expense adjustment is summarized below, and discussed in detail in my 96 
testimony: 97 
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 98 
• Test year operating expenses should be reduced by $1.859 million as shown on 99 

AG/CUB Exhibit 7.1, Schedule C-13, to remove $467,000 of expense for Season 100 
Tickets, Suites & Catering for Chicago Sporting Events, and $1.392 million of 101 
expense for other stock awards, executive perquisites, abnormally high retention 102 
bonus costs, and to reflect 50/50 sharing of “performance” awards expense. 103 

 104 

IV.  NET OPERATING INCOME ADJUSTMENTS 105 

 106 

C-10, Incentive Compensation 107 

Q. How much incentive compensation expense has ComEd requested? 108 

A. ComEd’s response to BAP 2.03 Corrected, Attachment 5, shows that on a jurisdictional 109 

basis, ComEd has requested $23.281 million for Annual Incentive Program (“AIP”) 110 

expense, $2.158 million for Long-Term Incentive Plan expense (“LTIP”), and $2.123 111 

million for LTIP Restricted Stock expense, for a total of $27.562 million. 112 

 113 

Summary of AG/CUB Adjustments to ComEd's Rate Case Expense
Description Amount
Economic Development/Jobs (225,000)$         
Cost of Capital (260,000)$         
Sullivan and Co., rate case support (150,000)$         
Alternative Regulation witnesses and consultants (250,000)$         
Over-estimate – Direct (555,340)$         
Budget Overrun for CWC consultant (100,000)$         
Adjustment to Post Direct witnesses (661,000)$         
Attorneys Fees (2,500,000)$      
Total AG/CUB adjustments (4,701,340)$      
Company request 8,500,000$       
AG/CUB Proposed Total Allowance 3,798,660$       
Normalization Period, in Years 3                       
AG/CUB Proposed Annual Allowance ($1,000s) 1,266,000$       
ComEd Requested Annual Amortization Expense 2,833,000$       
AG/CUB Adjustment to ComEd's Annual Amount (1,567,000)$      
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Q. Has ComEd revised its request for incentive compensation expense in its rebuttal 114 

filing? 115 

A. No.  In ComEd’s direct filing, the Company had made an adjustment to reduce Long-116 

Term Incentive compensation to target performance levels, reducing jurisdictional 117 

operating expense by $1.510 million.  The same adjustment is shown in ComEd’s 118 

rebuttal at ComEd Ex. 29.1, Schedule C-2, page 1 of 4 (November 22nd Revised), in 119 

column G, with reference to ComEd Schedule C-2.6.2 120 

 121 

Q. What position has ComEd taken in its rebuttal filing concerning incentive 122 

compensation? 123 

A. ComEd has generally taken a position that all compensation costs, including incentive 124 

compensation expense, should be charged to ratepayers as a necessary expense.  Several 125 

ComEd witnesses in this case specifically address this issue: 126 

• ComEd rebuttal witness Donnelly (ComEd Ex. 32.0) states that incentive 127 

compensation is tied to cost saving metrics and focused initiatives to improve 128 

reliability and service that benefit customers.   129 

• ComEd rebuttal witness Apple (ComEd Ex. 27.0), President of International 130 

Brotherhood of Electrical Workers (“IBEW”), opposes the recommendations of 131 

Staff and AG/CUB to disallow portions of incentive compensation on the grounds 132 

that these are reasonable expenses that are part of the full costs of providing 133 

                                                 
2 ComEd Ex. 29.1, Schedule C-2, page 4 of 4 (November 22nd Revised), column F, with reference to 
ComEd Schedule B-2.5 reflects an adjustment to reduce jurisdictional operating expenses by $169,000 
related to removal of incentive compensation expense that was disallowed in prior cases.  I had addressed 
a similar adjustment in my direct testimony and in AG/CUB Exhibit 1.3, Schedule C-20.  
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service to customers.  Mr. Apple also suggests that any disallowance would 134 

weaken ComEd’s financial condition and its ability to provide for its dedicated 135 

work force.   136 

• ComEd rebuttal witness Guerra (ComEd Ex. 25.0, at page 5) argues that ComEd 137 

has adapted its incentive compensation plans to conform with past Commission 138 

decisions that disallowed these types of expenses on the grounds the Company 139 

failed to demonstrate its incentive plans resulted in benefits to ratepayers.   140 

• ComEd rebuttal witness Trpik (ComEd Ex. 28.0) argues that ComEd’s incentive 141 

compensation programs meet the Commission’s cost recovery standards, were 142 

updated to include only performance metrics that have been approved by the 143 

Commission, and that the Company’s base salaries and incentive compensation 144 

are set at market levels to be aligned with peer group pay levels.   145 

 146 

Annual Incentive Program Expense 147 

Q. Do you agree with the Company that the amount of incentive compensation expense 148 

related to the AIP it has requested should be fully borne by ratepayers? 149 

A. No.  In ComEd’s last rate case, the Commission required ComEd shareholders to bear 150 

some of the cost of its incentive compensation programs.  The Company’s attempt to 151 

redesign its AIP plan to circumvent the sharing of such cost between ratepayers and 152 

shareholders ordered by the Commission in its prior decisions does not provide 153 

regulatory certainty as the Company claims.  Rather it would produce a shift in cost 154 

responsibility.  Moreover, as described in my direct testimony, the Company’s own AIP 155 

Plan documents (at page CRC 0025652) describe how the Company is experiencing 156 
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earnings pressure as a result of near-term economic challenges driven by reduced power 157 

prices and decreased demand for electricity; consequently, the funding available for 158 

payout based on the 2010 operating budget and business plan is approximately half the 159 

size it was in 2009.  160 

As described in my direct testimony, ComEd’s AIP plan employs a Net Income 161 

Limiter to limit the payout on the AIP based on ComEd’s operating net income 162 

performance to ensure that any payout above plan is aligned with the Company’s 163 

financial performance.  Illustrative examples of how the Net Income Limiter affects the 164 

payout percentage are shown in my direct testimony and in IIEC 2.02, Attachment 1, at 165 

page CRC 0025654).  Thus, notwithstanding the other changes made to the ComEd plan, 166 

the AIP incentive compensation retains a tie to the overall financial performance of the 167 

Company per the application of the Net Income Limiter.   168 

 169 

Q. How have the changes Exelon announced on December 2, 2009 affected the amount 170 

of ComEd’s expense for AIP? 171 

A. ComEd’s response to AG 6.20, Attachment 2, shows that the AIP payouts will be limited 172 

to 50 percent (as opposed to 100 percent): 173 

2010 AIP payouts (payable in February 2011) will pay as follows: 174 

• If Exelon achieves its earnings per share (EPS) and key performance 175 
indicator (KPI) goals, the AIP plan will pay out at 50% of target, 176 
compared to 100% today. 177 

• If we achieve between threshold and meeting our goals, the payout will be 178 
between 25% and 49% of target.  Achievement above plan will offer a 179 
payout above 50%, up to a maximum of 200%.  180 

The ComEd AIP, while not tied to EPS, will operate in a similar fashion and pay 181 
out at 50% of target upon achievement of its business plan. 182 
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 183 

Q. Is the AIP subject to other provisions that make payout amounts uncertain? 184 

A. Yes.  The AIP provides that the program may be amended at any time by action of the 185 

ComEd Chief Executive Officer and may be terminated at any time by action of the 186 

ComEd Board of Directors.  The AIP payout is also subject to reduction if a “Significant 187 

Event” occurs.  Thus payouts in future years are uncertain.   188 

 189 

Q. What adjustments should be made to the test year expense claimed by ComEd for 190 

AIP? 191 

A. As shown on AG/CUB Exhibit 7.1, Schedule C-10, the amount reflected by ComEd 192 

related to 2010 payouts based on the 2009 AIP should be reduced by 50 percent.  This 193 

adjustment should because of (1) the changes Exelon has announced regarding reductions 194 

to the 2010 AIP payouts to 50 percent (compared to 100 percent for 2009); (2) the 195 

Company’s acknowledgement that the funding available for payout based on the 2010 196 

operating budget and business plan is approximately half the size it was in 2009; and (3) 197 

the general appropriateness of requiring shareholders to bear some or all of the incentive 198 

plan costs, especially incentive plan costs related to earnings per share triggers, as applies 199 

to the Exelon plan.  As shown on AG/CUB Exhibit 7.1, Schedule C-10, incentive plan 200 

expense related to AIP is reduced by 50 percent, for a reduction to operating expenses of 201 

$12.060 million. 202 

 203 
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Long-Term Incentive Program 204 

Q. Are you making any changes to your recommendation concerning the expense 205 

related to the Long-Term Incentive Program? 206 

A. No.  As described in Exelon’s 2009 Form 10-K, at page 359, the long-term incentive 207 

compensation programs, including those of ComEd, are primarily equity based and 208 

designed to provide incentives and rewards closely related to the interests of Exelon's 209 

shareholders, generally as measured by the performance of Exelon's total shareholder 210 

return and stock price appreciation.  For the reasons described in my direct testimony, the 211 

expense for this plan should be the responsibility of shareholders.   212 

 213 

Q. Has the Long-Term Incentive Plan been affected by changes that indicate significant 214 

reductions to the expense? 215 

A. Yes.  ComEd’s response to AG 6.20, Attachment 2, indicates that:  “Executives will see 216 

an approximate 33% reduction in the 2010 award value of Long-Term Incentive (LTI) 217 

awards under the Exelon and ComEd programs.”  It does not appear that ComEd has 218 

reflected this 33% reduction in the LTIP expense amount. 219 

 220 

Q. What adjustment do you recommend for expense related to the Long-Term 221 

Incentive Plan? 222 

A. I recommend that this expense be borne by shareholders.  This program is restricted to 223 

executives, is driven in part by financial and legislative objectives, there is a subjective 224 

element to payouts under the program, and is closely related to the interests of Exelon’s 225 

shareholders, as measured by Exelon total shareholder return and Exelon stock price 226 
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appreciation.  As shown on AG/CUB Exhibit 7.1, Schedule C-10, incentive plan expense 227 

related to LTIP is allocated to shareholders for a reduction to operating expenses of 228 

$2.158 million. 229 

 230 

Restricted Stock Program 231 

Q. Are you making any changes to your recommendation concerning the expense 232 

related to the Restricted Stock Program? 233 

A. No.  Awards under the program are generally paid in shares of Exelon stock and earn 234 

dividend equivalents, as described in ComEd’s response to IIEC 2.08, Attachment 2.  The 235 

cost of the Restricted Stock incentive compensation program is incurred to improve 236 

ComEd and Exelon financial performance for the benefit of shareholders, not to improve 237 

customer service or meet other regulated utility service requirements.  In fact, the 238 

objectives of maximizing shareholder value on the one hand and minimizing costs to 239 

ratepayers on the other hand are generally opposed to each other.  The Restricted Stock 240 

incentive expense requested by ComEd should be removed from test year operating 241 

expenses.   242 

 243 

Q. Do changes made by Exelon for 2010 indicate significant reductions to the expense? 244 

A. Yes.  With respect to the Key Manager Restricted Stock program, ComEd’s response to 245 

AG 6.20, Attachment 2, indicates that:  “Key managers will see an approximate 33% 246 

reduction in the 2010 grant value of restricted stock.”  It does not appear that ComEd has 247 

reflected this 33% reduction in the grant value of restricted stock as a reduction to its 248 

requested expense amount. 249 
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 250 

Q. What adjustment do you recommend for expense related to the Restricted Stock 251 

program? 252 

A. I recommend that this expense be borne by shareholders.  As shown on AG/CUB Exhibit 253 

7.1, Schedule C-10, incentive plan expense related to the Restricted Stock Program is 254 

allocated to shareholders for a reduction to operating expenses of $2.123 million. 255 

 256 

Q. What total adjustments are you recommending to ComEd’s requested incentive 257 

compensation expense? 258 

A. As shown on AG/CUB Exhibit 7.1, Schedule C-10, I recommend that ComEd’s AIP 259 

expense be reduced by 50 percent to reflect (1) the changes Exelon has announced 260 

regarding reductions to the 2010 AIP payouts of 50 percent (compared to 100 percent for 261 

2009); (2) the Company’s acknowledgement that the funding available for payout based 262 

on the 2010 operating budget and business plan is approximately half the size it was in 263 

2009; and (3) the general appropriateness of requiring shareholders to bear some or all of 264 

the AIP-based incentive compensation.  I also recommend that 100 percent of the LTIP 265 

and Restricted Stock expense be assigned to shareholders (disallowed).  This results in a 266 

reduction to jurisdictional expense of $15.922 million. 267 

 268 

C-11, Pension Expense 269 

Q. Are you making any revisions to your pension expense recommendation as a result 270 

of ComEd’s rebuttal testimony? 271 
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A. No.  For the reasons described in my direct testimony, I continue to recommend that the 272 

ratemaking allowance for ComEd’s defined benefit pension expense be set at a 273 

normalized amount based on actual historical experience to remove the impacts of the 274 

worldwide financial crisis that occurred in late 2008.  I also recommend that:  275 

• The Company’s requested increase in pensions based on 2010 information should 276 

be rejected; 277 

• The expense for Supplemental Executive Retirement Plan (“SERP”) expense be 278 

disallowed;  279 

• The cost allocated to ComEd for settlement of SERP for retired executives be 280 

disallowed; and 281 

• The cost of the defined benefit pension plan allowed for ratemaking purposes be 282 

normalized using a historical average to protect ratepayers from the huge 283 

increases that have resulted largely from poor investment performance of the 284 

defined benefit pension plan trust assets in late 2008 and early 2009 due to the 285 

worldwide financial crisis. 286 

 287 

Q. How does the Company’s requested amount for pension expense compare with 288 

historical information? 289 

A. It is abnormally high in comparison with historical pension expense.  The Company’s 290 

requested jurisdictional pension expense reflects an additional post-test year increase.  291 

ComEd’s request exceeds the 2009 test year recorded amount of $51.427 million by 292 
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$14.209 million, or 27.6 percent.  The 2009 recorded amount itself is also extremely high 293 

in comparison with actual recorded amounts from recent years. 294 

 295 

Q. How does ComEd’s recorded 2009 pension expense compare with recent 296 

experience? 297 

A.  ComEd’s recorded total and jurisdictional pension expense for the 2009 test year 298 

significantly exceeds the amount in each prior year, as summarized in the following table: 299 

 300 

 301 

Q. What do you conclude from these comparisons? 302 

A.  Both the 2009 amount of pension expense recorded by ComEd and the substantially 303 

increased post-test year amount requested by ComEd are extremely high in comparison 304 

with all of the historical pension expense information from recent years.   305 

 306 

Q. Has Exelon, ComEd’s parent company, put stockholders on notice that increases in 307 

pension cost as a result of reduced plan assets might not be recoverable from 308 

Pension Expense for Financial Reporting Purposes
2009 Exceeds Amount By 2009 Exceeds Amount By

Year ComEd Total (a) Dollars Percent ComEd Juris (a) Dollars Percent
2004 39,347,000$       20,481,000$   52% 34,861,442$    18,146,166$    52%
2005 16,650,000$       43,178,000$   259% 14,751,900$    38,255,708$    259%
2006 18,614,000$       41,214,000$   221% 16,492,004$    36,515,604$    221%
2007 28,144,000$       31,684,000$   113% 24,935,584$    28,072,024$    113%
2008 25,245,000$       34,583,000$   137% 22,367,070$    30,640,538$    137%
2009 59,828,000$       53,007,608$    

Averages
2004-2008 25,600,000$       34,228,000$   134% 22,681,600$    30,326,008$    134%
2005-2008 22,163,250$       37,664,750$   170% 19,636,640$    33,370,969$    170%
2006-2008 24,001,000$       35,827,000$   149% 21,264,886$    31,742,722$    149%
(a) Source: BAP 2.02 Attachment 1
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ComEd ratepayers and could negatively affect the results of operations and 309 

financial position of ComEd? 310 

A. Yes. Exelon has made generalized public disclosures alerting shareholders to this 311 

situation, as part of its disclosures of market and financial risks. 312 

 313 

Q. How has ComEd’s parent company, Exelon, disclosed to investors the risks 314 

associated with its benefit plans, including defined benefit pensions? 315 

A. Page 31 of Exelon’s Security and Exchange Commission (“SEC”) Form 10k for the 316 

period ended December 31, 2009 states as follows: 317 

Market and Financial Risks Continued 318 

Market performance and other economic factors may decrease the value of 319 
decommissioning trust funds and benefit plan assets or increase the related 320 
obligations, which then could require significant additional funding. (Exelon, 321 
Generation, ComEd and PECO) 322 

Disruptions in the capital markets and their actual or perceived effects on 323 
particular businesses and the greater economy may adversely affect the value of 324 
the investments held within Exelon's employee benefit plan trusts and 325 
Generation's NDTs. The Registrants have significant obligations in these areas 326 
and Exelon and Generation hold substantial assets in these trusts. The asset 327 
values are subject to market fluctuations and will yield uncertain returns, which 328 
may fall below the Registrants' projected return rates. A decline in the market 329 
value of the NDT fund investments may increase the funding requirements to 330 
decommission Generation's nuclear plants. A decline in the market value of the 331 
pension and other postretirement benefit plan assets will increase the funding 332 
requirements associated with Exelon's pension and other postretirement benefit 333 
plans. Additionally, Exelon's pension and other postretirement benefit plan 334 
liabilities are sensitive to changes in interest rates. As interest rates decrease, the 335 
liabilities increase, potentially increasing benefit costs and funding requirements. 336 
Changes in demographics, including increased numbers of retirements or 337 
changes in life expectancy assumptions, may also increase the funding 338 
requirements of the obligations related to the pension and other postretirement 339 
benefit plans. Also, if future increases in pension and other postretirement costs 340 
as a result of reduced plan assets or other factors are not recoverable from 341 
ComEd and PECO customers, the results of operations and financial positions 342 
of ComEd and PECO could be negatively affected. Ultimately, if the Registrants 343 
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are unable to successfully manage the decommissioning trust funds and benefit 344 
plan assets and obligations, their results of operations and financial positions 345 
could be negatively affected. 346 

(Emphasis supplied.) 347 
 348 

 Similarly, the Exelon SEC Form 10k, for 2008 at page 40 stated as follows: 349 

 Market performance and other changes may decrease the value of 350 
decommissioning trust funds and benefit plan assets, which then could require 351 
significant additional funding. 352 

The performance of the capital markets affects the values of the assets that are 353 
held in trust to satisfy future obligations to decommission Generation's nuclear 354 
plants and under Exelon's pension and postretirement benefit plans. The 355 
Registrants have significant obligations in these areas and Exelon and 356 
Generation hold significant assets in these trusts. These assets are subject to 357 
market fluctuations and will yield uncertain returns, which may fall below the 358 
Registrants' projected return rates. A decline in the market value of the pension 359 
and postretirement benefit plan assets, as was experienced in 2008, will increase 360 
the funding requirements under Exelon's pension and postretirement benefit 361 
plans if the actual asset returns do not recover these declines in value in the 362 
foreseeable future. Additionally, Exelon's pension and postretirement benefit plan 363 
liabilities are sensitive to changes in interest rates. As interest rates decrease, the 364 
liabilities increase, potentially increasing benefit expense and funding 365 
requirements. Further, changes in demographics, including increased numbers of 366 
retirements or changes in life expectancy assumptions, may also increase the 367 
funding requirements of the obligations related to the pension and other 368 
postretirement benefit plans. Also, if future increases in pension and other 369 
postretirement costs as a result of reduced plan assets are not recoverable from 370 
PECO and ComEd customers, the results of operations and financial position of 371 
the Exelon could be negatively affected. In addition, a decline in the market 372 
value of the nuclear decommissioning trust fund investments, as was experienced 373 
in 2008, may increase the funding requirements of the obligations to 374 
decommission Generation's nuclear plants. Ultimately, if the Registrants are 375 
unable to successfully manage the decommissioning trust funds and benefit plan 376 
assets, their results of operations and financial positions could be negatively 377 
affected.  378 
 379 

Q. Is it reasonable to pass on all increased costs to ratepayers regardless of the size of 380 

the increases or the cause of such increases? 381 
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A. I don’t believe so.  The Company’s total net period pension cost (“NPPC”) for 2009 382 

before allocation to expenses significantly exceeds the amount in each prior year, as 383 

summarized in the following table: 384 

 385 

  386 

Q. Why should ComEd’s requested amount of pension expense be reduced? 387 

A.  The pension expense in ComEd’s proposed revenue requirement is abnormally high and 388 

is not reflective of the pension expense that has typically been recorded in recent years.  389 

ComEd’s proposed post test year increase to pension expense should be rejected.  390 

Additionally, because ComEd’s 2009 test year recorded amount for pension expense is 391 

abnormally high in comparison with recent years, it should be adjusted to a normalized 392 

level based on recent historical averages that reflect normal operations.   393 

 394 

Q. Has Staff made an adjustment to address pension expense? 395 

A. Yes.  On pages 18-19 of her direct testimony, Staff witness Pearce recommends that the 396 

post-test year increase in pension expense be disallowed because the 2010 actuarial 397 

valuation is not completed and therefore, the amount of increase is not known and 398 

measurable.   399 

Pension Net Periodic Benefit Cost
2009 Exceeds Amount By 2009 Exceeds Amount By

Year Exelon (a) Dollars Percent ComEd (a) Dollars Percent
2004 168,127,174$     100,715,170$ 60% 65,577,609$    37,594,475$    57%
2005 56,266,808$       212,575,536$ 378% 22,438,997$    80,733,087$    360%
2006 75,896,572$       192,945,772$ 254% 27,043,365$    76,128,719$    282%
2007 119,600,157$     149,242,187$ 125% 41,387,814$    61,784,270$    149%
2008 112,988,327$     155,854,017$ 138% 37,646,490$    65,525,594$    174%
2009 268,842,344$     103,172,084$  

Averages
2004-2008 106,575,808$     162,266,536$ 152% 38,818,855$    64,353,229$    166%
2005-2008 91,187,966$       177,654,378$ 195% 32,129,167$    71,042,918$    221%
2006-2008 102,828,352$     166,013,992$ 161% 35,359,223$    67,812,861$    192%
(a) Source: BAP 2.02 Attachment 1
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 400 

Q. Please briefly discuss why expense for SERP should be removed. 401 

A. As explained in my direct testimony, the Exelon SERP provides supplemental retirement 402 

benefits for a select group of management and highly compensated individuals above the 403 

limits of the qualified retirement plans.  It is unreasonable to charge ratepayers for this 404 

extra benefit cost that is available only to a select group of management and highly 405 

compensated individuals in general and particularly during a period of deep economic 406 

recession and high unemployment. 407 

 408 

C-12, Rate Case Expense 409 

Q. Has ComEd accepted some of the adjustments for rate case expense contained in 410 

your direct testimony, AG/CUB Exhibit 3.0? 411 

A.  Yes.  By accepting the amortization recommendations of Staff witness Hathhorn, as 412 

described at ComEd Exhibit 30.0 and shown in ComEd Exhibit 30.1, Schedule C-26 413 

Revised, the Company’s rebuttal filing has reflected adjustments similar to those 414 

recommended in my direct testimony and shown in AG/CUB Exhibit 3.1 on the 415 

following schedules: 416 

• C-12.1, Prior Rate Case Expense Amortization Expiring December 31, 2009 417 

• C-12.2, Original Cost Audit Cost Amortization 418 

• C-12.3, Docket 05-0597 Rehearing Cost Amortization 419 

• C-12.4, Docket 07-0566 Rate Case Cost Amortization 420 
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  Consequently, no material differences remain between ComEd and the AG/CUB 421 

concerning those issues.  As I discuss below, however, there is a significant disagreement 422 

concerning the amount of expense that ComEd has requested for the current rate case. 423 

 424 

Rate Case Expense – Current Rate Case 425 

Q. What amount has the Company requested for rate case expense for the current rate 426 

case? 427 

A. The Company’s rebuttal filing reflects its estimated base rate case cost for the current 428 

case estimated at approximately $8.5 million.  ComEd proposes to amortize this over a 429 

three-year period and is requesting a total annual amortization expense for the current 430 

rate case of $2.833 million.3 431 

 432 

Q. Is the Commission required address the justness and reasonableness of a utility’s 433 

claimed rate case expense in its final order? 434 

A. Yes. Section 9-229 of the Public Utilities Act requires the Commission to expressly 435 

address in its final order the justness and reasonableness of a utility’s claimed rate case 436 

expense, specifically to address the justness and reasonableness of any amount expended 437 

by a public utility to compensate attorneys or technical experts to prepare and litigate a 438 

general rate case filing. 439 

 440 

Q. How did ComEd address its rate case expense in its rebuttal testimony as requested 441 

by Staff witness Hathhorn on page 14 of Staff Exhibit 2.0? 442 

                                                 
3 See, e.g., ComEd Exhibit 29.1, Schedule C-2, page 2 of 4, column G. 
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A. ComEd witness Fruehe addresses the rate case adjustments recommended by Ms. 443 

Hathhorn, but does not address the overall level of rate case expense or the components 444 

of ComEd’s requested $8.5 million amount that were not adjusted by Staff.  See ComEd 445 

Ex. 30.0 at 13-17. 446 

 447 

Q. Has ComEd demonstrated that it has spent $8.5 million or justified the 448 

reasonableness of that amount? 449 

A. No. ComEd’s most recent (fourth supplemental) response to Staff data request DLH-1.04 450 

dated December 7, 2010 shows invoices paid or incurred through October 31, 2010 of 451 

approximately $4.274 million, amounting to about one-half the claimed expense.   452 

 453 

Q. Is ComEd’s request for $8.5 million of rate case cost in the current ComEd rate case 454 

reasonable? 455 

A. I don’t believe so. ComEd has not demonstrated that its actual expenditures or its 456 

requested $8.5 million are reasonable.  The Company’s failure to disclose hours charged 457 

and hourly rates for a number of its consultants, or to provide invoices containing 458 

descriptions of the services that ComEd requests to recover from ratepayers in rate case 459 

expense, is a failure by ComEd to meet its burden of proving the reasonableness of rate 460 

case cost under Section 9-229 of the Public Utilities Act.  The Company has not justified 461 

why it should require $8.5 million to prepare and present a rate case.  Given the poor 462 

economy and the high unemployment rate, one might expect that the Company would 463 

show a higher degree of sensitivity to holding down rate case costs.   464 

 465 
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Q. Staff witness Dianna Hathhorn recommended that the Commission remove the costs 466 

associated with ComEd witnesses Andrade and Hewings because their testimony 467 

was stricken as unrelated to rate making.  Do you agree with Ms. Hathhorn? 468 

A. Yes.  I agree that ratepayers should not be obligated to pay for witnesses that present 469 

information that is irrelevant to the ratemaking process.  If neither piece of testimony is 470 

related to whether “Commonwealth Edison should receive a rate increase or rate-related 471 

issues” it is not proper for the Company to recover from its customers the costs of 472 

preparing that testimony.  Although Ms. Hathhorn removed Professor Hewings’s $15,000 473 

charge,4 ComEd appears to have included significantly more than the cost of Mr. 474 

Hewings’ testimony in its current proposed rate case expense.  As shown in ComEd’s 475 

response to Staff DR DHL 1.04 Supp 4_Attach 1 (confidential)5, ComEd included 476 

$225,000 in its rate case expense for Consultants for “Economic Dev/Jobs Creation and 477 

Retention.”  (Line 12).  That response also shows that ComEd has been charged $101,030 478 

as of October 31, 2010 by Chicago Partners for “Economic Dev/Jobs Creation and 479 

Retention.”  None of this cost should be included in the rate case expense. 480 

 481 

Q. What background information on the Chicago Partners was provided to you by the 482 

AG/CUB attorneys? 483 

A. Chicago Partners appears to be the firm of a former ICC commissioner, Lynn Shoshido-484 

Topel.  ComEd’s documentation shows that her hourly billing rate to ComEd is $580 per 485 

                                                 
4  Staff Exhibit 2.0, Sch. 2.04, p. 2 at line 5 (Confidential). 
5 The confidential designation can be disregarded pursuant to the ALJ ruling on December 10, 2010 that 
found that the Motion filed by ComEd to Preserve the Confidential Designation of Certain Documents is 
denied.  ComEd did not establish that this information is confidential.”   
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hour.  One of the Chicago Partners consultants, Richard Topel, may be her husband.  He 486 

is one of the Chicago Partners consultants who is billing ComEd at a rate of $980 per 487 

hour. 488 

 489 

Q. Are there other concerns regarding Chicago Partners expenses which could serve as 490 

a basis for the Commission to exclude those expenses from recovery? 491 

A. Yes.  I reviewed all of the invoices produced to date from the Company which were 492 

provided in response to ICC Staff data request DLH 1.04.  Regarding the work performed 493 

by Chicago Partners, the hourly charges range from $225 to $980, with more than 100 494 

hours charged at $580.00 in the May 7, 2010 bill alone.6   The descriptions of the services 495 

provided by this group at rates up to $980 per hour are non-descript, stating nothing more 496 

than “services rendered in the month of April.”   Besides the obvious fact that the 497 

Chicago Partners did not provide testimony or rate analysis, I question whether it is fair 498 

to ask ComEd ratepayers to compensate consultants at hourly charges at this level.  499 

ComEd serves all consumers in its service territory, including people who work for the 500 

Illinois minimum wage of $8.25 per hour7, people who are living with a 9.6% 501 

unemployment rate8; and people on fixed income.  The Commission should not require 502 

ratepayers purchasing a monopoly service as basic as electricity to pay consultants for 503 

services unrelated to ratemaking or that are unidentified, and especially not at rates, 504 

                                                 
6 See ComEd’s response to ICC Staff data request DLH 1.04 Supp 1, Att 3, page 13 (Confidential).  As 
noted elsewhere, the ALJ has removed ComEd’s requested confidentiality of that information. 
7 See, e.g., http://www.dol.gov/whd/minwage/america.htm#Illinois 
8 See, e.g., http://lmi.ides.state.il.us/laus/lausmenu.htm  for various unemployment figures from the State 
of Illinois. 
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which in a number of instances exceed $500 an hour, and which have not been justified 505 

by ComEd.    506 

 507 

Q.   Does the total ComEd $225,000 budget for “Economic Dev/Jobs Creation and 508 

Retention” affect the Staff adjustment? 509 

A. Yes.  The Staff adjustment should be increased to remove this charge as well.  In 510 

addition, rather than allocate attorneys fees based on the portion of rate case expense 511 

represented by payments to Mr. Andrade and Professor Hewings, the Commission should 512 

base the adjustment on the portion of rate case expense represented by the $225,000 513 

ComEd included in its request for “Economic Dev/Jobs Creation and Retention.”  The 514 

Staff adjustment to remove the cost of these ComEd witnesses and consultants related to 515 

economic development and jobs should be increased to $225,000. 516 

 517 

Q. ComEd witness Martin Fruehe argues that “it is inappropriate” to eliminate all of 518 

Dr. Hewings’ expense and $13,000 of Dr. Andrade’s.  Do you agree? 519 

A. No.  I believe that it is inappropriate to eliminate anything less than these expenses for 520 

these witnesses.  In addition, the Commission should eliminate the amount claimed for 521 

Chicago Partners for “Economic Dev/Jobs Creation and Retention” services that did not 522 

result in testimony or evidence before the Commission.    523 

 524 

Q.   ComEd witness Fruehe also argues that the Commission should not remove the 525 

consultant fees associated with Moul and Associates.  Do you have any comment on 526 

Mr. Fruehe’s position? 527 
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A. Yes.  Mr. Fruehe argues that ComEd is entitled to seek “an additional opinion” on the 528 

cost of equity, and to solicit a range of opinions from consulting experts.  ComEd Exhibit 529 

30.0 at 16.  ComEd has offered the testimony of four cost of capital experts in this 530 

docket:  Susan Abbott/Steven Fetter, ComEd Exhibits 5.0, 45.0; Samuel Hadaway, 531 

ComEd Exhibits 11.0, 37.0; Carl Seligson, ComEd Exhibits 12.0, 38.0; and Susan 532 

Tierney, ComEd Exhibits 13.0, 39.0.    In addition, other ComEd witnesses comment on 533 

the cost of equity, including Michael Guerra, ComEd Ex. 1.0 at 18, 25.0 at 15-16; Joseph 534 

Trpik, Jr. , ComEd Ex. 4.0 at 21; Martin Fruehe, ComEd Ex. 30 at 25-28.  ComEd has 535 

asked ratepayers to cover $360,000 for cost of capital witnesses,9 not including the 536 

additional cost for ComEd employees to comment on the cost of capital. 537 

 538 

Q. Has ComEd also requested rate case expense for ROE consultants who did not file 539 

testimony? 540 

A. Yes.   ComEd’s requested rate case expense includes cost for Moul and Associates, but 541 

Dr. Moul has not filed testimony. 542 

 543 

Q. Does anyone else address the costs associated with Moul and Associates? 544 

A. Yes.  Staff witness Hathhorn recommends the Commission exclude these costs from the 545 

Company’s revenue requirement, and I agree with her.  ComEd should not be able to 546 

                                                 
9  Cost of capital witness and ROE witness   $200,000 

Energy Efficiency Recovery of Lost Sales (Susan Tierney) $100,000 [Note a] 
Financial Witness      $  60,000 

ComEd Response to DLH 1.04, Supp 4, Att. 1 (Confidential designation removed per ALJ Ruling, 
December 10, 2010.)  Note a: Ms. Tierney recommends a 40 basis point increase to the ROE, so 
ultimately she treats lost sales as a ROE issue. 
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recover the cost for Dr. Moul.  Further, the rate case expense should be reduced to bring 547 

the portion of the expense attributable to addressing the cost of equity to a more 548 

reasonable level.  In many rate cases across the country, the standard practice is to have 549 

one cost of equity witness, and in some cases, there will be a second witness on capital 550 

structure.   551 

 552 

Q. Can you provide illustrative examples of this practice? 553 

A. Yes.  In Illinois, the utilities requesting a rate increase in each of the following dockets 554 

offered one ROE witness and, where indicated, a witness on capital structure:  Illinois 555 

American Water Company, ICC Docket 09-0319, Order at 85 (Rungren for capital 556 

structure); 89 (Ahern);  Ameren Utilities, ICC Docket 09-0306-0311, Order at 159 557 

(McShane);  Nicor Gas, ICC Docket  08-0363, Order at 44 (Ruschau for capital 558 

structure); 52 (Makholm);  Commonwealth Edison, ICC Docket 07-0566, Order at 78 559 

(Hadaway); Peoples Gas, Light and Coke,  ICC Docket 07-0241, Order at 74 (Moul).  In 560 

Peoples Gas, Light, and Coke 2009 rate case, there Mr. Fetter testified in support of the 561 

Company’s one cost of equity witness.  ICC Docket 09-0167, Order at 90 (Johnson for 562 

capital structure); 96-97 (Moul, with Fetter on rebuttal only).  563 

 564 

Q. Please summarize your recommendation concerning the rate case expense allowance 565 

for Company cost of capital witnesses. 566 

A. Expecting ratepayers to pay for four cost of capital witnesses, as ComEd has proposed, is 567 

unreasonable.  I recommend reducing the cost of equity charge to $100,000 for one ROE 568 

witness.  This would be consistent with the industry practice cited above.  569 
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 570 

Q. Are you saying that ComEd cannot present witnesses of its choice? 571 

A. Not at all.  This is only addressing the reasonable cost of presenting a rate case that is to 572 

be borne by ratepayers.  Cost for one cost of equity witness, and in some cases, a second 573 

witness on capital structure, is consistent with industry practice.  If ComEd wants to “pile 574 

on” additional ROE witnesses at its own discretion, it has the right to do so, but it has not 575 

justified the cost of four ROE witnesses, so that excessive cost should be borne by 576 

shareholders, and not by ratepayers. 577 

 578 

Q. Are there other rate case expenses that ComEd failed to address in its testimony? 579 

A. Yes.  ComEd includes $150,000 for Sullivan and Associates for “rate case support.”  To 580 

date, Sullivan and Associates has been paid $140,850.  However, the invoices for 581 

Sullivan and Associates contain no description of who they are or what they are doing for 582 

the rate case.  The engagement contract for Sullivan and Associates services, produced by 583 

the Company in response to AG data request 3.34, Attach 2 Confidential,10 consists of a 584 

2005 contract, with a cover letter that simply says:  “Extend contract work on rate case” 585 

dated 12/21/2009 (CRC 0024169).  The scope of work description is limited to 2005-586 

2006 activities.  (CRC 0024176).  There is no ComEd testimony by Michael Sullivan and 587 

there is no indication of what he has done in connection with this rate case. The 588 

Commission should not require ratepayers to pay $150,000 to an unknown consultant for 589 

unknown services. 590 

                                                 
10 As noted elsewhere, in a ruling on December 10, 2010, the ALJ has rejected ComEd’s request for 
confidentiality of this information. 
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 591 

Q. ComEd witness Fruehe also took issue with Ms. Hathhorn’s adjustment to remove 592 

the cost of alternative regulation from the rate case expense.  What is your reaction 593 

to this adjustment? 594 

A. I agree with Ms. Hathhorn that the rate case expense should not include the cost of non-595 

rate case proceedings, like the alternative regulation petition.  ComEd identified several 596 

of its consultants and witnesses as associated with its alternative regulation petition, 597 

including Energy Resource Economics, Lakeview Energy & Regulatory Consulting, and 598 

Pacific Economics Research Group.11  Together, ComEd added $250,000 to its rate case 599 

expense for these services.  The unredacted invoices from these consultants confirm that 600 

they provided services related to the Company’s alternative regulation proposal, 12  which 601 

is an entirely separate docket before this Commission, and one the Company claimed has 602 

no issues or facts in common with this rate case. 13 603 

 604 

Q.   Do you recommend the Commission accept Mr. Fruehe’s offer to remove 11% of 605 

ComEd’s legal expenses related to the work on alternative regulation? 606 

A. No, I do not think that is an adequate adjustment.  Mr. Fruehe’s assertion that the 607 

alternative regulation proceeding represents about 11% of ComEd’s legal expenses 608 

                                                 
11 DLH 1.04, Supp 4, Attach 1 Confidential (Confidential designation removed per ALJ Ruling, 
December 10, 2010.) 
12 ComEd produced unnumbered, unredacted documents for the months of April – June, 2010 from its 
“data room” in response to the request of the People of the State of Illinois for billing which included the 
statements from Energy Resource Economics, LLC, Louis Harris, SIFO Consulting, Sullivan and 
Associates,  and Chicago Partners. 
13 ComEd Response to Joint Motion to Consolidate, filed October 19, 2010. 
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cannot be audited in light of the lack of detail in ComEd’s legal receipts.14 To date, 609 

ComEd has not produced unredacted legal billing statements.  In light of the lack of detail 610 

in ComEd’s legal invoices, it is reasonable for the Commission to adopt Ms. Hathhorn’s 611 

adjustment to remove 50% of ComEd’s requested attorneys’ fees related to Alt Reg and 612 

to the rate case.15   613 

 614 

Q.  Do you have any other concerns about the rate case expense in light of the 615 

justification contained in ComEd’s rebuttal case in response to Ms. Hathhorn and 616 

the most recent statement of invoices paid through October 31, 2010? 617 

A. Yes.  ComEd rebuttal witness Fruehe did not provide an explanation for any of the rate 618 

case charges other than the ones Ms. Hathhorn adjusted. The most current response 619 

concerning ComEd’s actual rate case expenses is ComEd’s response to Staff DLH 1.04 620 

Supp 4_Attach 1 and 2.  Several of the estimates ComEd included in its rate case expense 621 

appear to be over-stated.  The following table shows the discrepancies between the 622 

estimated cost and the cost of services as of October 31, 2010 for the rate case functions 623 

listed below: 624 

                                                 
14 ComEd Exhibit 30.0 at 14; see, e.g., ComEd Response to DLH 1.04 SUPP 4_Attach 5.   
15  Staff Exhibit 2.0, Sch. 2.04, page 2. Line 3. 
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625 
  626 

 627 

Q. What do you conclude from the above analysis? 628 

A. It is apparent that ComEd has overstated its consultant and expert witness costs. ComEd 629 

has presented the above estimates and costs for its Direct case, and they do not include 630 

any work beyond Direct.  In total, ComEd significantly over-estimated its consultant and 631 

expert witness budget, spending slightly less than 65% of the amount is seeks to include 632 

in rates, notwithstanding paying significantly over budget for the cash working capital 633 

testimony and study from Navigant that AG/CUB witness Michael Brosch found 634 

inadequate and unreliable.  I recommend that the rate case expense be no greater than the 635 

amount ComEd is actually spending to present this case.  ComEd’s estimate for the direct 636 

case, after removing the adjustments I recommend above, should be reduced to 65% of 637 

the amount requested, or to $1,005,659 for its Direct, less the approximately $100,000 638 

cost overrun for ComEd’s Cash Working Capital consultants16, for an allowance for these 639 

                                                 
16 AG/CUB witness Brosch has reviewed the ComEd Cash Working Capital study witness’s proposal and 
found it to be severely flawed and unreliable.  ComEd ratepayers should not be required to bear ComEd 
consultant cost overruns, especially under such circumstances as exist in the current rate case. 

Description of Service ComEd's 
Estimate

Invoices Paid through 
October 31, 2010

Percentage of 
Estimate Spent by 

Oct. 31, 2010
(a) (b) (c) (c)/(b)

Administrative and Support Functions $270,000 $150,560
Discovery Contractor $50,000 $18,637
Capital Project Review $425,000 $343,521
Prepare Data Room $250,000 $122,200
Distribution Plant Field Study $250,000 $93,512
Graphic Design $100,000 $41,346
Embedded Cost of Service Study $175,000 $93,895
Cash Working Capital Study [1] $41,000 $141,988
Total $1,561,000 $1,005,659 $555,341 64.42%

[1] ComEd should be required to explain and justify this large over-budget amount for its Cash Working Capital consultant.
AG/CUB witness Brosch has reviewed the ComEd Cash Working Capital study witness’s proposal and found it to be
severely flawed and unreliable.

Difference 
between (b) and 

(c)
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costs of $906,000 ($1,005,659 less $100,000 cost overrun for ComEd’s Cash Working 640 

Capital consultant = $905,654, rounded to nearest $1,000). 641 

 642 

Q. How should the amount ComEd requests for its “Post Direct Testimony Witnesses” 643 

be treated? 644 

A. ComEd has simply requested $890,000 for “Post Direct Testimony Witnesses”.  645 

ComEd’s Schedule C-10 shows the following estimates for its post direct case:  $712,000 646 

for 2010 and $178,000 for 2011.  This compares to $840,000 for “Expert Witnesses 647 

Direct.”  Due to the lack of itemization, it is impossible to remove specific ComEd “post 648 

direct” witness costs for non-rate case items such as Alt Reg, or to identify exact amounts 649 

to remove for ComEd’s multiple Cost of Capital witnesses.  As a proxy, I recommend 650 

that the Commission apply the same ratio of total Expert Witness Direct costs requested 651 

to the amount after adjustment, and apply that to ComEd’s Post-Direct Testimony 652 

Witnesses budget.  I recommend that the $890,000 shown on line 29 on ComEd 653 

Response to DLH 1.04 Supp 4, Attach 1, be reduced to reflect the same ratio of 654 

acceptable witness costs to total ComEd projected Expert Witness Direct costs 655 

(335k/840k, or 40%).   The Commission should then apply the same 64% ratio for over-656 

estimation identified above for ComEd’s Direct testimony costs.  The amount included in 657 

rate cases expense for Post-Direct testimony should be reduced to $229,000, for a net 658 

reduction of $661,000, as summarized below: 659 
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 660 

 661 

Q. Can you please summarize your rate case expense adjustments? 662 

A.  I recommend the following adjustments to the rate case expense requested by the 663 

Company: 664 

 665 
 666 

Q. How does this recommended allowance compare with rate case cost from other 667 

recent Illinois rate cases? 668 

A.  The last Ameren rate case, 09-0306-0311 had total rate case expenses of $4,662,000, and 669 

involved six separate companies.  The Illinois American Water rate case, docket 09-0319, 670 

AG/CUB Adjustment to ComEd's Request for Post Direct Expert Witness Costs

Line Description Amount Amount Reference
1 ComEd Post Direct 890,000$              ComEd Response to DLH 1.04 Supp 4, Attach 1, Line 29
2 Expert Witness Direct Costs Ratio:
3 Acceptable 335,000$       Per Testimony
4 ComEd Proposed 840,000$       ComEd Schedule C-10
5 Expert Witness Direct Costs Ratio: 40% Line 3 / Line 4
6 Amount Before Overstatement Factor 354,940$              Line 1 x Line 5
7 Overstatement Factor 64.42% Per Testimony
8 Proposed Allowance 229,000$              Line 6 x Line 7 (rounded to $1,000)
9 Adjustment to ComEd Request (661,000)$             Line 8 - Line 1

Summary of AG/CUB Adjustments to ComEd's Rate Case Expense
Description Amount
Economic Development/Jobs (225,000)$         
Cost of Capital (260,000)$         
Sullivan and Co., rate case support (150,000)$         
Alternative Regulation witnesses and consultants (250,000)$         
Over-estimate – Direct (555,340)$         
Budget Overrun for CWC consultant (100,000)$         
Adjustment to Post Direct witnesses (661,000)$         
Attorneys Fees (per Staff) (2,500,000)$      
Total AG/CUB adjustments (4,701,340)$      
Company request 8,500,000$       
AG/CUB Proposed Total Allowance 3,798,660$       
Normalization Period, in Years 3                       
AG/CUB Proposed Annual Allowance ($1,000s) 1,266,000$       
ComEd Requested Annual Amortization Expense 2,833,000$       
AG/CUB Adjustment to ComEd's Annual Amount (1,567,000)$      
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had a total rate case expense of $2,339,496.17  It involved five different districts, with 671 

requested increases varying from 24.29% to 35.59%.18   672 

 673 

Q.   Do you agree with the amortization period recommended by Staff witness 674 

Hathhorn? 675 

A.   I agree with the use of a 36 month period, but recommend that the resultant annual 676 

allowance be treated as a normalized operating expense.  Rate case expense should not be 677 

a cost that is singled out for special ratemaking treatment by capitalization and 678 

amortization.   679 

 680 

Q. Can you provide an illustrative example of how another jurisdiction has described 681 

and applied the normalization approach for rate case expense? 682 

A. Yes. The West Virginia Public Service Commission’s order in West Virginia American 683 

Water Company’s 2008 rate case, 08-0900-W-42T, discusses the normalized allowance 684 

for rate case expense at page 54 as follows: 685 

Although the parties, and even the Commission, often refer to a rate case 686 
allowance as being an ‘amortization’ of rate case expense over some period of 687 
time, the Commission has historically allowed an increment for rate case 688 
expenses not subject to deferral or amortization.  The term amortization has 689 
become a common usage for an averaging of rate case expense over some period 690 
of time.  … an argument that ‘unamortized’ amounts from this case can be 691 
recovered in a future rate case, is inconsistent with the Commission’s past 692 
practices.  Although deferral and amortization have been used for some 693 
significant non-recurring items, we have not historically considered rate case 694 
expense as falling into this category.  Whether we allow an increment for rate 695 

                                                 
17 ICC Final Order 09-0319 at 79. 
18 09-0319 Final Order at 4-5.  On base rate revenue, the requested percentage increases ranged from 
32.14% to 63.5%. 
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case expenses based on an average of three years, five years or any other period, 696 
we do not authorize the Companies to defer rate case expenses and amortize these 697 
expenses.  Thus, … there would be no unamortized balance for the Companies to 698 
recover in future cases.  The Commission shall follow its past practice of 699 
reflecting rate case expenses based on one-third of the cost of the Companies’ 700 
current case.19 701 
 702 

Q. What are the regulatory accounting implications of a normalization approach? 703 

A. As a normalized operating expense ComEd should expense its rate case costs as incurred 704 

on its books. It should not record a regulatory asset or any deferred balance related to 705 

such costs. 706 

 707 

Q. Please explain why the annual allowance for the current ComEd rate case should be 708 

considered a normalized operating expense, rather than an amortization. 709 

A. Normalization treatment provides the utility an opportunity to recover a normalized level 710 

of reasonable and prudently incurred cost, but does not single out one item of O&M cost 711 

– rate case expense – for a special guaranteed recovery (and potential for over-recovery) 712 

that is different from other O&M expenses.  Normalization treatment merely treats rate 713 

case cost similarly to other test year O&M costs which are reflected in rates based on 714 

“normal” levels found to be reasonable in a test year.  O&M expenses are not normally 715 

singled out for specific deferral and recovery, and normalization treatment is deemed 716 

reasonable for ratemaking purposes.  For these reasons and those described in my direct 717 

testimony, the allowance for current rate case cost should be a normalized operating 718 

expense, rather than an amortization.   719 

                                                 
19 Citing Monongahela Power Company and The Potomac Edison Company, both dba Allegheny Power, 
Case Nos. 06-0960-E-42T and 06-1426-E-D (Commission Order May 22, 2008) at p.18.  Footnote 
omitted. 
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 720 

C-13, Miscellaneous Expense Disallowances 721 

 722 

Q. What adjustments for Miscellaneous Expense disallowances did you present in your 723 

direct testimony? 724 

A. As shown on AG/CUB Exhibit 3.1, Schedule C-13, filed with my direct testimony, I 725 

recommended adjustments for the following items (amounts in thousands): 726 

  727 

 728 

Q. What rebuttal does ComEd present concerning the expense for sports teams and 729 

sporting activities? 730 

A. In ComEd Ex. 30.0, at page 11, lines 222-229, Mr. Fruehe claims that expenses for 731 

sponsorship of sports teams and sporting activities “are mainly a result of employee 732 

recognition, team building activities and developing relationships with key customers and 733 

are a reasonable expense incurred in the course of normal business activity.” 734 

 735 

Q. Do you agree that such expenses should be charged to ratepayers? 736 

A. No.  Expenses for sponsorship of sports teams, skyboxes and sporting activities are 737 

discretionary and are not necessary for the provision of safe and reliable electric service.  738 

TOTAL JURISDICTIONAL
REFERENCE AMOUNT AMOUNT

(B) (C) (D)

Miscellaneous Expense Disallowances:

Season Tickets, Suites & Catering for Chicago Sporting Events (Note a) CUB 2.12 511$                    (467)$                  
Other Stock Awards and Executive Perq's Not Removed by ComEd BAP 7.06 Att. 1 566$                    (501)                    
Normalize Retention Awards Cost L18 & 20 below 737                      (519)                    
Assign 50% of Performance Awards to Shareholders L34, Col.N & P 419$                    (372)                    

AG/CUB Adjustment for Miscellaneous Disallowances (1,859)$              

DESCRIPTION

(A)
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Expense should be reduced by $511,000 ($467,000 on a jurisdictional basis) to remove 739 

the cost of tickets and facility charges for sporting events. 740 

 741 

Q. Why is there a need for adjusting the other Miscellaneous Expenses on AG/CUB 742 

Exhibit 7.1, Schedule C-13? 743 

A. The need for these adjustments was described in my direct testimony.  Other stock 744 

awards and executive perquisites in the amount of $566,000 ($501,000 jurisdictional) that 745 

were not already removed by ComEd should be removed.  These stock awards and other 746 

perquisites include amounts allocated from affiliates and are beyond the amounts 747 

provided for in the annual incentive plans.   748 

In the 2009 test year, ComEd’s response to BAP 7.06 shows that it incurred costs 749 

of $1.425 million for retention awards.   ComEd’s response to AG 6.15 includes a copy 750 

of the Retention Policy and provides comparable amounts for the previous three years.  751 

The $1.425 million in 2009 exceeded the total for the previous three years, which 752 

amounted to $1.317 million.  This abnormally high level of cost for retention bonuses 753 

occurred in 2009, a year with a severe recession and high unemployment, when 754 

alternative employment opportunities were unlikely to be abundant. Additionally, the 755 

2009 amount proposed by ComEd is excessive in comparison to previous years.  One 756 

must question how the existing compensation would not be adequate to retain personnel 757 

especially during a period of high unemployment.  Consequently, I recommend using a 758 

normalized amount for the retention bonuses, based on a four-year average.  This 759 

provides for a normalized annual allowance of $688,000.  ComEd’s proposed amount of 760 
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$1.425 million is reduced by $737,000.  The 2009 jurisdictional operating expense should 761 

be reduced by $519,000. 762 

As described in my direct testimony, expense should also be reduced by $419,000 763 

(or $372,000 on a jurisdictional basis) to reflect 50/50 sharing of the cost of performance 764 

based awards in the 2009 test year. The awards under this policy include cash awards 765 

ranging from $1,000 to $5,000; non-cash gift certificate awards ranging from $25 to 766 

$500; other non-cash spot awards below $25 per award, such as cafeteria meal vouchers, 767 

$5 Subway Restaurant card, $5 Gas Station cards, movie tickets, etc.; and merchandise 768 

awards having a value of $100 or less.   Given the nature of this program, I recommend 769 

50/50 sharing of the cost of such “performance based” awards cost in the 2009 test year. 770 

 771 

Q. Does that conclude your rebuttal testimony? 772 

A. Yes, it does.   773 


