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I. Introduction 1 

A. Witness Identification 2 

Q. What is your name and business address? 3 

A. My name is Ross C. Hemphill.  My business address is 440 S. LaSalle, Suite 3300, 4 

Chicago, Illinois  60605. 5 

Q. By whom and in what position are you employed? 6 

A. I am the Vice President, Regulatory Policy and Strategies of Commonwealth Edison 7 

Company (“ComEd”). 8 

Q. Are you the same Ross Hemphill who previously submitted direct testimony and 9 

rebuttal testimony in this Docket?  10 

A. Yes. 11 

B. Summary of Testimony 12 

Q. What issues does your surrebuttal testimony address? 13 

A. I respond to rebuttal testimony of witnesses for the Staff (“Staff”) of the Illinois 14 

Commerce Commission’s (“ICC” or “Commission”) and Intervenors in this Docket.  My 15 

testimony focuses on seven areas: 16 

First, I offer general comments about Staff and Intervenor rebuttal testimony. 17 

Second, I respond to several parties who contend they do not oppose alternative 18 

regulation in concept, but oppose ComEd’s alternative regulation pilot because it is not 19 

consistent with their version of alternative regulation.  20 
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Third, I explain why the programs under consideration are risky under both 21 

traditional regulation and Rate ACEP – Accelerated Customer Enhancements Pilot (“Rate 22 

ACEP”) and why ComEd’s proposal deals with that risk appropriately.  23 

Fourth, I point out that Rate ACEP’s opponents have not offered a viable solution 24 

to the problem Rate ACEP was designed to address: what regulatory mechanism provides 25 

a reasonable opportunity for ComEd to recover the cost of beneficial investments and 26 

expenditures that are not necessary for the fulfillment of ComEd’s obligation to provide 27 

adequate and reliable service?  28 

Fifth, I address new arguments, or arguments previously unaddressed, that Staff 29 

and Intervenors make to challenge the legality of Rate ACEP.  30 

Sixth, I respond to various recommended changes to Rate ACEP and offer 31 

clarification to ComEd’s positions.  32 

Seventh, I conclude with a summary of the reasons why the Commission should 33 

approve Rate ACEP and the accompanying alternative regulation pilot.   34 

Finally, my surrebuttal testimony can on various points only focus on some of the 35 

examples included in Staff and Intervenor rebuttal testimonies.  I hope, thereby, to make 36 

the more general point.  If I do not address any particular argument or example, that does 37 

not mean I, or ComEd, acquiesce in the argument.  38 

II. General Comments About Staff & Intervenor Testimony.  39 

Q. What observations do you have after reviewing the rebuttal testimonies submitted 40 

by Staff and the Intervenors in this case? 41 

A. I am deeply disappointed that we have not been able to effectively communicate the two 42 

principal purposes of Rate ACEP: 43 
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The first purpose is to propose a regulatory mechanism designed to recover the 44 

costs of programs that are not obligatory for ComEd to undertake, but which offer 45 

potentially large benefits to customers.  The second purpose is to gain experience with 46 

how an alternative regulatory mechanism might actually work.   47 

Thus, Rate ACEP is not designed to be a permanent, comprehensive replacement 48 

for traditional regulation, as many participants in this case seem to fear.  It is designed to 49 

accompany the very limited application of specific programs with finite durations and 50 

concluding evaluations.  The intention is to thereby learn more about how an alternative 51 

regulatory mechanism might work simultaneously with learning more about 52 

implementing the programs themselves.   53 

The opposition is often more concerned with assuring that utilities continue be 54 

subject to the maximum risk of not recovering their costs than they are about the good 55 

these programs can do.  The world is changing, and innovation in this industry is 56 

increasingly critical to the keeping our state competitive and its economy strong.  It is 57 

time to begin exploring ways that we can all win, rather than continuing the emphasis on 58 

trying to ensure that utilities lose.   59 

Q. How do the specific programs ComEd chose further this purpose? 60 

A. The Rate ACEP programs themselves would address a variety of issues.  One of them is 61 

immediate: the termination of the ComEd Customers’ Affordable Reliable Energy 62 

(“CARE”) low-income assistance programs (“LIAP”).  Since 2007, ComEd has 63 

administered its CARE programs, which have been funded under the provisions of Public 64 

Act 95-0481 (“PA-95-0481”).  That funding expired in 2010, per Section 16-111.5A(e) 65 

of the Public Utilities Act.   66 
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The Rate ACEP programs also include the Electric Vehicle (“EV”) Pilot, which 67 

addresses policy priorities expressed by the Commissioners themselves in launching the 68 

Plug-in Electric Vehicle Initiative.  ComEd does not consider traditional regulation viable 69 

for such a large expansion of this expensive, untested technology when so many other 70 

less expensive options are available.  71 

The Rate ACEP programs could additionally include a measured implementation 72 

of the advanced metering infrastructure (“AMI”) and distribution modernization (“Smart 73 

Grid”) programs that emerge from the Smart Grid Policy Docket (“Policy Docket”).  74 

Many utilities around the country are using federal funds to install millions of AMI 75 

meters and Smart Grid technologies; states benefitting from these subsidies have already 76 

implemented AMI and Smart Grid policies.  In the process, the economies in these states 77 

are rapidly gaining a technological edge over the economy in northern Illinois.   78 

ComEd is committed to the process established in its last rate case, Docket No. 79 

07-0566.  Recognizing that cost recovery issues are separate from the other issues, 80 

ComEd sought to include the cost recovery mechanism in Rate ACEP to hasten the 81 

progress toward the grid modernization that must take place if northern Illinois is to 82 

remain competitive with the rest of the world.  Staff and the other parties argue that cost 83 

recovery mechanisms should be considered later.   84 

The last Rate ACEP program, the Urban Underground Facilities Reinvestment 85 

(“UUFR”) program, is intended to improve on ComEd’s already excellent levels of 86 

reliability. Although Staff appears to be enthusiastic about UUFR, it wants the 87 

Commission to order ComEd to do it under traditional regulation, without regard to the 88 
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other, higher priority projects that would be forced to wait under such a scenario.  There 89 

is no recognition of how Rate ACEP has been designed to avoid this problem.  90 

III. Many Opposing Parties Claim to Support Alternative Regulation,  91 
But Only Support Their Particular Version of Alternative Regulation. 92 

Q. Do other parties claim to support alternative regulation? 93 

A. Yes.  AG witness Brosch, AARP witness Alexander, and Staff witness Rearden all deny 94 

that the AG, AARP, or Staff are “intractably opposed” to alternative regulation.  (Staff 95 

Ex. 8.0, 4:90-1; AG Ex. 3.0, 3:17-20; AARP Ex. 2.0, 10:200-3.)  However, Mr. Brosch 96 

and Dr. Rearden find traditional regulation so praiseworthy in both their direct and 97 

rebuttal testimonies (see, e.g., AG Ex. 1.0, 6-7:136-151, AG Ex. 3.0, 10:203-9, Staff Ex. 98 

1.0, first section, and Staff Ex. 8, 5:108-116), that one cannot discern the circumstances 99 

in which Mr. Brosch and Dr. Rearden could support an alternative regulation proposal.   100 

As for Ms. Alexander, in various places of her direct and rebuttal testimonies, e.g. 101 

AARP Ex. 1.0, 18:294-8 and AARP Ex.2.0, 8:150-9, she describes many features that she 102 

suggests an alternative regulation program should include, but she does not point to a 103 

specific proposal she could support.  I responded to her suggestions in my rebuttal 104 

testimony and do not repeat that here.  ComEd Ex. 6.0, 9-10:196-209. 105 

Of the opposing parties, only CUB witness Thomas and NRDC witness Sullivan 106 

provide ideas of alternative regulation proposals they would find acceptable.  107 

Q. Have you formed any opinions on Mr. Thomas’ alternative regulation proposal? 108 

A. Yes.  In his rebuttal testimony, Mr. Thomas states his perspective that “the ultimate 109 

measure of the effectiveness of regulation is the effect on the customer’s total bill, 110 

inclusive of the ’energy bill’ discussed by Mr. Sullivan.”  CUB Ex. 2.0, 10:197-9.  He 111 
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further states that, “[f]undamentally, any alternative regulation framework must create 112 

incentives for the utility to reduce customer bills.”  Id., 199-200.  He clarifies in footnote 113 

21 that, when he discusses customer bills, he is referring to the aggregate total bill for a 114 

customer class.  115 

I am encouraged that CUB is thinking creatively about an alternative to traditional 116 

regulation.  However, the approach outlined by Mr. Thomas can be problematic, if even 117 

practicable.  ComEd is an unbundled utility that owns no generation and has little or no 118 

role in the market.  The generation costs for ComEd’s bundled customers are determined 119 

by the Illinois Power Agency and the PJM Regional Transmission Operator.  They are 120 

purely pass-through costs.  ComEd earns nothing from generation sales to its bundled 121 

customers, and has no means to direct and materially affect market prices.  Designing and 122 

implementing a fair and effective incentive program for a delivery utility based on what 123 

happens within the supply function is a non-trivial exercise that would require substantial 124 

analyses of ComEd and all other interested parties – a project certainly not achievable in 125 

at this stage of the proceeding.  However, the CUB concept is a good example of how 126 

Rate ACEP could be used to implement alterative regulatory programs, if found 127 

acceptable to both ComEd and the Commission.  I see no reason why Mr. Thomas would 128 

conclude that our Rate ACEP proposal is incompatible with the construct he outlines.  129 

Q. Would ComEd support the program proposed by Mr. Sullivan? 130 

A. Again, I am encouraged by the constructive response Mr. Sullivan offers.  I stated in my 131 

rebuttal testimony that Mr. Sullivan’s proposal deals exclusively with energy efficiency, 132 

a subject matter that is being addressed in another proceeding, Docket No. 10-0570.   133 
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IV. The Opposing Parties Do Not Recognize the Risk ComEd  134 
Faces Under Both Traditional Regulation and Rate ACEP. 135 

Q. What risks do the opposing parties address in their rebuttal testimonies?  136 

A. There are two main categories of risk under discussion.  The first is the risk ComEd 137 

would face were it to invest in the Rate ACEP programs under traditional regulation; the 138 

second is the risk ComEd would face under Rate ACEP.  As described herein, the parties’ 139 

testimonies show no appreciation for the real risk ComEd faces under either scenario.  140 

A. Investing in Rate ACEP Programs Under Traditional Regulation is Risky. 141 

Q. Can you please elaborate on the risks ComEd would face were it to make the Rate 142 

ACEP investments under traditional regulation? 143 

A. Yes.  As I mentioned in my direct and rebuttal testimonies, the programs and services 144 

ComEd is proposing under Rate ACEP go well beyond those that ComEd is obliged to 145 

offer in order to provide adequate and reliable electric delivery service.  They represent: 146 

(a) new technologies that are significantly more expensive than the technologies currently 147 

in use, as is the case with the EV Pilot, AMI and Smart Grid; (b) a dramatic acceleration 148 

in investments in specific areas, as is the case for the UUFR; or (c) a continuation of 149 

several expiring LIAPs currently funded by ComEd’s corporate parent Exelon 150 

Corporation but not presently represented in ComEd’s test year.  151 

Were ComEd to investment in any of these programs under traditional regulation, 152 

ComEd would be in danger of having the costs of these programs disallowed.  For 153 

example, despite our best current judgment, a new technology might prove to be a failure, 154 

rendering an investment unusable, in whole or part.  Or, the expense of a promising 155 

investment might be challenged as imprudent if lower cost options became subsequently 156 

available.  Or, because ComEd is not obligated to offer these programs, ComEd might be 157 
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accused of gold-plating or spending more than the “least-cost” amount.  Indeed, parties to 158 

this case have argued that ComEd should only be allowed to recover costs of activities 159 

that are necessary to meet service requirements.   160 

Q. Can you point to particular testimonies of concern?  161 

A. Yes.  Staff witness Rearden insists that, “[d]uring its 100 year history of providing electric 162 

service, ComEd has managed to fund large additions to its capital stock under TR (traditional 163 

regulation).”  Staff Ex. 8.0, 6:120-1.  He then points to several large investments ComEd has 164 

funded over the past 40 years and expresses skepticism that ComEd “is unable to fund $35 165 

million in capital investment and include $35 million in rates for O&M expenses without 166 

Commission pre-approval for cost recovery.”  Id., 125-7.  He says this as if ComEd remains 167 

in the same circumstances now as it has been, as if markets remained the same, and as if the 168 

prospect of failing to recover $35 million is a trivial thing.   169 

The fact is that a restructured ComEd competing for capital with other utilities 170 

and businesses cannot afford losses of this magnitude.  Moreover, Dr. Rearden does not 171 

acknowledge that it is precisely the disallowances of a number of relatively small items 172 

that can lead Staff to recommend disallowing well over half of ComEd’s proposed rate 173 

increase in its general rate case, Docket No. 10-0467.  See Docket No. 10-0467, 174 

Surrebuttal Testimony of M. Guerra, ComEd Ex. 52.0, 3:48-4:73 .  A very good current 175 

example of this is the disallowance Staff witness Tolsdorf made on ComEd’s AMI Pilot 176 

costs.  These are costs incurred to conduct a Pilot (that was approved by the Commission) 177 

within a budget (that was approved by the Commission) that would have been recovered 178 

through Rider AMP – Advanced Metering Program Adjustment (“Rider AMP”) if not for 179 

the 2nd District Appellate Court decision.  With this type of regulatory uncertainty, how is 180 
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ComEd (or any utility) going to be able to move forward with investment in smart grid or 181 

any other advanced technology? 182 

Mr. Brosch testimony on the same concept is simply unrealistic.  He claims (AG 183 

Ex. 3.0, 10:208): 184 

I have never observed, in my thirty plus years of utility regulation work, a 185 
Commission-ordered disallowance of utility plant investment to improve 186 
service reliability or cost-effectiveness just because the expenditures were 187 
above and beyond regulatory minimums. 188 

Perhaps Mr. Brosch has not read all the arguments made in ComEd’s last few 189 

delivery rate cases or the testimony of Staff in this Docket.  Or, perhaps he is carefully 190 

avoiding the point that disallowances can prevent ComEd from recovering the cost of 191 

new investments without referring to them. Mr. Brosch recognizes later in his rebuttal 192 

testimony (Id., 10:216-9):  193 

More importantly, the issues driving overall revenue changes being proposed 194 
by AG and CUB in the rate case are not Plant in Service prudence 195 
disallowances, so much as correction of the test year rate base distortions and 196 
disputes surrounding pension, rate of return and other typical rate case issues. 197 

In this passage, Mr. Brosch is referring to ComEd’s rate case (Docket No. 10-198 

0467), where all of the investments were shown to be necessary for the provision of 199 

adequate and reliable service – not even a situation where some investments were 200 

optional.  There, ComEd proposes to recover the cost of roughly $2 billion in new 201 

investments, but the AG and CUB are proposing a $40 million plus rate cut.  Given that, 202 

I cannot imagine how Mr. Brosch can testify that ComEd should feel safe that it will fully 203 

recover the costs of investments that it is not obligated to make.    204 
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B. ComEd Faces Considerable Risk Under Rate ACEP. 205 

Q. Can you please elaborate on the risks ComEd would face if Rate ACEP were 206 

accepted.? 207 

A. Yes.  The biggest risk ComEd faces under Rate ACEP would be a failure to perform the 208 

required tasks within the budgetary constraints.  Commission adoption of the budgets 209 

binds ComEd to undertake the work within the prescribed limits.  210 

Q. Is Dr. Rearden correct when he contends that budget-based alternative regulation 211 

gives ComEd the incentive to make the budget larger, which makes it less likely that 212 

ComEd will exceed it and more likely that ComEd will come in under budget  (Staff 213 

Ex. 8.0 16:363-5)? 214 

A. No.  As with every other corporation, ComEd is limited in how much investment it can 215 

undertake, even in a Rate ACEP context.  Although it would be able to recover costs 216 

more quickly under Rate ACEP, ComEd must still pay money up-front to fund these 217 

investments.  Moreover, larger budgets require greater sharing with customers of any 218 

amounts that ComEd is under budget.  Proposing an infinite budget would place funds at 219 

risk if ComEd were unable to spend 95% of infinity.  Thus, ComEd faces both an upside 220 

and downside risk in preparing its budgets, which limits ComEd’s incentives in either 221 

direction.  222 

Lastly, Staff and Intervenors have the tools to limit any attempt by ComEd to 223 

overreach in formulating Rate ACEP budgets, and ComEd has demonstrated a 224 

willingness to abide by such limits.  For example, in ComEd’s last rate case, the 225 

Commission authorized ComEd to work with the parties to develop a pilot program for 226 

the installation of 200,000 automated meters.  Order, Docket No. 07-0566, at 138-42.  227 
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Working with the parties, ComEd reduced this number by almost 30% and proposed 228 

installing only 141,000 meters in its AMI Pilot, Docket No. 09-0263.   229 

Q. How do you respond to Dr. Rearden’s contention that the budget setting process is 230 

“intrinsically flawed, since ComEd knows much more about its costs and operations 231 

than any outside entity could possibly learn in a reasonable period of time.” (Staff 232 

Ex. 8.0, 12:272-4)?   233 

A. I am not as pessimistic about Staff and other parties’ capabilities as Dr. Rearden.  234 

However, without debating that point, such an imbalance would be present regardless of 235 

the form of regulation.  This alleged problem is not made any worse by budget based 236 

alternative regulation, nor is traditional regulation better equipped to deal with it.  If one 237 

believes that utilities’ “asymmetry of information” defeats the ability of regulators to 238 

review costs, it would seem to be far more threatening when those costs have already 239 

been spent and now must be recovered, than where advance approval is required and can 240 

be withheld if critical information is unavailable.  If anything, Rate ACEP offers a 241 

solution.  Staff and Intervenors know up-front the basis for ComEd’s cost expectation and 242 

can challenge this basis in the form of budget review.  The Commission can then order 243 

ComEd to live up to these expectations in setting the budgets. 244 

Q. Dr. Rearden (Staff Ex. 8.0, 15:343-54) and AARP witness Alexander (AARP Ex. 245 

9:176-8) contend that the budgets do not set maximums because ComEd can recover 246 

cost overruns in future rate cases.  How do you respond?  247 
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A. ComEd can recover cost overruns only if approved by the Commission in a subsequent 248 

traditional rate case with full due process for Staff and parties to evaluate the cost 249 

overruns and reasons for the overruns. 250 

Q. Ms. Alexander’s contends that ComEd undertakes no risks in this proposal since (1) 251 

ComEd has selected the projects; (2) ComEd will undertake these projects pursuant 252 

to a negotiated budget; and (3) ComEd will obtain cost recovery without lag and 253 

without any demonstration that the investments have actually produced any 254 

measurable benefits. (AARP Ex. 2.0, 6-7:116-21)  Is she correct? 255 

A. No.  I have already addressed the risk the budgets impose on ComEd.  As for the choice 256 

of the programs, they were not chosen in a vacuum.  Discussions about AMI and Smart 257 

Grid have taken place before the Commission since 2007, when ComEd filed its last rate 258 

case, Docket No. 07-0566.  Regarding the EV Pilot, even before the Commission 259 

initiated its Plug-in Electric Vehicle Initiative, Commissioners had publicly expressed an 260 

interested in EVs.  The LIAP simply continues programs that are ending.  The UUFR 261 

represents a new program to build upon the continuing improvement in reliability ComEd 262 

has achieved over the past decade.  The parties have had the opportunity to express their 263 

views on the merits of these programs, and ComEd sees little opposition to the specific 264 

programs themselves.  As ComEd and other interested parties prepare for the biennial 265 

review proceedings, ComEd encourages interested parties to bring to ComEd’s attention 266 

specific programs the parties would like ComEd to consider.  267 

Regarding Ms. Alexander’s third concern, ComEd listed numerous potential 268 

benefits for each of the programs in its direct testimony; Rate ACEP, in effect, allows 269 

customers the opportunity to experience these benefits.  Moreover, there is a full 270 
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Commission review on the operation and performance of Rate ACEP at the end of the 271 

two-year period and prior to any authorization for moving forward with an additional 272 

term. 273 

V. Opponents Offer No Solutions to the Basic  274 
Regulatory Dilemma Rate ACEP Seeks to Solve 275 

Q. In your direct and rebuttal testimonies, you point out numerous concerns Rate 276 

ACEP is designed to remedy.  Can you identify the most salient of these concerns? 277 

A. Yes.  ComEd frequently faces situations in which new facilities or other expenditures 278 

could greatly benefit customers.  However, those facilities and expenditures are not 279 

necessary for the fulfillment of ComEd’s obligation to provide adequate and reliable 280 

electric delivery service.  281 

Q. Do any of the parties recognize the difficulty ComEd has in this circumstance?   282 

A. Yes.  Although I do not agree with several of his key points, Staff Witness Stoller 283 

describes the dilemma quite well.  First, he refers to my rebuttal testimony to state that 284 

the Rate ACEP programs would not meet the standards necessary for a Certificate of 285 

Public Convenience and Necessity (“CPCN”) under Section 8-406 of the PUA.  Staff Ex. 286 

13.0, 2:30-36.  Next, he points to my contention that the Rate ACEP programs might not 287 

meet the standards for cost recovery in a traditional rate case.  Id., 3:43-9.  He concludes 288 

his thought by stating Staff’s position that investments under Section 9-244 must still 289 

meet the standards of Section 8-204 and Section 9-211.  Id., 4:71-4.  As explained later, 290 

ComEd does not agree with him on this point.   291 

However, aside from later stating, in effect, that UUFR is indeed necessary for the 292 

provision of adequate and reliable service Id. 5:93-5 (which is contrary to the views of 293 
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ComEd), Mr. Stoller does not actually address how ComEd can overcome the 294 

impediments to which he refers from my rebuttal testimony for the other Rate ACEP 295 

programs.   296 

Q. How do you respond to Mr. Stutsman’s recommendation that UUFR be mandated 297 

(Staff Ex. 11.0, 2:23-7)? 298 

A. As I said in rebuttal, Commission approval of Rate ACEP would be a Commission 299 

mandate to undertake the program.  ComEd Ex. 6.0, 30:657-8.  Thus, when Mr. Stutsman 300 

states that UUFR should be mandated by the Commission with the option of recovering 301 

costs under traditional regulation or the current alternative regulation proposal (Staff Ex. 302 

11.0, 2:23-7), ComEd can accept Mr. Stutsman’s recommendation with the second option 303 

(i.e., the current alternative regulation proposal).  ComEd believes that this latter option 304 

would be prudent, while uncertain and, at best, imperfectly deferred future recovery 305 

under traditional regulation likely would not be prudent.  306 

Q. How could proceeding under traditional regulation be imprudent?  307 

A. ComEd has only a finite pool of funds and simply cannot do everything.  My point is best 308 

illustrated with the following questions. Would it be prudent for ComEd to undertake 309 

UUFR under traditional regulation if the funding came from reductions in ComEd’s tree-310 

trimming program?  Would it be prudent for ComEd to undertake UUFR under 311 

traditional regulation if doing so required ComEd to delay replacing facilities that have 312 

reached the end of their useful lives, or that are no longer adequate to meet levels of load 313 

reliably?  Would it be prudent for ComEd to undertake UUFR under traditional 314 

regulation if it required ComEd to pull its crews off other projects?  These are some of 315 
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the questions ComEd addresses when it establishes priority among the many competing 316 

demands for its limited resources.  317 

Q. What do the various scenarios illustrated by those questions suggest about Mr. 318 

Stutsman’s claims about prudency on page 11 of his rebuttal testimony?  319 

A. These scenarios suggest that there are many fine lines to the question of prudency, and 320 

that Mr. Stutsman is surely wrong when he voices Staff’s belief “that a project is either 321 

prudent and necessary or it is not and the Company’s preferred cost recovery mechanism has 322 

no bearing on its fundamental necessity or prudence.”  Staff Ex. 11.0, 11:232-3.  Resources 323 

are limited and the allocation of limited resources is part of what a reasonable utility 324 

manager considers when deciding to go forward – or not – with a project. 325 

Q. How could Rate ACEP be the difference between prudence and imprudence of 326 

UUFR?  327 

A. Yes. By enabling ComEd to recover the costs of UUFR between rate cases in an 328 

alternative regulation setting, ComEd would be allowed to undertake UUFR without 329 

compromising its other investment and expenditure priorities.  330 

Q. Does Mr. Stutsman accurately reflect your position when he states, “ComEd 331 

believes the UUFR project is necessary in a Section 9-244 filing and would be found 332 

prudent in a Section 9-244 filing but not a Section 9-201 filing”? (Staff Ex. 11.0, 333 

11:225-7)? 334 

A. No.  ComEd is not obligated to undertake the UUFR program in order to fulfill its 335 

obligations to provide adequate and reliable service whether rates are filed under Section 336 

9-201 or 9-244.  The nature of the ratemaking does not affect the question of our 337 
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obligation to serve.  However, the question of whether is it beneficial to invest in a 338 

project that is not obligatory does often depend on how it is paid for and what other 339 

sacrifices must be made to fund it.  340 

Q. How do you respond to Dr. Rearden’s interpretation of your views on the prudency 341 

of the Rate ACEP programs (Staff Ex. 8.0, 17:378-94)? 342 

A. Nowhere in my testimony do I state or imply that the Rate ACEP programs would be 343 

imprudent under traditional regulation, as he suggests.  Staff Ex. 8.0, 17:378.  My 344 

concern is with overall regulatory risk inherent in making investments in programs that 345 

go above and beyond the obligatory, not that any particular Rate ACEP program is 346 

definitely imprudent.  347 

Dr. Rearden correctly notes that I say the programs are not necessary to fulfill 348 

ComEd’s minimum obligations.  He also correctly notes that I say these programs would 349 

thus not qualify for a CPCN.  However, he departs from my testimony when he says, “[i]t 350 

would be difficult to claim that costs incurred for such a project had been prudently 351 

incurred.”  Id., 383-5.  While Dr. Rearden’s statement might be true, what I actually say 352 

is that ComEd would be subjected to prohibitively high levels of regulatory risk were it to 353 

undertake the Rate ACEP programs under traditional regulation, without some form of 354 

Commission pre-approval under alternative regulation.  See, e.g., ComEd Ex. 6.0, 355 

20:436-9, 28:607-9.  My statement about regulatory risk does not equate to Dr. Rearden’s 356 

previously quoted statement about prudence.  Moreover, his conclusion that, “[u]nder TR 357 

[traditional regulation], the projects would not be funded because they are imprudent,” (Staff 358 

Ex. 8.0, 393-4) does not necessarily follow from my statements about regulatory risk.   359 
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Q. How do you respond to Dr. Rearden’s statement about the appropriate 360 

“counterfactual” to Rate ACEP (Staff Ex. 8.0, 17:391-3)? 361 

A. Dr. Rearden correctly follows my logic that the proper counterfactual for comparison 362 

purposes should be the projects not being done, at least when evaluating 9-244(b)(2) and 363 

Rate ACEP programs in general.  However, as I explain later and in my rebuttal 364 

testimony (See, e.g., ComEd Ex. 6-0, 42:914-7), only Section 9-244(b)(1) specifies that 365 

there be a comparison between alternative regulation and traditional regulation.   366 

Speaking from a policy perspective, without some form of cost recovery between 367 

rate cases in an alternative regulation framework, the Rate ACEP programs will not 368 

happen.  ComEd cannot accept the regulatory risk inherent in undertaking programs that 369 

go above and beyond what is necessary to provide adequate and reliable service.  Neither 370 

does ComEd have the financial wherewithal to invest in these programs under traditional 371 

regulation when funds are needed for other projects that are necessary for the provision of 372 

adequate and reliable service.  373 

Based on this reality, the appropriate counterfactual from an overall policy 374 

perspective is a comparison of the programs under Rate ACEP with no programs at all in 375 

the absence of Rate ACEP.  Thus, while a discussion of the legality of Rate ACEP is 376 

necessary, it is far more useful to debate the merits of the individual programs 377 

themselves.  378 

Q. Does Dr. Rearden offer a solution for the problem you discussed earlier, i.e., ComEd 379 

identifies investments that would be beneficial to customers but are otherwise not 380 

necessary for ComEd to fulfill its obligation to provide adequate and reliable 381 

service?  382 
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A. No.  He testifies that a project with “substantial net benefits” may or may not be prudent.  383 

Staff Ex. 8.0, 7:160-1.  But he then addresses the prudence of the Rate ACEP programs 384 

purely from a traditional regulatory perspective on the basis of whether a project is 385 

routine (Staff Exhibit 8.0, 7-8:161-5.): 386 

It seems unlikely to me that for the routine sorts of projects that ComEd is 387 
proposing in this docket that a project with net benefits would be declared 388 
imprudent.  The situation is much less clear for AMI and other Smart Grid 389 
projects.  There, the consideration and calculus is much more complex. 390 

Aside from the fact that his supposition about the degree of risk is not shared by 391 

the market or substantiated by past events, Dr. Rearden does not address the basic 392 

dilemma posed by the possibility that projects with substantial net benefits, even those 393 

that are “routine,” might not be necessary for the provision of adequate and reliable 394 

service.  Nor does he provide a solution to this problem.  395 

Q. Does IIEC witness Stephens offer a solution to the problem Rate ACEP seeks to 396 

address? 397 

A. No.  Mr. Stephens does not address this point explicitly.  However, in a part of his 398 

rebuttal testimony devoted to whether Rate ACEP shifts risks to customers, Mr. Stephens 399 

demonstrates an awareness of the problem, stating (IIEC Ex. 2.0, 170-3):  400 

ComEd has admitted that the new programs it is pursuing in this case are 401 
discretionary and are not necessary to provide reliable delivery service. 402 
For ComEd to pursue such projects under traditional regulation, it might, 403 
or might not, receive cost recovery. 404 

In keeping with the question being addressed, Mr. Stephens follows this passage 405 

with a discussion of risk, prudence, and other matters.  He never discusses ComEd’s 406 

basic dilemma of recovering the costs of beneficial projects that are not obligatory.   407 
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Q. In opposing Rate ACEP for the AMI and Smart Grid, does Ms. Alexander offer a 408 

solution to the cost recovery problem?  409 

A. No.  Ms. Alexander continues to advocate for AMI and Smart Grid cost recovery via 410 

traditional regulation.  Yet, she offers no solution to the basic problem ComEd would 411 

face were it to install beneficial AMI and Smart Grid facilities that are not necessary for 412 

the provision of adequate and reliable service.  413 

Q. How do you respond to Ms. Alexander’s assertion that “electric utilities in Nevada, 414 

Idaho, Michigan, Delaware, the District of Columbia, and Maryland are investing in 415 

advanced metering and smart grid technologies without any surcharge or 416 

predetermined promise of rate recovery.” (AARP Ex. 2.0, 13:260-63)?  417 

A. Ms. Alexander offers no evidence to substantiate her claims, and I know for a fact that 418 

her list is partial and incomplete.  I understand that there are several other utilities that are 419 

investing in AMI and Smart Grid facilities, for example, ComEd’s affiliate PECO Energy 420 

in Pennsylvania, utilities in Florida, Vermont, and elsewhere.  Ms. Alexander has 421 

excluded these states from her analysis of cost recovery approaches.  422 

Moreover, Ms. Alexander ignores the fact that most, if not all, of these utilities are 423 

benefiting from stimulus funding under the America Recovery and Reinvestment Act 424 

(“ARRA”).  Having ARRA funding reduces the costs associated with AMI and Smart 425 

Grid investments that must be recovered from ratepayers, which, all else equal, would 426 

presumably increase the likelihood of regulatory approval.  In addition, having ARRA 427 

funding by itself reduces (dollar for dollar) the relative exposure that utilities would 428 

otherwise face for Smart Grid investments that are undertaken without prior regulatory 429 

approval.  430 



Docket No. 10-0527 
ComEd Ex 8.0 

Page 20 of 24 

VI. Rate ACEP Is Lawful.  431 

Q. Do any of the parties raise questions about the legality of Rate ACEP? 432 

A. Yes.  Many parties continue to raise these questions.  Several just repeat previous 433 

arguments, a few offer new ones.  I address the new arguments from a policy perspective, 434 

while leaving the legal arguments to the lawyers and their briefs.  435 

A. Section 9-244 is not Governed by the Requirements of  436 
Sections 8-406 and 9-211 of the PUA. 437 

Q. Do you agree with Mr. Stoller’s argument that projects under Section 9-244 must 438 

meet the Section 8-406 requirements of public convenience and necessity and the 439 

Section 9-211 standards of prudence and used and useful?  Staff Ex. 13.0, 4:65-78. 440 

A. No.  Section 8-406 addresses new plant additions and requirements for certification of 441 

construction in certain locations.  Far from all plant is subject to Section 8-406 and, to my 442 

knowledge, the Commission has never accepted this view.  That being said, the 443 

investments funded by Rate ACEP would be used and useful.  Mr. Stoller should not 444 

confuse what is useful with what is obligatory. 445 

B. Rate ACEP Meets the Requirements of Section 9-244(b).   446 

Q. Do any of the parties raise the issue of the appropriate counterfactual for 447 

comparison purposes in their rebuttal testimonies? 448 

A. Yes.  Dr. Rearden discusses it in two passages.  Staff Ex. 8.0, 3-4:49-83 and 17:391-3. 449 

Mr. Stephens also addresses counterfactual issues.  IIEC Ex. 2.0, 17:357-75. 450 

Q. How do you respond to Dr. Rearden and to Mr. Stephens?   451 
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A. I will state ComEd’s basic conclusions here and will leave the discussions of statutory 452 

construction for legal argument.  In evaluating the requirements of Section 9-244(b), only 453 

two require a comparison of any kind: Section 9-244(b)(1) and Section 9-244(b)(2).   454 

Of these two requirements, Section 9-244(b)(1) requires that the counterfactual 455 

comparison be between Rate ACEP and traditional regulation is only to be made when 456 

evaluating 9-244(b)(1).  While this is not a realistic counterfactual as there would be no 457 

programs without Rate ACEP, our proposal nevertheless meets the requirements of this 458 

comparison, as I testify in my direct and rebuttal testimonies.  ComEd Ex. 1.0 29:607-17; 459 

ComEd Ex. 6.0, 40:868-86.  460 

By contrast, as I noted in my rebuttal testimony (ComEd Ex. 6.0, 42:913-7), 461 

Section 9-244(b)(2) requires that the counterfactual comparison be with no Rate ACEP 462 

programs at all, and not as a comparison to what would likely happen if ComEd were to 463 

undertake the Rate ACEP programs under traditional regulation.  Rate ACEP also meets 464 

the requirements of this Section 9-244(b)(2) comparison, as I testify in my direct 465 

testimony.  ComEd Ex. 1.0, 30:621-31.   466 

In response to Mr. Stephens, unlike Sections 9-244(b)(1) and 9-244(b)(2), Section 467 

9-244(b)(8) does not require a comparison of any kind.  It simply requires that the 468 

program have a mechanism for sharing benefits.  As I testify in my direct and rebuttal 469 

testimonies, Rate ACEP does just that.  ComEd Ex. 1.0, 32:675:81. ComEd Ex. 6.0, 44, 470 

970-3.  Mr. Stephens’ attempt to compare the sharing of benefits required under Section 471 

9-244(b)(8) with the counterfactual of no Rate ACEP (IIEC Ex. 2.0, 17:357-75) is inapt 472 

under Section 9-244(b)(8). 473 
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VII. ComEd Can Accept Some of the Recommendations of  474 
Staff and the Parties, but Must Rejects Others. 475 

Q. Do any parties suggest changes or other clarifications to Rate ACEP or your 476 

previous testimonies? 477 

A. Yes.  Several parties offer various requests and recommendations, and I focus on a few of 478 

these.  479 

Q. How do you respond to Staff witness Hinman’s request “that ComEd make clear in 480 

its surrebuttal testimony that it intends to revise Rate ACEP to ensure all 481 

investments and expenses under Rate ACEP associated with government grants or 482 

tax credits are credited to Rate ACEP recoveries” (Staff Exhibit 9.0, 3-4:56-9)?  483 

A. ComEd agrees to this clarification and will work with Staff to develop appropriate tariff 484 

language. 485 

Q. How do you respond to Ms. Hinman’s recommendation “that ComEd include, in its 486 

surrebuttal testimony, additional language in its Rate ACEP tariff to remove any 487 

revenues received from implementation of the EV Pilot, or any other project under 488 

Rate ACEP, from the cost recovery under Rate ACEP” (Staff Exhibit 9.0, 3-4:60-3)?   489 

A. ComEd finds this recommendation to be vague and cannot accept it in its present form.  490 

However, ComEd is willing to work with Staff to address Staff’s concern.  It is not 491 

ComEd’s intention to double recover costs. 492 

Q. Mr. Stephens expresses concern over the imprecision of your response to the 493 

question at ComEd Ex. 6.0, 49:1081-5. Can you clarify that response?  494 

A. Yes.  As indicated in my response to the data request mentioned by Mr. Stephens, IIEC 495 

Ex. 2.0, 19:410-12, since preparing that testimony I received new information to clarify 496 
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my answer.  Thus to clarify my response to Mr. Stephens, the allocator of DAADC should 497 

be consistent with whatever allocator the Commission approves in ComEd’s pending rate 498 

case (Docket No. 10-0467) for primary lines and substations.  The Commission explicitly 499 

directed ComEd to allocate the cost of primary facilities on the basis of coincident peak 500 

(“CP”) method in Docket No. 08-0532. Order, Docket No. 08-0532, at 55.  If the 501 

Commission reverses this ruling then a corresponding change to the allocation factor for 502 

DAA would be reasonable.  503 

VIII. The Commission Should Approve Rate ACEP on Its Merits. 504 

Q. In summary, why should the Commission approve ComEd’s Alternative Regulation 505 

Pilot? 506 

A. ComEd has put forth before the Commission a clear, reasonable and legal alternative 507 

regulation pilot plan that allows the Commission, ComEd and Illinois stakeholders an 508 

opportunity to test how an alternative regulatory structure can work.  With so much on 509 

the horizon in the electric utility industry, now is the appropriate time to test a method 510 

that achieves benefits unlikely to be obtained under traditional regulation. 511 

It is unfortunate and disappointing that none of the parties support Rate ACEP.  512 

Indeed, many of the parties justify their own opposition to ComEd’s Alternative 513 

Regulation Pilot by pointing to the opposition of others.  See, e.g., CUB Ex. 2.0, 5:85-514 

116.  Such argument does not represent a reasoned assessment of ComEd’s proposal and 515 

is certainly not evidence the Commission should use in making its decision. 516 

ComEd offers the Alternative Regulation Pilot and Rate ACEP to address several, 517 

well articulated problems.  Indeed, there has been little criticism of the actual programs 518 

which were included in ComEd’s initial filing.  ComEd hopes that the Commission will 519 
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consider the Rate ACEP proposal on its merits.  Moreover, ComEd has confidence that 520 

the Commission will conclude this pilot offers parties the opportunity to begin to develop 521 

a framework that reduces the regulatory uncertainty associated with the next level of 522 

deployment in new technologies and tests an alternative approach that could mitigate 523 

some of the recognized problems with traditional regulation.    524 

Q. Does this conclude your surrebuttal testimony? 525 

A. Yes, it does.  526 


