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List of Issues & Major Conclusions 
 

Regulation in the Public Interest 
 

 Actions have consequences.  The ability of ComEd to do things that need doing and 
that implement the policies forged by the Commission and the Illinois General 
Assembly is contingent to a considerable extent on the Commission’s decisions and 
posture. 

 There must be confidence by investors and by ComEd in ComEd’s financial capacity 
to undertake the transformation of the traditional delivery network to the smart grid.  
Adequate rates are the underpinning for that confidence. 

 Consistent, steady and predictable regulation in policy and implementation is an 
essential condition for the billions of dollars in long term investment required for 
realizing the transformation of the network.   

 Adoption by the Commission of large and poorly grounded disallowance 
recommendations by Staff and AG-CUB would undercut ComEd’s financial solidity 
and inhibit improvement in Illinois’ “Below Average” regulatory ranking. 

 There are disallowance recommendations by Staff and AG-CUB that present a “new 
paradigm,” denying cost recovery by pretending that costs that have been or will be 
incurred were not or will not be incurred and that costs previously approved by the 
Commission should be revisited and disapproved.  
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I. Introduction and Background 1 

A. Identification 2 

Q. What is your name and business address? 3 

A. My name is Philip R. O’Connor.  My business address is 30 South Michigan Avenue, 4 

7th Floor, Chicago, Illinois  60603. 5 

Q. By whom and in what position are you employed? 6 

A. I am President of PROactive Strategies, Inc., a provider of policy analysis and advice on 7 

insurance and energy regulation.  I also serve as a director of the Delphi Financial Group, 8 

an integrated employee benefit services company, and its subsidiary, the Reliance 9 

Standard Life Insurance Company. 10 

B. Purpose of Testimony 11 

Q. What is the purpose of your rebuttal testimony? 12 

A. The Illinois Attorney General (“AG”) jointly with the Citizens Utility Board (“CUB”)  13 

and the Staff of the Illinois Commerce Commission (“ICC” or “Commission”) 14 

recommend that the Commission review ComEd’s costs in an artificial manner that is not 15 

in the public interest.  My goal is to provide the Commission with a high-level 16 

perspective on disallowances proposed by the Staff, and on the even more radical rate 17 

reduction proposed by AG-CUB.  I have reviewed those proposals from the standpoint of 18 

a former utility regulator and as a long-time advocate of the view that the Commission, as 19 

the expert body serving in the stead of the Illinois General Assembly, must be cognizant 20 

of the policy implications of its rate decisions.  The Commission should also keep in 21 

mind that the ultimate test of a proposed disallowance is whether it brings the utility’s 22 

revenue request more in line with its prudent and reasonable costs, not whether a reason 23 



Docket No. 10-0467 
ComEd Ex. 26.0 Revised 

Page 2 of 19 

can be contrived to exclude costs from rates.  If the setting of inadequate rates results 24 

from disallowances of investments that the Commission most certainly expects will be 25 

made or expenses that it expects will be incurred, then the rates are artificial and 26 

fundamentally in conflict with the real level of company operations expected by the 27 

Commission. 28 

Q. Please summarize your conclusions. 29 

A. I have several: 30 

Actions have consequences.  The ability of ComEd to do things that need doing and that 31 

implement the policies forged by the Commission and the Illinois General Assembly is 32 

contingent to a considerable extent on the Commission’s decisions and posture. 33 

 There must be confidence by investors and by ComEd in ComEd’s financial capacity 34 

to undertake the transformation of the traditional delivery network to the smart grid.  35 

Adequate rates are the underpinning for that confidence. 36 

 Consistent, steady and predictable regulation in policy and implementation is an 37 

essential condition for the billions of dollars in long term investment required for 38 

realizing the transformation of the network.   39 

 Adoption by the Commission of large and poorly grounded disallowances 40 

recommended by Staff and AG-CUB would undercut ComEd’s financial solidity and 41 

inhibit improvement in Illinois’ “Below Average” regulatory ranking. 42 

 There are disallowance recommendations by Staff and AG-CUB that present a “new 43 

paradigm,” denying cost recovery by pretending that costs that have been or will be 44 

incurred were not or will not be incurred, and that costs previously approved by the 45 

Commission should be revisited and disapproved.  46 
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Q. What action should the Commission take, in your opinion? 47 

A. I urge the Commission to decide this case based on a realistic view of ComEd’s actual 48 

costs in providing its services and in improving those services as desired by this 49 

Commission.  The massive disallowances, totaling about $275 million for Staff and about 50 

$400 million for AG-CUB, are not realistic or in the public interest.  A stable regulatory 51 

environment is a key element in satisfying the need of a utility to procure capital on 52 

favorable terms for the benefit of customers.  Rates set at levels below those needed to 53 

properly support the utility’s work are inconsistent with the utility providing quality 54 

service to its customers and fundamentally conflict with key goals of the Illinois Public 55 

Utilities Act.  These include efficiency, reliability, and equity both to the utility and 56 

customers.    57 

C. Background and Qualifications 58 

Q. Dr. O’Connor, can you please summarize your professional experience prior to 59 

founding PROactive Strategies? 60 

A. The vast majority of my professional career has been spent in the energy and insurance 61 

sectors.  In March 2008 I completed a year of service at the U.S. Embassy in Baghdad, 62 

Iraq as an advisor to the Iraqi Ministry of Electricity.  Prior to that, and until November 63 

2008, I served as a Vice President of Constellation NewEnergy, Inc., a provider of 64 

competitive retail electricity services in Illinois and other states.  I was a founder of the 65 

Midwest business of NewEnergy, Inc., before that firm was acquired and subsumed first 66 

into AES Corporation and later into the Constellation Energy family of companies.  Prior 67 

to that I helped found Palmer Bellevue Corporation, an energy and insurance consulting 68 

firm that became a part of Coopers and Lybrand in 1993. 69 
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I have also served as a regulator.  I was the Illinois Director of Insurance from 70 

1979 to 1982 and, from 1983 through 1985, served as Chairman of the Illinois Commerce 71 

Commission.  Also, from 1998 until April 2004, I served as a member of the Illinois State 72 

Board of Elections.  Throughout much of my career I have extensively written and 73 

spoken on utility and insurance regulatory matters.    74 

Q. What is your personal and educational background? 75 

A. I graduated magna cum laude from Loyola University of Chicago in 1970.  Thereafter. I 76 

earned both Masters and Doctoral degrees in Political Science from Northwestern 77 

University, in 1971 and 1979, respectively.  I am a member of the Board of the Big 78 

Shoulders Foundation for the schools of the Archdiocese of Chicago and have served as a 79 

member of Alumni Board of Loyola University’s John Felice Rome Center and of the 80 

Advisory Board of the Loyola University Museum of Art in Chicago.  81 

A full copy of my resume is attached as ComEd Ex. 26.1 82 

II. Ratemaking in the Public Interest 83 

Q. Why is it important that utility rates be set realistically? 84 

A. The electricity delivery network stands alongside the various intersecting 85 

communications networks as essential to modern life, and requires substantial capital for 86 

investment and significant commitment of funds for ongoing maintenance and effective 87 

management.  We have all come to expect near-zero failure in electrical power systems 88 

whether it is the utility network itself or the micro-systems in our homes, businesses and 89 

schools.  Outages, no matter the cause, are expected to be addressed promptly and 90 

remedied efficiently.  The necessary investment in new equipment, scheduled 91 

maintenance, repairs by well-staffed, experienced, stand-ready crews and the operation of 92 
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the network by expert personnel all cost money.  The need to satisfy these costs from 93 

rates is real.  The costs that must be satisfied cannot be made to disappear because 94 

someone argues that they should be “booked” differently or that they fail to meet 95 

unrealistic standards that real costs cannot meet.  The goal of ratemaking in the public 96 

interest is to give utilities a fair opportunity to recover their prudent and reasonable costs 97 

of providing the services that our state should receive; it is not to see “how low can we 98 

go.”  99 

Q. Are there other principles that are at least as important that the Commission should 100 

consider? 101 

A. Yes.  The single overarching point of traditional ratemaking is to arrive at rates that give 102 

the utility a fair opportunity to recover its reasonable and prudent costs of service.  It is 103 

clearly the policy of Illinois that delivery services rates “shall allow the electric utility to 104 

recover the costs of providing delivery services through its charges to its delivery service 105 

customers.”1     106 

A corollary to this mandate is that both costs included in the revenue requirement 107 

and proposed disallowances should be real.  That is, they should reflect the actual 108 

reasonable and prudent cost of serving customers.  The purpose of techniques, such as 109 

normalization or the inclusion of pro forma adjustments, are to make the costs reflected 110 

in the rates more representative of the utility’s actual costs.  Ratemaking is not 111 

gamesmanship designed to exclude costs for the sake of “reducing bills” any more than it 112 

is designed to inflate costs for the purpose of upping returns.  The costs in question here 113 

are not being challenged as imprudent or unreasonable.  Rather, the Commission is being 114 

                                                 
1 220 ILCS 5/16-108(c). 
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urged to arbitrarily exclude costs from rates without regard to whether they are prudent or 115 

reasonable.   116 

Nor should ratemaking principles be applied in a biased and asymmetric fashion 117 

so that real costs are artificially excluded.  For example, the standards governing when 118 

one looks outside of the test year to make a pro forma adjustment should be applied 119 

uniformly.  The ability and willingness to recognize a realistic upward adjustment should 120 

not differ from the ability and willingness to accept a downward adjustment.  If 121 

downward adjustments are made easily while upward adjustments are subject to difficult 122 

-- or, as a practical matter, insurmountable -- burdens, the revenue requirement set by the 123 

Commission will cease to be representative of the utility’s real costs of service and will 124 

be systematically understated.  The utility is denied a fair opportunity to recover its 125 

reasonable and prudent costs and the ultimate purpose of ratemaking is subverted. 126 

Finally, some of the recommended disallowances proceed from a premise that is 127 

especially dangerous to the maintenance of professional regulation in the public interest.  128 

For example, Staff, in the cases of pension contributions and incentive compensation, and 129 

AG-CUB, in the case of severance, offer a prescription for ongoing uncertainty and 130 

unpredictability by asking the Commission to disallow costs that have been incurred by 131 

ComEd in accord with prior Commission decisions.  This notion, if expanded, makes any 132 

investment open to being revisited after having been approved once before or even over 133 

and over by the Commission.        134 

Q. How do utilities react to rates that do not recover their costs? 135 

A. Most utilities will do the natural, common sense thing.  They will focus on the highest 136 

priority projects to keep the network operating and will necessarily do things in ways that 137 
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may not be optimal and could be higher cost over the longer haul.  Maintenance will be 138 

deferred in the hope that future rate cases will provide adequate funds for more complete 139 

efforts.  And, utilities will limit risk by not undertaking more innovative programs except 140 

to the extent they may serve to reduce outlays in the near term.  There is nothing 141 

complicated about this.  Pulling back is the rational reaction to inadequate funds. 142 

Q. What challenges are currently facing electric utilities in Illinois that require realistic 143 

ratemaking? 144 

A. The most salient issue that electric utilities in Illinois and around the country face is the 145 

need to replace substantial amounts of delivery network equipment installed during the 146 

large-scale system expansions during the economic expansion and suburbanization 147 

following World War II, sometimes called the “hump.”  Adding to the current challenge 148 

of replacing expiring facility stock, from transformers to cable, is that ComEd and other 149 

electric utilities are facing profound technological choices in concert with their respective 150 

regulators.  The electro-mechanical technologies that served so well for so long are being 151 

superseded as the digital revolution arrives in full force in the electricity sector – the 152 

Smart Grid, for short.  This Commission is well aware of the smart grid issue and has 153 

shown leadership in considering the question.  The corollary to taking the progressive 154 

policy path on network technology is to provide rate levels that allow for execution.  The 155 

process is expensive whether ComEd replaces old equipment with newly manufactured 156 

plain-vanilla electro-mechanical equipment of like kind as that being taken out of service 157 

or with new digital 21st century equipment.  158 

Q. Do federal and State of Illinois policies recognize the importance of these 159 

investments?  160 
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A. Yes.  The importance of transitioning electricity delivery networks to a digital future has 161 

been recognized in national policy.  The direction set out by Congress in the Energy 162 

Independence and Security Act of 2007 (“EISA”) has received widespread support in 163 

many states as legislatures and state utility commissions have promulgated 164 

complementary policies.  Energy efficiency, Advanced Meter Infrastructure (“AMI”) and 165 

the Smart Grid, demand response and cyber-security have all been identified as priorities.  166 

Illinois has been among those states reforming regulation of utilities to new conditions 167 

and technologies.  Importantly, the Commission has given substance to many of the 168 

findings of the General Assembly in Illinois’ 1997 restructuring legislation that 169 

anticipated the opportunity for new products and services in a competitive supply market. 170 

The Commission has already taken the first important actions by having recognized in 171 

recent years that customers would likely be well-served by the modernization of the 172 

delivery network.   It has used its expertise and discretion both to carry out specific 173 

directions of the General Assembly, such as in the area of procurement, and to pursue 174 

inquiries and take actions such as those aimed at demonstrating the benefits of AMI.  175 

Also, for example, the Illinois market is seeing a significant appetite for demand response 176 

by customers, suppliers and transmission system operators.  On the horizon is the issue of 177 

how to accommodate the deployment of electric vehicles of various types. 178 

Q. What challenges does ComEd face in accomplishing these goals? 179 

A. To best serve the public, ComEd in upcoming years must wrestle both with the dual 180 

challenges of a growing need to replace or rebuild delivery assets that were installed 181 

decades ago and the need to transform its delivery system with smart technology.  Putting 182 

aside the inherent technical challenges in deploying and operating new technologies, the 183 
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most important factor will be whether ComEd -- and the investors who must support it -- 184 

can have confidence that ComEd will have the financial capacity for such an undertaking.  185 

That confidence is necessarily dependent on the adequacy of the rates approved by the 186 

Commission.   187 

Of course, while I have presented a simple bottom line formulation of the issue, 188 

we all understand that the fabric of confidence has an intricate weave.   ComEd is not in a 189 

position to unilaterally commit funds to carry out modernization of the network as it 190 

addresses the need to replace so much equipment.  The company will have to justify to its 191 

parent company and the investor community the assumption of large financial 192 

obligations.  That justification would necessarily include the extent to which revenues 193 

will support the investment and the expenses of ongoing maintenance and operation and 194 

of keeping highly skilled personnel with the company.  Current and prospective holders 195 

of ComEd debt as well as bond rating agencies will make assessments of the company’s 196 

creditworthiness based in great part on the likelihood that revenues will support the costs 197 

of network modernization.   It is no secret that confidence about regulation is largely a 198 

function of the steadiness of the Commission in setting and adhering to professionally 199 

solid policies, thereby providing a reasonable degree of consistency and predictability.   200 

The Commission is, after all, the expert body created by the Illinois General Assembly 201 

for the purpose of carrying out regulation in a professional manner.  Billions of dollars 202 

will not be invested over an extended time period on the basis of anything other than 203 

consistently reasonable actions and regulatory outcomes.  204 

Q. How do the witnesses for AG-CUB and the IIEC characterize the environment in 205 

which utilities now operate? 206 
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A. The witnesses for IIEC and AG-CUB generally paint a picture of a low risk climate in 207 

which financially stable electric utilities can run their businesses, seek regulatory 208 

approvals and raise necessary funds.  If this is at all an accurate picture, then it is all the 209 

more important that ComEd not be placed in the position of standing out among other 210 

utilities as operating in an unpredictable regulatory situation characterized by inadequate 211 

rate levels relative to the task at hand.   Investors are not simply buying “utility sector 212 

equities” or lending to “utilities.”   Investors are discriminating and will differentiate 213 

among electric utilities.  I was especially struck by IIEC witness Mr. Gorman’s 214 

quotations of comments from S&P about its view the “Illinois regulatory climate had 215 

returned to stability.”2  It would be ironic indeed if recent progress in achieving stability 216 

were offered up as a basis for embarking on renewed instability.  In those same quoted 217 

comments S&P cited “potentially increasing regulatory risk” as a weakness that could 218 

offset other ComEd strengths.  Just as in other aspects of life, a good regulatory 219 

reputation takes a long time to achieve but is very easy to lose and, once lost, hard to get 220 

back.  Regulatory risk is as real as any other risk.  The party in the best position to 221 

mitigate and control that risk is the regulator. 222 

Q. How should the Commission react to the rating reports cited by IIEC witness 223 

Gorman and to AG-CUB witness Thomas’ description of the utility sector as 224 

historically successful? 225 

A. The Commission is no stranger to rating agency reports and their use in rate cases.  These 226 

reports represent important data points that should be considered, both as indicators of 227 

regulatory performance and because they have an impact in the real world of finance and 228 

                                                 
2 Gorman Dir., IIEC Ex. 1.0, p. 11. 
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the cost of capital.  The general market, financial and regulatory conditions for the utility 229 

industry also affect individual utilities, of course, with low general interest rates being an 230 

example.  Further, future success is not pre-ordained by a successful history.  Each 231 

individual utility’s own specific conditions are the key to how well it can take advantage 232 

of good general conditions.  In my view, the citations by IIEC and AG-CUB witnesses 233 

serve mainly to help demonstrate how unreasonable the suggested disallowances are.  234 

Those disallowances – both by their magnitude and nature – would undercut financial 235 

solidity and inhibit network improvements and would put the Illinois regulatory situation 236 

in a poor light.  Illinois should be looking to improve its own regulatory rating from 237 

RRA’s current Below Average/2.3  Only seven other states share a below average rating 238 

at this point with Illinois.     239 

Q. In particular, is it correct to view ComEd now as being a low risk company? 240 

A. There are at least two ways of understanding ComEd’s risk profile.  First, ComEd is in 241 

the midst of a rate case that is very important, for all of the reasons I have touched on.  242 

The outcome is in doubt.  Certainly, those who have recommended major disallowances 243 

see an adverse outcome for ComEd as a distinct possibility.   If these disallowance 244 

recommendations are accepted, it is clear enough that a variety of costs already incurred 245 

or almost certain to be incurred over the coming months would not be accounted for in 246 

rates.  That prospect alone undermines treating ComEd as a low risk business at this 247 

point.  Second, there are the current ratings and comments of the rating agencies.  ComEd 248 

has earned secured debt and corporate debt ratings that are within the big bulge in the 249 

middle of the bell shaped curve.  The Commission can be pleased enough with this.  But 250 

                                                 
3 See http://www.snl.com/interactive. 
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what the Commission should not want is for its actions in a rate case to contribute to 251 

ComEd ratings moving in the direction of falling below the main body of utilities into 252 

unattractive territory. 253 

III. Significance of Unrealistic Disallowances 254 

Q. Do the positions taken in this case illustrate the financial and regulatory risks facing 255 

ComEd? 256 

A. Yes.  Presumably, the advocates of mammoth disallowances are serious people who 257 

believe that there is a reasonable chance that the disallowances will be adopted by the 258 

Commission.  In some cases, the proposed disallowances would deprive ComEd of 259 

recovery on funds already invested or that are almost certain to be invested during the 260 

pendency of the case.  In other cases, ComEd would be denied recompense for 261 

prospective undertakings acknowledged to be desirable and important.  In neither case is 262 

there a contention that the costs proposed for disallowance are imprudent or 263 

unreasonable.  Taken together, the regulatory risk presented by the potential for such 264 

disallowances translates into financial risk of higher costs of capital and the effective 265 

inability to do as much as would otherwise have been done to replace and modernize the 266 

network.   267 

Q. Are ratemaking principles applied fairly by Staff and AG-CUB? 268 

A. No, they are not.  In significant respects, they each manufacture artificial disallowances 269 

that bear little or no relationship to the costs ComEd actually incurs to provide service.  270 

Their proposals in many respects go beyond arguing that particular costs were incurred 271 

imprudently or unreasonably, and seem instead to follow an approach of advocating 272 

whatever adjustments they can ferret out to reduce ComEd’s rate request.  The guiding 273 
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principle appears not to be “how can we assure the recovery of just and reasonable rates,” 274 

but instead “how can we keep rates as low as possible.”  In many respects, this would 275 

represent a “new paradigm” in opposing legitimate requests for rate relief.  Although 276 

some parties may feel this serves their short-term interests, this approach to ratemaking is 277 

not in the public interest.   278 

Q. Can you provide some examples in the case of Staff? 279 

A. Yes.  Foremost among them are the proposals by Staff witness Ebrey – and to a lesser 280 

extent AG-CUB witness Effron – to completely disallow any recognition of huge capital 281 

investments that ComEd will make between now and next summer.  They couch these 282 

disallowances in the language of Commission standards – “known and measureable” and 283 

“determinable” – the conventional purpose of which was to bar unrealistic and imagined 284 

investments.  Yet, the standards are contorted to serve as the basis for recommending a 285 

wholly unrealistic result: to set rates as if ComEd makes zero additional investments 286 

during this period.  This is fancifully counter-factual.  No one believes for a minute that 287 

there will be no investment, and certainly there is no evidence to support such a 288 

proposition.  The advocates of this disallowance are turning on its head a rule developed 289 

to arrive at a sensible and fair outcomes so as to instead wish away a huge block of 290 

investments and costs.   The Commission clearly wants ComEd to invest; it should not 291 

adopt rates that pretend that it won’t. 292 

A second, stunning example of this new approach is Staff’s effort to disallow both 293 

the costs of ComEd’s 2005 pension contribution and ComEd’s 2009 pension 294 

contribution.  ComEd has taken an approach to employee pensions that is in stark 295 

contrast to the numerous examples of irresponsible employee pension underfunding. The 296 
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Staff recommendation would stand for the proposition that ComEd should be penalized 297 

for taking seriously its responsibility for pension fund financial solidity.  298 

Staff would first disallow the partial cost recovery of pension cost recovery that 299 

ComEd was granted in the Order on Rehearing in Docket 05-0597, a ruling affirmed by 300 

the Appellate Court, and reconfirmed by the Commission in ComEd’s 2007 rate case.  301 

Staff witness Pearce would “justify” this disallowance on the grounds that when the 302 

Commission allowed recovery of the cost of the investment in the pension fund’s solidity, 303 

the Commission did not also expressly state that it was doing so for all time.  As best as I 304 

can tell, that rationalization would be unprecedented.  When the Commission allows 305 

recovery of the cost of an investment, it does not typically need to expressly state that 306 

recovery will be allowed until it is complete.  Indeed,  when an investment is allowed in 307 

rate base, it remains in rate base until the cost has been fully recovered, absent some 308 

extraordinary event not at issue here, such as the asset no longer being used and useful.   309 

Ms. Pearce also takes aim at the modest contribution that ComEd made to its 310 

pension trust fund more recently, in response to the economic downturn and its effect on 311 

the trust assets.  Instead of recognizing ComEd for “doing the right thing,” Ms. Pearce 312 

proposes a disallowance on the basis that the contribution was not legally required.  That 313 

is not even the right question.  The right question is do we want utilities to make 314 

contributions to support pensions for their employees that would otherwise be 315 

increasingly underfunded?  The Commission cannot fairly answer that question “yes,” 316 

while disallowing the cost on the basis that a prudent and reasonable investment was not 317 

legally required. 318 
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Q. Does Staff consistently take the approach that no action that exceeds legal 319 

minimums should be undertaken? 320 

A. No.  At the same time as Ms. Pearce opposes beneficial “discretionary” expenditures to 321 

support employee pensions, another Staff witness, Mr. Stutsman, would have the 322 

Commission order ComEd to spend an additional $45 million on a new program relating 323 

to the Urban Underground Facility Reinvestment (“UUFR”) program.  ComEd proposed 324 

the UUFR program as part of a comprehensive Alternative Regulation package, and 325 

acknowledged that, while it benefitted customers, it was not necessary to meet minimum 326 

reliability standards.    Mr. Stutsman also acknowledges the efficacy of the program, but 327 

does not discuss how the costs of the project would or could be recovered.  The notion of 328 

symmetry in regulatory decisions has had quite a bit of currency lately.  This proposal for 329 

directing ComEd to execute on UURF without the funding method is an asymmetrical 330 

approach.  I am not sure if this was the conscious intent, but it appears that Staff wants 331 

ComEd to invest in projects that provide added benefits as long as there is no means of 332 

recovering ComEd’s costs. 333 

Q. Does it make sense to order utilities to undertake capital investments (e.g., UUFR, as 334 

proposed by Mr. Stutsman) in the absence of revenues that recover their costs? 335 

A. No.  Putting aside the question of whether or not a regulator can order a utility to 336 

undertake a project under such circumstances, it would not be wise.  Such an approach 337 

would have a direct impact on ComEd, and could be expected to affect other Illinois 338 

utilities.  If Mr. Stutsman’s recommendation were followed, there would likely be 339 

substantial reluctance by utilities to advance innovative ideas out of concern that if the 340 
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idea were attractive they might be ordered to undertake it and at the same time told that a 341 

related funding approach will not be implemented. 342 

Q. Are there other examples of unrealistic disallowances in the proposals of AG and 343 

CUB witnesses? 344 

A. Yes.  For example, Mr. Effron proposes to disallow ComEd’s “Exelon Way” severance 345 

costs.  This appears to be the third time Mr. Effron has brought this issue to the 346 

Commission.  On each of the two prior occasions his opposition to recovery of these 347 

legitimate, prudent costs was rejected by the Commission.  Now he is back a third time, 348 

attempting to re-litigate the same issue, even though nothing about that issue has changed 349 

since it was previously litigated.  Moreover, despite AG-CUB support of what they call 350 

“matching” costs, they are happy to recognize the cost savings that have resulted from the 351 

Exelon Way program, while repeatedly seeking to push the costs aside.  352 

Another example is Mr. Colton’s proposal to yank ComEd’s low income proposal 353 

out of the Alternative Regulation plan that funds it, and to expect ComEd to continue to 354 

fund this program by beseeching its parent for funds to do so.  The limited ability of low 355 

income customers to pay for the necessities of life is a result of their limited funds, which 356 

is a societal problem, not one that utilities are responsible for or equipped to 357 

solve.  Suppressing electricity delivery rates by a few percentage points below required 358 

levels is, rather, the opposite of a solution.  Deteriorating service or a less attractive 359 

business climate resulting from a failure to modernize the local network, if that is the 360 

result, does not improve the position of low income people.   361 

Attempting to avoid social policy arguments about which group “ought” to 362 

“subsidize” low income customers, ComEd proposed this program as part of its 363 
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Alternative Regulation plan and sought recovery of its costs under that plan.  But 364 

Mr. Colton ignores that innovative proposal, and instead reverts to simplistic 365 

redistributionist policies.  Supporting low income customers, while worthy, has costs.  If 366 

ComEd is to assist government in this effort, progress will not be made by pretending that 367 

it does not. 368 

Q. Does the fact that the Illinois economy has been in a deep recession change the need 369 

to recognize reasonable costs and to match costs with actions? 370 

A. No, not at all.  Having rates that are adequate to support the delivery network and 371 

services that the Commission actually wants is a necessity whether or not we are in the 372 

economic doldrums.  First, the integrity of the network is essential for functioning of the 373 

economy in good times and bad.  Second, with confidence in its financial solidity, 374 

ComEd is better able to procure the many millions of dollars required for modernization 375 

projects. These sorts of projects are widely regarded as precisely the sort of direct job 376 

creation and investment activities that can contribute to economic recovery.   ComEd is 377 

in competition for capital with other utilities, businesses and even governments.   Its 378 

business and regulatory risk profile will determine whether ComEd seeks to secure those 379 

funds and the cost of those funds.  Third, there are beneficial effects of network 380 

modernization.  Over the past decade, there is a growing appreciation in policy circles of 381 

the importance of transforming the electricity delivery network to accommodate as well 382 

as to take advantage of the digital revolution.  A substantial body of literature, makes the 383 

case that our current network was designed to serve an industrial economy and residential 384 

customer base that did not require the levels of power quality and reliability that we now 385 

demand.  Just this past June, the U.S. Department of Energy made the point succinctly: 386 
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The electricity we use today is delivered via an electricity infrastructure 387 
built with 19th and 20th century technologies which are inadequate to keep 388 
pace with, or accelerate growth of a 21st century economy, as well as 389 
accommodate two-way power flows and renewable energy.  Historically, 390 
underinvestment in the electricity transmission and distribution systems 391 
has weakened not only the supply, efficiency and reliability of the 392 
Nation’s electricity, but also power quality which costs American business 393 
more than $100 billion on average each year.4  394 

Those areas that move ahead with network modernization and that promise better 395 

reliability, improved power quality and cyber-security will be more attractive for the 396 

location and expansion of businesses and their enterprises.  397 

IV. Conclusion 398 

Q. Please summarize the regulatory actions that the Commission should take. 399 

A. The overarching important action for the Commission to take is to align rates with actual 400 

costs and to resist adopting approaches that disallow costs on the basis of reasoning that 401 

is specious and would contribute to a deterioration of Illinois’ regulatory reputation.   402 

Specifically, the Commission should (1) appropriately recognize known and measureable 403 

investments that will be made following the test year period and during the pendency of 404 

this rate case; (2) reject the notion that previously approved pension contributions should 405 

now be retroactively disallowed; (3) recognize the appropriateness of contributions to 406 

account for recent downturns in securities markets; (4) provide balanced treatment for 407 

ComEd’s proposed UURF program;  (5) allow severance costs as proper costs of doing 408 

business; and (6) resist the understandable temptation to suppress rates across the board 409 

in the expectation that doing so addresses the problems of low income customers.      410 

                                                 
4 United States Department of Energy, Office of Electric Delivery and Energy Reliability, 2010 

Strategic Plan (June 2010), p. 2.  
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Q. Does this complete your rebuttal testimony? 411 

A. Yes.  412 


