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BOARD’S MOTION TO COMPEL WITHDRAWAL OF TESTIMONY 

 
Commonwealth Edison Company (“ComEd”), by its attorneys, respectfully files this 

Response to The Citizens Utility Board’s (“CUB”) Motion to Compel Withdrawal of Testimony 

(“Response”).  Specifically, CUB requests that the ALJs compel withdrawal of the rebuttal 

testimony of ComEd witnesses Dr. Geoffrey Hewings and Dr. Juan Andrade “on the grounds 

that the testimony has been submitted in violation of the Administrative Law Judge (“ALJ”) 

rulings and orders dated September 17, 2010 and December 10, 2010.”  CUB’s Mot. at 1.  

ComEd denies CUB’s assertion that its submission of the rebuttal and surrebuttal testimony of 

Drs. Hewings and Andrade in response to the Illinois Attorney General’s (“AG”) witness Roger 

D. Colton’s testimony violates the ALJs’ September 17 and December 10 rulings.  Further, the 

Illinois Commerce Commission’s (“Commission”) January 5, 2011 Bench Session decision 

reversed the ALJs’ December 10 rulings, save for the ALJs’ ruling regarding testimony 

concerning ComEd’s Alternative Regulation plan, and found Mr. Colton’s direct testimony to be 

relevant.  Thus, the Commission’s ruling completely undercuts the premise of the August, 26, 

2010 Motion to Strike the  testimony of Dr. Hewings and Dr. Andrade filed by CUB, AG and the 

AARP (collectively, “the Movants”).  The rebuttal testimony of Dr. Hewings and Dr. Andrade 
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rebutting the testimony of Mr. Colton is therefore properly filed and the ALJs should deny 

CUB’s Motion for the reasons set forth below.   

BACKGROUND 

  On August 26, 2010, CUB, the AARP and the AG filed a Motion to Strike the testimony 

of Dr. Hewings in its entirety and portions of the testimony of Dr. Andrade (AG’s Motion to 

Strike”).  On September 17, 2010, the ALJs issued a ruling granting the Motion to Strike.  The 

ruling struck the testimony of Dr. Hewings based on the ALJs’ determination that economic 

benefits were “not related to whether [ComEd] should receive a rate increase” and “not germane 

to the ultimate issue in a rate proceeding-whether expenditures should be made at all.”  

Commonwealth Edison Co., ICC Docket No. 10-0467, ALJ Ruling (Sept. 17, 2010).  The ruling 

also struck portions of the testimony of Dr. Andrade’s testimony based on the ALJ’s 

determination that “whether [ComEd] has been ‘a good corporate citizen’ or, whether its 

employees have been involved in charitable activities, is not relevant in a rate proceeding.”  Id.  

ComEd accepted the ALJ’s decision and in full compliance with the September 17 ruling, 

withdrew Dr. Hewings’ testimony in its entirety and re-filed revised direct testimony for Dr. 

Andrade that contained only those portions of his testimony not stricken by the ALJs’ ruling.   

On October 26, 2010, the AG filed the testimony of Roger D. Colton, which introduced 

general economic evidence relating to the economic challenges faced by Illinois residents and 

the purported negative economic effects of ComEd’s proposed rates.  See Colton Dir., AG Ex. 

5.0, 9:181-36:832.  On November 12, 2010, ComEd filed its Motion Directed to the Direct 

Testimony of Roger D. Colton requesting that, consistent with their September 17 ruling, the 

ALJs either strike Mr. Colton’s testimony or allow ComEd the opportunity to re-file the 
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testimony of Drs. Hewings and Andrade as rebuttal testimony to refute the assertions in Mr. 

Colton’s testimony.  ComEd’s Mot. to Strike Colton Dir. at 9.   

On December 10, 2010 the ALJs granted, in part, ComEd’s Motion and struck the 

majority of Mr. Colton’s testimony, as irrelevant.  See Commonwealth Edison Co., ICC Docket 

No. 10-0467, ALJ Ruling (Dec. 10, 2010).  Specifically, the ALJs reiterated that, “evidence as 

[to] the general economic conditions that exist at present is not germane to ComEd’s allegation 

that it needs to increase its revenue requirement.”  Id.  The AG reintroduced essentially the same 

stricken testimony as Mr. Colton’s rebuttal testimony on December 23, 2010.  See Colton Reb., 

AG Ex. 9.0, 5:94-38:870.  ComEd filed a Motion to Strike Mr. Colton’s rebuttal testimony on 

December 27, 2010.  In its motion, ComEd requests alternatively to be allowed to re-file the 

testimony of Dr. Hewings and Dr. Andrade as surrebuttal testimony if the ALJs do not strike Mr. 

Colton’s rebuttal testimony.  ComEd’s Mot. to Strike Colton Reb. at 2.  ComEd’s December 27 

Motion to Strike is still pending.   

On December 23, the AG also filed its Petition seeking the reversal of the ALJs’ 

December 10 ruling.  Petition at 1.  ComEd filed a Response to the Petition on December 30, 

2010 and in it requested that the AG’s Petition be denied, or, alternatively that the Commission 

permit ComEd to re-file the testimony of Dr. Hewings and Dr. Andrade as surrebuttal testimony.  

ComEd’s Resp. at 11.  In response to the filing of Mr. Colton’s rebuttal testimony and the 

Petition, ComEd filed surrebuttal testimony for Dr. Hewings and Dr. Andrade on January 3, 

2011.  In a Bench Session held on January 5, 2011, the Commission granted the AG’s petition in 

part, voting to allow Mr. Colton’s testimony to remain in the record and overturning the ALJs’ 

recommendation.  Commonwealth Edison Co., ICC Docket No. 10-0467, Notice of Commission 
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Action (Jan. 06, 2011).   The Commission, however, voted in support of the ALJs’ 

recommendation to strike all testimony relating to ComEd’s Alternative Regulation plan.  Id.    

 

ARGUMENT 

I. THE COMMISSION’S DECISION ADMITTING MR. COLTON’S DIRECT 
TESTIMONY UNDERCUTS THE PREMISE OF THE AUGUST 26 MOTION TO 
STRIKE AND ENTITLES COMED TO MAINTAIN  THE REBUTTAL 
TESTIMONY OF DRS. HEWINGS AND ANDRADE. 

 
 The Commission’s ruling allowing  Mr. Colton’s testimony validates the economic 

impact evidence provided by Dr. Hewings and Dr. Andrade and renders the arguments against 

the admission of their testimony advanced by the Movants in the August 26 Motion baseless.   

Dr. Hewings testimony provides evidence of the beneficial economic impact of the infrastructure 

investment that ComEd’s rate proposals would fund.  The Movants however, urged the ALJs to 

strike the testimony of Dr. Hewings because they claimed that such evidence was “speculation” 

that did not “address specific costs of the Company, the appropriate rates of return, cost of 

service or rate design of the proposed rates, or…the justness or reasonableness of the proposed 

rates.”  CUB’s Mot. to Strike at 2.   The Movants also claimed that Dr. Andrade’s testimony 

regarding ComEd’s and Exelon’s community outreach and development efforts were merely 

corporate character evidence and were therefore irrelevant.  See CUB’s Mot. to Strike at 8.   

The ALJs ‘ September 17 ruling upheld the Movants view that evidence relating to 

economic impact was “not germane to the ultimate issue…[of]whether expenditures should be 

made at all” and that evidence of ComEd’s community outreach efforts was not relevant. 

Commonwealth Edison Co., ICC Docket No. 10-0467, ALJ Ruling (Sept. 17, 2010).   However, 

that view, upon which the Movants’ motion and the ALJ’s September 17 ruling are based, has 

been unanimously found by the Commission to be incorrect.  Consequently, the ALJs’ 
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September 17 ruling barring the economic impact evidence contained in the testimony of Drs.  

Hewings and Andrade must also be incorrect and should not therefore continue to bar ComEd 

from presenting evidence of how ComEd’s rate proposals benefit its customers and the 

community it serves.   

By reversing the ALJs’ December 10 ruling ,the Commission found economic impact 

evidence to be relevant.  ComEd is therefore just as entitled to present evidence of positive 

economic impact resulting from the proposed rates on ComEd customers as Mr. Colton is 

entitled to present evidence of any purported negative economic impact.  For example, to refute 

Mr. Colton’s view regarding the negative economic impact of the rate proposals, ComEd should 

be allowed to present Mr. Hewings’ economic evidence showing that ComEd’s investment in 

infrastructure that would be supported by the proposed rates will create jobs.  See Hewings Reb., 

ComEd Ex. 43.0, 1:17-20, 6:114-124.  Similarly, because Mr. Colton’s testimony regarding 

ComEd’s obligations to the “larger community” (Colton Dir., AG Ex. 5.0, 36:811-832) is now 

relevant so is Mr. Andrade’s testimony regarding the ways ComEd already serves the 

community.  See Andrade Reb., ComEd Ex. 44.0, 2:31-4:90. 

II. COMED’S SUBMISSION OF DRS. HEWINGS’ AND ANDRADE’S REBUTTAL 
TESTIMONY DID NOT VIOLATE THE SEPTEMBER 17 AND DECEMBER 10 
ALJ RULINGS. 

 
Even if the September 17 and December 10 rulings were still valid, which they are not, 

contrary to CUB’s assertions, ComEd’s re-filing of the testimony of Drs. Hewings and Andrade 

as rebuttal testimony did not violate those rulings.  The September 17 ruling was issued prior to 

the AG’s submission of Mr. Colton’s testimony on October 26.  ComEd, therefore, did not re-file 

the direct testimony of Dr. Andrade and Dr. Hewings in the absence of any change in the record 

as it would have had to do to be in violation of the September 17 ruling.  Instead, ComEd filed 
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rebuttal testimony that was specifically modified to address the new testimony of Mr. Colton and 

to ensure that in the event that the ALJs decided to fundamentally alter their September 17 ruling 

concerning the relevance of general economic evidence by not striking the testimony of Mr. 

Colton, ComEd would have a rebuttal response on record.  As the Commission’s decision 

demonstrates, ComEd precaution proved appropriate.  Moreover, ComEd filed Hewings’ and 

Andrade’s rebuttal testimony at the same time as the rest of ComEd’s rebuttal case in an effort to 

promote efficiency and to ensure that the rebuttal testimony was timely filed.  CUB cites no 

provision or rule indicating that it was a violation of any sort for ComEd to file its rebuttal 

testimony prior to the issuance of the December 10 ruling.  

ComEd filed its testimony on behalf of Dr. Hewings and Dr. Andrade as a protective 

measure.   Now that the Commission has ruled that Mr. Colton’s economic impact testimony is 

relevant, ComEd should be allowed to rebut Mr. Colton’s direct testimony.  It is vitally important 

that ComEd be allowed to provide its own evidence of economic impact to maintain a balanced 

record.  Specifically, Dr. Hewings testimony rebuts Mr. Colton’s assertion that ComEd’s 

proposed rates will have a negative economic impact on its low-income customers (Colton Reb., 

AG Ex. 9.0, 2:46-48, 33:756-34:790) by “showing how the economic interests of Metropolitan 

Chicago are benefitted through the positive impact on the area economy of ComEd’s 

expenditures for construction and operations and maintenance (“O&M”).”  See Hewings Sur., 

ComEd Ex. 69.0, 1:19-21, 7:134-146.  Dr. Andrade’s testimony addresses Mr. Colton’s 

assertions concerning “what constitutes the ‘public interest’” (Colton Reb., AG Ex. 9.0, 1:9-13) 

in rate making by describing ComEd’s community outreach and development activities and its 

efforts to improve the quality of life in the community it serves.  See Andrade Sur., ComEd Ex. 

70.0, 1:13-17.  Providing Dr. Hewings’ and Dr. Andrade an opportunity  to rebut Mr. Colton’s 
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assertions by showing the potential benefits arising from the rate proposals will help to ensure a 

fair and balanced record now that Mr. Colton’s testimony concerning the negative economic 

impact of the rate proposals has been admitted.  

CONCLUSION 

In light of the fact that the Commission decision reverses the ALJs’ ruling barring the 

general economic impact evidence presented by Mr. Colton, ComEd is entitled to respond in 

kind and present its own economic impact evidence through the testimony of Dr. Hewings and 

Dr. Andrade.  Therefore, CUB’s Motion should be denied.     

 

WHEREFORE, ComEd respectfully requests that the Administrative Law Judges deny 

CUB’s Motion. 

 

Dated: January 6, 2011   Respectfully submitted, 

      COMMONWEALTH EDISON COMPANY 

By:  

      /s/  David M. Stahl    
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