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TO: The Commission 
 
FROM: D. Ethan Kimbrel, Administrative Law Judge  
 
DATE: January 3, 2011 
 
SUBJECT: Northern Illinois Gas Company d/b/a Nicor Gas Company, 
 
 Application pursuant to Section 8-104 and Section 9-201 of 

the Illinois Public Utilities Act for consent to and approval of an 
Energy Efficiency Plan and approval of Rider 30, Energy 
Efficiecy Plan Cost Recovery and Related changes to Nicor 
Gas Company‟s tariffs.   

 
RECOMMENDATION: Deny the relief requested in the Northern Illinois Municipal 

Natural Gas Franchise Consortium‟s Verified Petition for 
Interlocutory Review.   

______________________________________________________________________ 
 
I. INTRODUCTION 
 

On December 10, 2010, Northern Illinois Gas Company d/b/a Nicor Gas 
Company (“Nicor” or “the Company”) filed its Motion to Strike the Direct Testimony of 
Martin J. Bourke, and exhibits thereto, filed by the Northern Illinois Municipal Natural 
Gas Franchise Consortium (the “Consortium”) stating that the Consortium‟s testimony is 
not relevant to the proceedings required by 220 ILCS 5/8-104.  Both the Office of the 
Attorney General (“AG”) and the Consortium filed Responses to Nicor‟s Motion on 
December 15, 2010.  On December 17, 2010, the Administrative Law Judge (“ALJ”) 
granted Nicor‟s Motion to Strike holding that: 

 
Northern Illinois Gas Company d/b/a Nicor Gas Company‟s Motion to Strike is 
granted.  Further, the cross-examination of Nicor Gas Company witness James 
J. Jerozol, Jr. by counsel for the Northern Illinois Municipal Natural Gas 
Franchise Consortium regarding franchise agreements is stricken from the 
record.   

 
On December 21, 2010, the Consortium filed its Petition for Interlocutory Review stating 
that there was no basis to strike either its testimony or the cross-examination of Mr. 
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Jerozal from the record, and to do so is contrary to the Illinois Commerce Commission‟s 
(“Commission”) Rules of Practice and constitutes reversible error.  Nicor filed its 
Response to the Consortium‟s Petition on December 28, 2010.   
 
II. CONSORTIUM’S POSITION 

 
The Consortium submits that through a Drafting Committee it studied franchise 

agreement issues and created a draft Model Gas Franchise Agreement (“Model 
Franchise Agreement”) addressing a range of items, including energy efficiency and 
energy savings issues.  It argues that in its testimony and exhibits submitted in this 
docket it addresses energy efficiency issues as part of its broader efforts to establish a 
model natural gas franchise agreement for use in the Nicor service territory, among 
other areas.  The testimony of Mr. Bourke explains that energy efficiency items are not 
covered in the existing Nicor form franchise agreement.  Mr. Bourke also addresses 
collaborative efforts both by Nicor and by Illinois Department of Commerce and 
Economic Opportunity (“DCEO”).  Mr. Bourke testifies that given Nicor‟s poor record of 
collaboration, the clear statutory requirement to include municipalities in the Energy 
Efficiency Plan (“EEP”), and the fact that the Consortium is working on energy efficiency 
issues that have a clear potential overlap with the goals of the statute and Nicor‟s EEP, 
that it would be constructive for the Commission to direct Nicor to consult with the 
Consortium on energy efficiency and related matters.   

 
The Consortium submits that Nicor‟s Motion to Strike asserted that Mr. Bourke 

cited only one item in the relevant statute to support his position – i.e., that “not less 
than 10% of the energy efficiency portfolio is supposed to be produced from 
municipalities and similar local public entities.”  The Consortium argues that Mr. Bourke 
also cites the statutory section mandating that Nicor is “responsible for overseeing the 
design, development, and filing of” the EE plan, regardless of whether DCEO also has 
some involvement and that the Commission has comprehensive regulatory authority 
over public utilities and broad discretion to implement that authority in the public 
interest.  It argues that Nicor‟s Motion to Strike is based upon the false premise that 
Nicor is not responsible for developing and implementing the portion of its EEP related 
to municipalities.  The Consortium suggests that the Commission ignore any suggestion 
by Nicor that it is not responsible for the entire EEP, and that municipal issues should 
be the sole domain of DCEO.   

 
The Consortium also maintains that the argument that Mr. Bourke‟s testimony 

should be stricken because Section 8-104 does not refer to franchise agreements 
should be rejected inasmuch as this does not mean that the consideration of energy 
efficiency items addressed in a franchise agreement are categorically excluded from the 
Commission‟s consideration in this proceeding.  It counters that because franchise 
agreements provide an avenue to achieve the statutory energy efficiency requirements 
under Section 8-104, it is entirely appropriate that they be considered by the 
Commission as one of the many avenues that should be used to improve energy 
efficiency in Illinois.  It argues that whether there is a specific reference in Section 8-104 
is not the standard for relevance.   
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 The Consortium argues that Mr. Bourke‟s testimony responds directly to Nicor‟s 
testimony and explains that there are components of the Consortium‟s Model Franchise 
Agreement setting forth energy efficiency measures that could be implemented.  It 
believes that the fact that those measures could be implemented through a Model 
Franchise Agreement does not disqualify them from this proceeding.  There simply is no 
basis to exclude from this proceeding evidence that directly addresses the way in which 
Nicor‟s EEP should be implemented under Section 8-104 of the Act.   

 
It argues further that it is unfair for Nicor to be permitted to highlight its view 

about its voluntary “collaboration” and “engagement” to support approval of its EEP, but 
at the same time to exclude information about Nicor‟s lack of collaboration and 
engagement with an entity that represents the interests of sixty-five local governments 
on issues that include energy efficiency.  Nicor raised the issue of its “collaboration” and 
“engagement” with stakeholders stating that “collaboration” was one of the guiding 
principles in Nicor‟s development of its EEP, and that “collaboration” and “engagement 
with existing regional and national groups” were two of the central components of 
Nicor‟s energy efficiency implementation strategy.  However, if a stakeholder such as 
the Consortium believes that Nicor‟s direct testimony is incomplete or misleading, it is 
certainly permitted to provide responsive testimony.   

 
The Consortium states that even if the testimony somehow fell outside the formal 

definition of “relevant,” the testimony should not be stricken since it discusses topics 
that the Commission should consider in the context of advancing energy efficiency 
issues which remains admissible under the Commission‟s Rules of Practice.  Nicor‟s 
Motion to Strike cited only to section 200.610(a) of the Rules of Practice, which refers to 
irrelevant evidence.  Section 200.610(b) makes clear that even if Mr. Bourke‟s testimony 
is technically irrelevant, the Commission is fully justified in admitting the testimony under 
section 200.610(b).  The view of a consolidated, organized large group of municipalities 
such as the Consortium expressed through testimony submitted by highly experienced 
local government administrator such as Mr. Bourke is plainly the type of information that 
a reasonable prudent person -- and the Commission -- could and should rely upon.   

 
III. AG POSITION 

 
The AG argues that the issue with respect to Nicor‟s motion is whether Mr. 

Bourke‟s testimony is relevant to this proceeding and responsive to the testimony and 
plan filed by both Nicor and DCEO.  The AG suggests that to the extent that Mr. 
Bourke‟s testimony highlights opportunities for achieving energy savings through 
contact and negotiation with the utility, it is similar to other evidence in this case that 
offers suggestions as to how to create cost-effective programs and maximize savings 
goals.  Further, if Nicor is as committed to energy efficiency as it suggests, then it 
should be open to hearing from, and working with, all parties subject to assessment of 
energy efficiency charges under Section 8-104(e).   
 

The AG maintains that it is aware that DCEO has had difficulty achieving 
efficiency savings goals mandated in Section 8-103(c) for their 25% portion of the utility 
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revenues collected for energy efficiency.  In this vein, the AG believes that Mr. Bourke‟s 
testimony presents both DCEO and Nicor with an opportunity to engage and collaborate 
with the Consortium and improve the likelihood that the energy savings goals of Section 
8-104(c) – specifically the savings sought for local government and municipal 
corporations -- are achieved.   
 
IV. NICOR’S POSITION 

 
Nicor states that the purpose of this proceeding is the Commission‟s review of its 

proposed EEP.  Nicor maintains that there is nothing in Section 8-104 of the Public 
Utilities Act addressing the interaction of a statutorily-required proposed energy 
efficiency program with franchise agreement issues.  Nicor also asserts that the ruling 
was proper under the Commission‟s Rules of Practice, which require that irrelevant 
evidence be excluded in contested cases.  83 Ill. Adm. Code § 200.610(a).   
 

Nicor argues that the Consortium does not contest the fact that there is nothing in 
Section 8-104 regarding franchise agreements or that a gas utility enter into a purported 
“model” franchise agreement.  In its effort to confuse the issues, the Consortium argues 
that whether there is a specific reference in Section 8-104 is not the standard for 
relevance.  Nicor maintains that the Consortium seeks to improperly leverage this 
proceeding to impact franchise negotiations and that the record such testimony runs 
counter to the express purpose of this proceeding under Section 8-104.   

 
Nicor continues that Mr. Bourke‟s testimony is wholly irrelevant to this proceeding 

about its proposed EEP because his testimony revolves around the Consortium‟s efforts 
to establish a “Model Franchise Agreement.”  In regard to Nicor‟s purported failure to 
collaborate with stakeholders like the Consortium, Nicor counters that Mr. Jerozal, 
Nicor‟s General Manager of Energy Efficiency, testified at the evidentiary hearing that 
Nicor should not have consulted with the Consortium because the issues advanced by 
the Consortium were irrelevant to the Commission‟s consideration of Nicor‟s EEP.  
Further, it is not an issue of any consequence that Nicor did not consult with the 
Consortium, particularly where Nicor had no obligation to do so, statutory or otherwise.  
Nicor argues that Mr. Bourke‟s testimony does not even mention the statute governing 
this proceeding, Section 8-104, until page 9 of approximately 11 pages of testimony, 
with the majority of the testimony describing the Consortium and its purpose in seeking 
to establish a “Model Franchise Agreement,” and offering commentary on Nicor‟s 
current form franchise agreement.   
 
V. DISCUSSION AND RECOMMENDATION 

 
 The issues in this proceeding are limited to the Commission‟s decision whether 
or not to approve Nicor‟s proposed EEP.  A Motion to Strike is proper for the purpose of 
excluding “irrelevant, immaterial or unduly repetitious evidence.”  83 Ill. Admin. Code 
200.610(a).  “„Relevant evidence‟ means evidence having any tendency to make the 
existence of any fact that is of consequence to the determination of the action more 
probable or less probable than it would be without the evidence.” People v. Monroe, 66 
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Ill. 2d 317, 321-22 (1977) (quoting Rule 401 of the Federal Rules of Evidence).  The 
Consortium‟s testimony and exhibits regarding its efforts to establish a Model Franchise 
Agreement is irrelevant to the issues subject to review under the Act, and therefore, the 
testimony and attached exhibits and the cross-examination of Nicor‟s witness relating to 
franchise agreements were all properly stricken from the record.   
 

Accordingly, for the reasons stated herein I recommend that the Commission 
deny the relief requested in the Petition for Interlocutory Review.   
 
 
DEK:fs 


