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Background 
 

The Illinois Attorney General (the “AG”) seeks reversal of a ruling made by the 
Administrative Law Judges (the “ALJs”) on December 10, 2010, striking portions of 
prefiled testimony filed by the AG, that of Roger Colton.  It is important to note that the 
evidentiary hearing has not yet taken place; it is due to commence on January 10, 2011, 
and continue for approximately two weeks.   

 
The pertinent regulation provides that: “Any ruling by a Hearing Examiner . . . 

may be reviewed by the Commission . . . . “  (83 Ill. Adm. Code 200.520(a)).  This rule 
further provides that: 

 
On review of a Hearing Examiner’s ruling, the Commission may affirm or 
reverse the ruling in whole or in part, and may take any other just and 
reasonable action with respect to the ruling, such as declining to act on an 
interlocutory basis. 

 
(83 Ill. Adm. Code 200.520(b)).   

 
 Most of the testimony stricken concerns the currently dismal state of the United 
States economy and how that state has a greater impact upon those persons that can 
least afford a rate increase.  The AG contends that striking this evidence places the 
Commission in the untenable position of losing evidence on this issue.  (AG Petition at 
3).  In support, it cites Section 1-102(d) of the Public Utilities Act, 220 ILCS 5/1-102(d).  
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This portion of the statute provides, essentially, that when setting rates, this 
Commission must ensure that the rates set are affordable and therefore available to all 
Illinois citizens.  (Id.).   
 
 In so arguing, the AG overlooks the obvious.  Expert testimony is to guide the 
trier of fact with knowledge that is not common to laypersons.  (See, e.g., Thompson v. 
Gordon, 2212 Ill 2d 414, 421, 851 N.E.2d 1231 (2006); Snelson v. Kamm, 204 Ill. 2d 1, 
24, 787 N.E.2d 796 (2003)).  No expert is needed to provide information that many, 
many Illinoisans are struggling financially due to the current state of high unemployment 
and the rather dismal current state of the United States economy.  These facts are 
obvious.   
 
 Additionally, economic conditions are in a constant state of flux.  That is to say, 
they change from year to year and from month to month.  The rates set in this docket 
will be applied in years to come, when the state of the United States economy is not yet 
known, and when it may be very different from its current state.  It would not be fair, or 
even accurate, to apply the economic conditions as they exist now to rates that will be 
charged in the future.   
 

This is not to suggest that consideration of the economic impact of a rate 
increase upon those who are suffering economically is irrelevant.  It is not.  Indeed, as 
the AG points out, we are required by Section 1-102 of the Public Utilities Act to ensure 
that the rates set in this docket are as affordable as possible.  This necessarily entails 
using our best efforts to ensure that persons who are struggling economically can afford 
the rates that will be set in this docket.  Therefore, regardless of whether there is 
testimony proffered on the current state of the United States economy, the impact that 
an increase in rates will have upon those persons who can least afford a rate increase 
will be a factor considered before any rate increase will be imposed.   
 
 The AG points to the testimony of some ComEd witnesses regarding the 
(alleged) need for a supportive regulatory market in order to encourage investment in 
ComEd.  (AG Petition at 4).  The AG argues that Mr. Colton’s testimony presents the 
“other side of the coin.”  The AG avers that without some evidence to balance the 
investor-related evidence, the record will be imbalanced.  (Id.).  
 
 However, the record can be “balanced” through cross-examination at the 
evidentiary hearing or a motion to strike, or, any other appropriate motion.  Allowing 
expert testimony (that of Mr. Colton) as to obvious facts does not “balance” the record.   
 
 The AG also contests the propriety of striking Mr. Colton’s testimony regarding 
Commonwealth Edison Company’s (“ComEd’s”) Alternative Regulation Plan, which is 
the subject of another docket.  (AG Petition at 5-6).  However, this testimony was 
stricken because it concerns issues that will be discussed and developed in another 
docket, not this docket.  While the AG argues that ComEd has proffered testimony on 
this subject, again, the AG is always free to file the appropriate motion regarding this 
testimony or challenge its relevance in cross-examination.  Proffering more evidence 
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regarding matters that are the subject of another docket does not cure the lack of 
relevance.  This argument, also, lacks merit.   
 
 Finally, the AG points out ComEd re-filed testimony that had been previously 
stricken, specifically, that of Drs. Hewing and Andrade.  The AG correctly states that this 
ComEd testimony, generally, concerns what a good corporate citizen ComEd is, in that 
it donates to charity and provides jobs.  No party has moved to strike that re-filed 
testimony, even though it was previously stricken.  Nevertheless, the AG asks for a 
Commission directive stating that this re-filed testimony does not address the testimony 
of Mr. Colton.  (AG Petition at 9-10).   
 
 This request, however, exceeds the boundaries of the rules of evidence.  The 
testimony states what it states and no Commission directive can change that.  Again, 
the appropriate motion, in advance of the evidentiary hearing, or cross-examination at 
the evidentiary hearing, can develop the relevance (or lack thereof) of evidence or 
establish the true purpose that this testimony serves.  This request should be denied.   
 
 Accordingly, we recommend denying interlocutory review.   
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