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List of Issues & Major Conclusions 
 

Urban Underground Facility Reinvestment (“UUFR”) 
 The UUFR program is a pilot that can benefits customers.  However, it is not 

a project that ComEd is obligated to undertake.  ComEd’s delivery system is 
reliable without the project.  

 The Commission should not compel ComEd to undertake the UUFR 
program without providing incremental funding for its completion, as 
proposed in ComEd’s alternative regulation plan pending in ICC Docket No. 
10-0527.  Doing so would both be improper and would take up resources 
that would otherwise be devoted to other work. 

 

AMI Pilot Costs 
 The Commission approved the AMI Pilot and approved a Bridge Tariff to 

allow certain costs of that Pilot to be recoverable in this rate case.  ComEd 
has proven those costs to be reasonable and prudent and they should not be 
disallowed based on a claim that they are not “known and measurable.”   

 

Operational Practices 
 Many of the issues raised by ICEA witness Fein, RESA witness Boston, and 

Staff witness Clausen regarding certain ComEd operating practices have 
been resolved. Any remaining issues should be addressed in another forum.  
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I. Introduction 1 

A. Witness Identification 2 

Q. What is your name and business address? 3 

A. My name is Ross C. Hemphill.  My business address is 440 S. LaSalle, Suite 3300, 4 

Chicago, Illinois  60605. 5 

Q. Are you the same Ross C. Hemphill who provided direct and rebuttal testimony in 6 

this proceeding? 7 

A. Yes.  My direct testimony is ComEd Ex. 14.0 Rev. and my rebuttal testimony regarding 8 

issues other than rate design is ComEd Ex. 40.0.  My rate design rebuttal testimony is 9 

ComEd Ex. 46.0. 10 

B. Summary of Surrebuttal Testimony and Conclusions 11 

Q. What are the purposes of your surrebuttal testimony on issues other than rate 12 

design? 13 

A. I respond to several claims and policy arguments made in the rebuttal testimony of Staff 14 

and Intervenor witnesses.   15 

1. I respond to the testimony of Staff witness John Stutsman regarding public policy 16 

and ratemaking issues related to the Urban Underground Facility Reinvestment 17 

(“UUFR”)1 pilot that ComEd proposed by approved as part of an alternative 18 

regulation plan in Docket No. 10-0527.  Mr. Stutsman believes that ComEd is 19 

obligated to undertake this program, yet he provides no evidence that ComEd’s 20 

system is unreliable or that the UUFR program is needed to make it reliable.  Nor 21 

                                                 
1 This proposed program is also referred to as the UUIR program.  The terms appear to be 

interchangeable.  I will use UUFR, which is ComEd’s name for the program. 
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would his recommendation allow ComEd to recover the costs of the UUFR 22 

program unless ComEd’s Alternative Regulation proposal is approved.  The 23 

Commission should treat UUFR as what it is: an integrated package, including 24 

both optional work and a means of contemporaneously funding that work, that 25 

can benefit customers if the Commission determines that it is worth the cost. 26 

2. I respond to Staff witness Tolsdorf’s proposed disallowance of costs of the 27 

Commission approved AMI Pilot.   28 

3. I respond to the testimony of ICEA witness Fein, RESA witness Boston, and Staff 29 

witness Clausen regarding certain ComEd operating practices and other issues 30 

raised by alternative retail suppliers and their trade groups.  Many of the issues 31 

they raised have been resolved or should be addressed in another forum.  32 

II. Urban Underground Facility Reinvestment Program 33 

Q. What is the UUFR program? 34 

A. The UUFR program was proposed as an 18-month pilot during which ComEd would 35 

expend nearly $50 million2 to explore a new way of improving the reliability of certain 36 

types of underground mainline feeder cables.  The UUFR program does not generally 37 

accelerate the replacement of lead insulated mainline cable or the refurbishment of 38 

manholes.  Rather, during its 18-month lifespan, UUFR program work would only occur 39 

on a small subset of those mainline cables and associated manholes.  Further evaluation 40 

                                                 
2ComEd offered, as part of the alternative regulation incentive, to limit its budgeted costs to $45 

million, but according to the witnesses in the alternative regulation case, the cost is projected at over $49 
million, based on the cost of actual prior work.  See Direct Testimony of Michelle Blaise, ICC Docket 
No. 09-0527, at 15:261-62. 
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would then be completed, and brought to the Commission to consider.  The pilot program 41 

was proposed as part of ComEd’s alternative regulation plan in Docket No. 10-0527. 42 

Q. What is Mr. Stutsman’s recommendation to the Commission regarding the UUFR 43 

program that is proposed by ComEd as part of its alternative regulation pilot? 44 

A. Mr. Stutsman has morphed this pilot proposal into a drive to mandate ComEd to go 45 

forward with the UUFR program outside of this pilot structure and without any 46 

contemporaneous incremental funding.  Mr. Stutsman recommends that the Commission 47 

order ComEd to implement the UUFR program “irrespective of whether ComEd receives 48 

approval of its alternative regulation proposal.”3  Mr. Stutsman’s recommendation 49 

appears to be irrespective of the outcome of this current rate case, as well.  It is unclear if 50 

his recommendation is for the 18 months ComEd proposed, or for a different time frame.   51 

Q. What is ComEd’s reaction to this recommendation? 52 

A. This recommendation should be denied by the Commission.  It suffers from three flaws, 53 

which Mr. Stutsman’s rebuttal does nothing to address. 54 

 Although Mr. Stutsman proposes that the Commission order ComEd to undertake 55 

UUFR, apparently under Section 8-503 of the Act, neither he nor any other 56 

witness offers any evidence that the UUFR program is “necessary” for ComEd to 57 

provide adequate or reliable service.  He makes the “logic leap” that, because the 58 

UUFR program is likely to improve reliability, there must be something 59 

inadequate about ComEd’s current performance, and the Commission should 60 

                                                 
3 Stutsman Reb., Staff. Ex. 24.0, 13:244-45.  This language also appears at page 18, lines 340-41. 
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therefore order the program into effect.  In addition to being faulty logic, that leap 61 

is poor – even dangerous – regulatory policy.  62 

 Mr. Stutsman’s recommendation includes no means of funding the UUFR 63 

program.  While he professes “little doubt” that ComEd would recover its costs in 64 

ComEd’s next rate case, waiting to the end of the next rate case before reflecting 65 

any portion of these costs will certainly result in incomplete cost recovery.  If the 66 

UUFR program years do not fall on a test year, ComEd will entirely lose its 67 

ability to recover the incremental $15 million in operating expenses.  Moreover, 68 

even if ComEd could be assured of recovering its costs at some future date, funds 69 

would still be required to implement the plan now.  Mr. Stutsman ignores that fact 70 

entirely. 71 

 Utility resources are limited, and capital projects are necessarily subject to capital 72 

limitations and competing priorities.  If ComEd is ordered to expend nearly $50 73 

million on UUFR without any corresponding incremental revenues, that $50 74 

million will come from other work and other projects – projects and work that 75 

ComEd’s engineers currently assign a higher priority.   76 

Q. Is ComEd obligated to put into place every program that benefits customers? 77 

A. No.  ComEd, like all Illinois utilities, is obligated to provide adequate, efficient, and 78 

reliable service.  It is not required – and for good reason – to implement every program or 79 

investment that would provide a customer benefit.  As Mr. McMahan and others testify, 80 

ComEd’s system is reliable now.  UUFR is not a program that ComEd is required to 81 
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undertake in order to have a reliable system.  The fact that investing more could make it 82 

still more reliable does not prove any failing on ComEd’s part. 83 

Q. Mr. Stutsman spends roughly two pages of his rebuttal testimony discussing data 84 

responses concerning whether the Commission has quantitative reliability 85 

requirements that ComEd can demonstrate it is meeting.  What is the relevance of 86 

this discussion? 87 

A. Little.  There are provisions of the Act and the Commission regulations and decisions that 88 

describe the types and quality of delivery services that a utility is obligated to provide.4  89 

ComEd’s Commission-approved tariffs also establish service requirements.  Nothing, 90 

however, either obligates a utility to provide every beneficial service or prevents utilities 91 

from offering levels of service beyond those required.  As the Commission stated:5 92 

The Commission’s service rules do not contain a prohibition on 93 
investing to improve service or a bar to providing more beneficial 94 
services.  Indeed, they contain minimum and not maximum 95 
requirements.   96 

The fact that many of those standards are qualitative, not quantitative, does not alter that 97 

fact.  The premise behind Mr. Stutsman’s argument, and his discussion of the data 98 

request responses, appears to be that ComEd can only show it is providing reliable 99 

service if it could point to a numerical standard that it was exceeding.  This is untrue.   100 

A variety of facts show ComEd operates very reliably.  As Mr. McMahan’s 101 

surrebuttal testimony (ComEd Ex. 60.0), for example, confirms, whether compared to 102 

other Illinois utilities or its national peers, ComEd’s reliability is high any way you cut it.  103 

                                                 
4 E.g., various provisions of Article VIII of the Public Utilities Act and portions of Parts 280 and 

411 of the Commission’s regulations.  220 ILCS 5/8-101 et seq.; 83 Ill. Admin. Code Parts 280, 411. 
5 Commonwealth Edison Co., ICC Docket No. 07-0566 (Order, Sept. 10, 2008), p. 137. 
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And, it is trending further upward, even without UUFR.  ComEd adheres to or exceeds 104 

national and accepted industry standards of operation.  The Commission has not found 105 

that any portion of our service is unreliable or inadequate.  Nor has Staff previously made 106 

any such claim to the Commission.  Indeed, the fact that Mr. Stutsman must turn to 107 

documents dealing with the condition of the system more than a decade ago to locate 108 

criticisms of our reliability only underscores this fact.  Moreover, if Staff or any party 109 

wants to claim that ComEd’s service is insufficiently reliable as a predicate to urging the 110 

Commission to order changes in our investments, it is their task to prove that claim.  Mr. 111 

Stutsman does not.  He simply infers it from the fact that there are programs that could 112 

improve reliability further.   113 

Q. Would it be a sensible or viable regulatory policy to obligate ComEd – or any utility 114 

– to implement every program that provides customer benefits? 115 

A. No, of course not.  Any utility, including ComEd, could always improve service 116 

reliability if costs were not a factor and money were no object.  But, as with any activity 117 

that has costs, there are increasing expenses associated with continued incremental 118 

investments and benefits.  A simple example is redundant feeders.  It would cost billions 119 

to build redundant feeders, but doing so would undoubtedly improve reliability.  No one 120 

has seriously claimed that ComEd should, let alone must, build such a system, because 121 

the incremental reliability that would result is just not worth it.  122 

Q. How is the tradeoff between cost and benefit addressed in Illinois utility 123 

ratemaking? 124 
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A. Where a program offers benefits beyond minimum levels of service, the question of 125 

whether a project should go forward is one of balancing costs versus benefits or, absent a 126 

change in the utility’s revenues, prioritizing that program with other activity or 127 

investments that compete for the same limited funding.  That is a question that must be 128 

addressed in the regulatory process by both utilities and the Commission. 129 

Q. Mr. Stutsman testifies that “Staff believes a project is either prudent and necessary 130 

or it is not and the Company’s preferred cost recovery mechanism has no bearing 131 

on its fundamental necessity or prudence.”6  Does this statement accurately reflect 132 

either ComEd’s position or a realistic view of prudence? 133 

A. Neither.  Prudence, as I understand it, cannot be judged in a vacuum.  Its touchstone is 134 

what a reasonable utility manager would do given the information he or she can currently 135 

be expected to know.  That information includes the cost and the consequences of 136 

investment priorities.  While ComEd does believe it would be prudent to proceed with 137 

UUFR if it were fully funded on an incremental basis, without that type of funding –not 138 

just Commission “approval” – other, higher priority programs will suffer.  ComEd’s 139 

management does not believe it would be prudent to sacrifice these higher priority 140 

investments to fund UUFR.  Hence, absent cost recovery, UUFR would not be prudent.  141 

This is not simply a matter of company preferences.  Rather, it recognizes a basic truth:  142 

costs and competing service priorities do have a “bearing on [a project’s] fundamental 143 

necessity or prudence.” 144 

This issue is further confused by Mr. Stutsman’s claim that ComEd’s position 145 

depends upon the section of the Act under which UUFR is approved.  What matters is 146 

                                                 
6 Stutsman Reb., Staff ex. 24, pp. 12-13. 
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that incremental funding is provided.  The alternative regulation plan proposed under 147 

Section 9-244 would provide that funding.  No other viable alternative has been 148 

presented. 149 

Q. What is Mr. Stutsman’s response to the concern about the fact that the UUFR 150 

program would not be funded unless the alternative regulation plan is approved? 151 

A. Mr. Stutsman appears to believe that if the Commission orders ComEd to proceed, 152 

ComEd’s costs will assuredly be recovered in the “future.”  This is simply untrue.  The 153 

UUFR program could require ComEd to expend nearly $50 million in the next 18 154 

months.  Unless ComEd’s alternative regulation plan is approved, none of the operating 155 

expenses will be recovered unless they happen to fall within a test year, and none of the 156 

carrying costs will be recovered until any assets are included in a rate base.  Moreover, 157 

capital investments need to be made up front; Mr. Stutsman does not even address where 158 

the capital for this added investment will come from.  Aside from any legal questions, 159 

requiring ComEd to fund expensive initiatives whose costs are not reflected in rates is 160 

bad policy.  It simply ignores the fact that, to pay for such unfunded mandates, other 161 

work will be cut or deferred.  That work is likely to be more pressing. 162 

Q. What is Mr. Stutsman’s response to that concern? 163 

A. Instead of dealing with the limited nature of utility resources head on, Mr. Stutsman’s 164 

rebuttal testimony adds a recommendation that “ComEd be ordered to provide status 165 

reports to Staff, every 6 months and upon completion, on the progress being made on the 166 

UUFR project until it is completed.  Along with the status reports, ComEd is to report the 167 
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details of all programs and projects that are displaced or cutback because of ComEd’s 168 

implementation of the UUFR project.”   169 

Q. Does an additional reporting requirement address this problem? 170 

A. No.  This recommendation appears to disregard (or ignore) the reality of utility budgeting 171 

when cost recovery is dependent on the traditional regulatory process.  Without sufficient 172 

rate relief, it will be extremely challenging to make the investments necessary to maintain 173 

our present service quality given the nearly $50 million of additional funding that will be 174 

necessary for UUFR. Reporting the displacement or deferral of work is not going to solve 175 

this fundamental problem.  As Messrs. Donnelly and McMahan have testified, ComEd 176 

prioritizes its work well.  Requiring ComEd to invest in additional programs designed to 177 

achieve results better than required – without funding those programs – is bad policy and 178 

could prove detrimental to overall service quality.   179 

Q. Was ComEd’s UUFR proposal ever “asymmetrical,” as Mr. Stutsman claims? 180 

A. Not at all.  ComEd proposed a pilot investment together with a pilot means to pay for that 181 

investment.  ComEd proposed UUFR because we were looking for ways to help 182 

customers get even better service and because we believe this type of program is a good 183 

candidate to test alternative regulation as a means to provide customers with additional 184 

benefits not normally achieved under traditional regulation.  It is still our desire to 185 

undertake the program, but we simply cannot do so under the truly “asymmetrical” 186 

conditions Mr. Stutsman outlines:  ComEd is ordered to spend nearly $50 million now, 187 

and it may get a portion of it back in a future rate case.  This is not an acceptable or 188 

workable arrangement.  189 
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III. Recoverability of AMI Pilot Expenses 190 

Q. What is the issue facing the Commission concerning the recoverability of Advanced 191 

Metering Infrastructure (“AMI”) Pilot expenses? 192 

A. The Commission approved a specific and detailed AMI Pilot in its October 14, 2009, 193 

Order in Commonwealth Edison Co., ICC Docket No. 09-0263 (the “AMI Pilot Order”).  194 

The pilot that the Commission approved included both a metering and network 195 

communications technology component and a pilot of customer applications.  The plans, 196 

activities, and budget were spelled out in detail in the evidence before the Commission.  197 

In September 2010, the Illinois Appellate Court rendered a decision in connection 198 

with a predecessor of the tariff ultimately approved by the Commission to recover the 199 

costs of the pilot.  While ComEd believes that the two tariffs are legally distinct, the 200 

decision posed a grave threat to ComEd’s ability to recover its AMI Pilot costs.  The 201 

Commission, on December 2, 2010, voted to approve a “bridge tariff” that allowed 202 

ComEd to remove unrecovered operating costs of the Pilot from the previously approved 203 

rider and, instead, to seek their recovery in this rate case.  ComEd did so and provided 204 

evidence supporting the reasonableness and prudence of the costs.   205 

Nonetheless, Staff witness Tolsdorf recommends disallowance of all the 206 

remaining operating expenses of the AMI pilot (i.e., expenses incurred during the 207 

remaining two quarters of the pro forma period) based on his claim that they are not 208 

known and measurable.  The surrebuttal testimony of ComEd witness Mr. Fruehe 209 

(ComEd Ex. 56.0) explains why, as a matter of fact, his conclusion is inaccurate.  An 210 

identified portion of that spending must occur, under contract and in order to complete 211 

the core features of the AMI Pilot. 212 
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Q. What else should the Commission consider in evaluating Mr. Toldsdorf’s 213 

recommendation? 214 

A. Accepting Mr. Tolsdorf’s recommendation regarding AMI pilot costs would be a terrible 215 

policy decision that can affect the future of the electricity industry in Illinois.  The costs 216 

and activities involved were specifically identified to, reviewed by, and approved by the 217 

Commission in the course of its approval of the AMI Pilot.  ComEd accepted the 218 

Commission’s approval of the Pilot at face value and worked diligently to implement the 219 

Pilot, as the Commission wished.  Mr. Tolsdorf’s recommendation that the Commission 220 

disallow the operating costs of the very activities that the Commission twice approved 221 

and that ComEd is in the middle of undertaking on the grounds that the remaining six 222 

months of work is “not known and measurable” asks the Commission to go back on its 223 

own prior decisions and break faith with ComEd.  The message it would send is that 224 

Commission approval of a project means nothing and that money invested in 225 

Commission approved projects and activities is far from safe – even when shown to be 226 

reasonable and prudent.   227 

Q. Are there any other points you wish to make regarding Mr. Toldsdorf’s 228 

recommendation? 229 

A. Yes. I find it more than a little ironic that Mr. Tolsdorf would argue against recovery of 230 

the prudent and reasonable costs of a Commission-approved activity in this case 231 

simultaneously with Mr. Stutsman’s assurance that “there would be little doubt that 232 
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reasonable costs [of a Commission approved project] would be afforded full recovery in 233 

ComEd’s next rate case.”7    234 

IV. Response to Business Process Issues 235 

Q. What is your response to the topics addressed by ICEA witness Fein in his rebuttal 236 

testimony? 237 

A. While Mr. Fein addresses several topics in his rebuttal testimony, I would like to address 238 

only a couple of points.  First, Mr. Fein recognizes the timing and limitations of this 239 

proceeding, and therefore agrees to take discussions on subjects such as Price-to-240 

Compare (PTC) “off-line” and to work to address them outside of this rate investigation.  241 

ComEd supports this approach and will continue to work collaboratively, diligently, and 242 

in good faith with ICEA.  Second, Mr. Fein recognizes ComEd’s legal concerns 243 

regarding ICEA’s request for an eligible customer list and states that such matters should 244 

be discussed outside of this proceeding.  ComEd agrees.  It is essential that any solution 245 

comply strictly with all consumer protection laws.  ComEd witnesses Marquez and 246 

Lesniak will address any points that are not addressed by me in their surrebuttal 247 

testimony.  See ComEd Exs. 61.0 and 66.0, respectively. 248 

Q. Did any other party submit rebuttal testimony regarding the Price to Compare 249 

(“PTC”)? 250 

A. Yes.  Staff witness Clausen recommends that in the event this is still a contested issue, 251 

the Commission should direct ComEd to work with the ORMD and other interested 252 

parties in developing a presentation of ComEd’s PTC. 253 

                                                 
7 Stutsman Dir., Staff Ex. 24, 16:293-94. 
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Q. Is such a Commission directive is necessary? 254 

A. No.  As I explained earlier, the concept of a PTC is no longer a contested issue in this 255 

proceeding, and work on particulars will occur voluntarily, well before any Commission 256 

decision in this Docket.  Therefore, any such formal Commission directive is unnecessary 257 

and would be counterproductive.  Moreover, continuing to litigate an issue that parties 258 

have already resolved is not good policy; it will only discourage early voluntary 259 

resolution of future issues.   260 

Q. What is RESA witness Boston’s recommendation to the Commission regarding 261 

interval data charges? 262 

A. Mr. Boston argues that ComEd’s interval data change must be revised and argues that it 263 

should be set at $11 per request going forward. 264 

Q. Is the particular adjustment to the interval data charge he suggests justified? 265 

A. No.  ComEd’s interval data charge should be cost-based.  However, the costs that ComEd 266 

incurs are to a large extent a function of the number of meters about which data is sought, 267 

not whether or not those meters are on the same account.  Mr. Alongi discusses the 268 

derivation of a cost based per meter charge going forward in his surrebuttal testimony 269 

(ComEd Ex. 68.0) responding to the rate design rebuttal testimony of Mr. Clausen (Staff 270 

Ex. 25.0).  Moreover, to the extent Mr. Boston’s proposal is justified as a means to 271 

retroactively mitigate a past calculation error, that justification is not proper ratemaking.   272 

Q. What is Dominion witness Crist recommendation to the Commission regarding 273 

interval data charges? 274 
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A. Mr. Crist recommends that historical data should be provided at no costs to RESs.  275 

Dominion Ex. 3.0, 13:238-240. 276 

Q. Is Mr. Crist’s recommendation realistic or fair? 277 

A. No, it is neither.  There is a cost associated with providing the historical information to 278 

the RESs.  ComEd should be allowed to recover such costs.  And ComEd’s other 279 

customers should not be forced to pay it. 280 

Q. Do you wish to respond to any of Mr. Boston’s other recommendations?  281 

A. Yes. Mr. Boston explains that RESA is willing to address ComEd’s practices with respect 282 

to both customer attribute changes and “make-up bills” for customers of RESs in a forum 283 

outside of this rate proceeding, provided that such proceeding commence no later than 284 

March 31, 2011.  ComEd agrees with Mr. Boston’s suggestion and will continue such 285 

informal discussions with RESA going forward. 286 

Q. Did any other party submit rebuttal testimony regarding customer attribute 287 

changes and “make-up bills”? 288 

A. Yes.  Staff witness Clausen supports the continuation of informal discussions on these 289 

topics, but suggests that there be a deadline of March 31, 2011 for such informal 290 

discussions.  If these matters cannot be resolved informally, the ORMD will submit a 291 

Staff Report and a draft Initiating Order to the Commission, pursuant to Section 9-250 of 292 

the Public Utilities Act.  We believe discussions will be fruitful, but understand that there 293 

must be an end.  We therefore do not object to a March 31, 2011 being target.  However, 294 

especially given the proceedings that must occur in this docket between now and March 295 
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31, we suggest that Staff be more flexible with any deadline, especially if progress is 296 

being made in March.   297 

Q. Does this complete your surrebuttal testimony? 298 

A. Yes. 299 


