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List of Issues & Major Conclusions 
 

Regulation in the Public Interest 
 

 Regulation in the public interest depends in great part on allowing the 
utility’s actual prudent and reasonable costs to be recovered. 

 
 There is a serious disconnect between the policy goals of rate equity and 

affordability and AG-CUB’s urging of the Commission to ignore the impact 
of Commission decisions on the climate for investment necessary for 
ongoing high levels of service they term “essential.” 

 
 The Commission is in the business of making decisions that bring the risks 

of the business and the profit opportunity into reasonable alignment with one 
another so that investors will be willing to provide funds for a capital 
intensive enterprise at a cost that will contribute to achieving the level of 
service for customers at prices that reflect the cost of providing the service. 

 
 While the Commission is being urged to ignore credit ratings, what cannot 

be ignored are the consequences of regulatory decisions that affect those 
ratings, whether positively or negatively.  Credit ratings of a large utility are 
akin to our personal credit ratings.  They both matter. 

 
 Disallowing costs in order to minimize rates in the short-run is the wrong 

alternative to considering costs in light of a realistic view of utility service 
and operations and the relevant costs and with a clear understanding of the 
implications of the overall result for the ability of the enterprise to attract 
necessary capital on favorable terms. 
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I. Introduction and Background 1 

A. Identification 2 

Q. What is your name and business address? 3 

A. My name is Philip R. O’Connor.  My business address is 30 South Michigan Avenue, 4 

7th Floor, Chicago, Illinois  60603. 5 

Q. Are you the same Philip R. O’Connor as previously submitted rebuttal testimony on 6 

behalf of Commonwealth Edison Company (“ComEd”) in this Docket? 7 

A. Yes, I am. 8 

B. Purpose and Summary of Surrebuttal Testimony 9 

Q. What is the purpose of your surrebuttal testimony? 10 

A. There are three purposes of my testimony.  The first is to respond to commentaries on my 11 

prior testimony by Staff witness Stutsman and by Attorney General and Citizen Utilities 12 

Board (“AG-CUB”, “AG”, “CUB”) witnesses Effron, Thomas, and Colton.  The second 13 

is to identify certain elements of Staff rebuttal testimony that are more in keeping with 14 

the principles that I advocated in my prior testimony.   The third is to identify certain 15 

elements in Staff and AG and CUB rebuttal testimony that I believe continue to urge the 16 

Commission to deny recovery of actual costs of service that have been or will be incurred 17 

by ComEd.  18 

Q. Please summarize your conclusions. 19 

A. While there has been some positive movement in positions advanced by Staff, there 20 

remain important departures from the basic principle that regulation in the public interest 21 

depends in great part on allowing the utility’s actual prudent and reasonable costs to be 22 

recovered.  These departures are most evident in the position that pro forma capital 23 
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investment costs in the first and second quarters of 2011 should be disallowed for failure 24 

to attain unattainable levels of precision in demonstrating what is “known and 25 

measureable.”  For most types of investment, including routine work, Ms. Ebrey insists 26 

on absolute certainty  that the investments already be in service.  Reasonable certainty, 27 

which should be the standard used to determine what is shown to be known and 28 

measureable, is ignored.   29 

Staff is also taking a position with respect to the proposed Urban Underground 30 

Facility Reinvestment program (“UUFR”) that is a prescription for discouraging 31 

innovative proposals by utilities and for introducing additional uncertainty into Illinois 32 

utility regulation.   33 

With respect to positions adhered to by the AG and CUB in rebuttal testimony, 34 

there is a serious disconnect between the policy goals they favor of rate equity and 35 

affordability and their urging of the Commission to ignore the impact of Commission 36 

decisions on the climate for investment necessary for ongoing high levels of service they 37 

term “essential.”  38 

Q. How, if at all, have your recommendations to the Commission changed based on the 39 

rebuttal testimony filed by Staff and Intervenors?  40 

A. My recommendations remain the same with respect to the importance of recognizing and 41 

adhering to the fundamental principle that the rate making process must involve careful 42 

attention to providing a genuine opportunity for the utility to recover its actual costs of 43 

service.  The rebuttal testimony reinforces my view that advocating this principle can 44 

help to bring parties closer together in principle even if there may remain disagreements 45 

about some specifics.    46 
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II. The Principle of Balancing Interests 47 

Q. AG witness Colton (AG Ex. 9.0),1 AG-CUB witness Thomas (AG-CUB Ex. 10.0), 48 

and IIEC witness Gorman (IIEC Ex. 4.0) all comment on your testimony concerning 49 

ratemaking principles and balancing interests between utility investors and 50 

customers.  Do you see a conflict between the interest of investors and customers?   51 

A. The principle of balancing the interest of utility investors and utility customers is not a 52 

process of choosing between one or the other in some sort of zero-sum game, or of 53 

mediating some inherent or enduring hostility between the two.  In the unusual regulated 54 

monopoly situation characteristic of electricity delivery utilities, the regulator is in the 55 

role of trying to achieve a balancing of risk and reward outcome that in other situations 56 

would be handled in the market through transactions between willing sellers and buyers. 57 

The Commission will therefore be in the business of making decisions that bring the risks 58 

of the business and the profit opportunity into reasonable alignment with one another so 59 

that investors will be willing to provide funds for a capital intensive enterprise at a cost 60 

that will contribute to achieving the level of service for customers at prices that reflect the 61 

cost of providing the service.  The idea that affordability for customers implies prices that 62 

are below the cost of providing the service is necessarily a losing game plan for everyone.  63 

Although he is addressing a different issue, IIEC witness Gorman agrees with my 64 

“characterization of appropriate rate making principles” (p. 21).  However, he maintains 65 

that he does not regard the company’s post-test year plant cost proposals as consistent 66 

with that principle.  It is not my purpose to address the mathematics, accounting 67 

arguments, or plant calculations involved with the depreciation reserve, but I do think it 68 

                                                 
1 I understand that portions of this testimony may be subject to a motion to strike, but the 

discussion of my testimony has not been stricken as of the date of this testimony.   
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appropriate to consider how the treatment of such a reserve will affect a utility’s ability to 69 

recover its costs.  A rule that artificially keeps revenues below costs while the rates are in 70 

effect is, in my view, not appropriate. 71 

Q. Is it true, as AG-CUB witness Thomas claims, that your testimony recommending 72 

Commission attention to rankings of the Illinois regulatory climate and to the 73 

ratings of ComEd securities by credit agencies is “designed to illicit [sic] an 74 

emotional reaction from the Commission” and that your “non-specific rhetoric … 75 

complicates the regulatory situation in Illinois”? 76 

A. My citation of the observations and conclusions of credit rating agencies and other firms 77 

that evaluate regulatory climates is the exact opposite of an attempt to elicit an 78 

“emotional reaction.”  Credit ratings and regulatory rankings are intended to be objective 79 

assessments that convey information useful to investors and others, such as regulators, 80 

who are interested in the rated company’s financial condition.  Certainly, with respect, to 81 

credit rating agencies, the State of Illinois itself places great reliance on credit ratings.  82 

For example, the Illinois Insurance Code contains an entire, lengthy article (215 ILCS 83 

5/126.1 et seq) devoted to regulating the investment practices of insurance companies 84 

domiciled in Illinois.  That investment article is replete with references to rating agencies, 85 

by name, and the extent to which insurers are permitted to hold assets with various 86 

ratings.   87 

Paying close attention to the ratings of corporate and other securities is prevalent 88 

across the financial industry and among financial regulators.  Utilities are a major issuer 89 

of securities rated by credit agencies and invested in by insurers and other institutions, as 90 

well as individuals.  The ratings issued by credit agencies are intended to provide useful 91 
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information, not to elicit emotional reactions from investors, nor are they intended to 92 

appeal to the emotions of utility regulators who have an impact on the creditworthiness of 93 

utilities issuing securities.   94 

The State of Illinois is also extraordinarily sensitive to ratings of its 95 

creditworthiness.  Look no further than the daily newspaper to appreciate that credit 96 

ratings of securities issued by the State of Illinois are a central consideration.  And the 97 

State is sensitive to where it ranks relative to other states, so much so that in the 98 

Executive Summary of the 2011 fiscal budget book, the Bureau of the Budget saw fit to 99 

note at the very outset that “The State’s bond rating is the second lowest in the nation.” 100 

(Budget Solutions 2011: A New Way Forward, p. 6).   Obviously, the Bureau of the 101 

Budget is not exhibiting an emotional reaction nor does it regard ratings and rankings as 102 

empty rhetoric. 103 

Q. Should the Commission accept AG-CUB witness Thomas (p. 11) advice that it not 104 

consider credit ratings in making disallowance decisions? 105 

A. No.  The Commission could only ignore the ratings if it did not care about what the 106 

ratings represent, which is the financial strength of the State’s utilities.  That would be 107 

unsound.  Moreover, the Commission cannot ignore the consequences of regulatory 108 

decisions that affect those ratings, whether positively or negatively.  Credit ratings of a 109 

large utility are akin to our personal credit ratings.  They both matter.   110 

Also, I believe Mr. Thomas is mixing apples and oranges or, perhaps, even 111 

grapefruits.  Every individual question about a disallowance should be decided on its own 112 

merits as to whether the cost is imprudently incurred or whether it is at reasonable levels.  113 

That is quite a different matter than failing to take into account the aggregate impact on 114 
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creditworthiness of making disallowances on the basis of arguments that fail to recognize 115 

the actual costs being incurred by the utility.  Doing so renders the overall result an 116 

unreasonable one and goes to the heart of whether regulatory action is inducing rather 117 

than mitigating risk and thus adversely and unnecessarily affecting the company’s credit 118 

status.  119 

Q. How do you respond to the characterization of your testimony as presenting a “one-120 

sided view” (p. 2) with respect to your opinion that a key principle of traditional 121 

utility rate making is an opportunity for recovery of reasonable and prudent costs?   122 

A. At one level, it is a meaningless characterization.  The testimony of any witness in a 123 

litigated proceeding might be called “one-sided” by reason of being sponsored by a 124 

litigating party.  But, in this case, it is singularly inapt.  The principle I espoused has 125 

always been central to the regulatory mission, and recognized as such.  Indeed, it is the 126 

Constitutional underpinning of public rate regulation that replaces prices set by the 127 

market with prices regulated by the government.  Moreover, the attraction of capital on 128 

reasonable terms is a paramount goal for utilities and their regulators since the cost of 129 

access to large amounts of capital for long-term investments affects both quality of 130 

service and the price of that service.  Mr. Colton quite properly refers to the “essential 131 

nature of utility service.”  (Colton Reg., AG Ex. 9.0, p. 2).  The corollary to the desire to 132 

provide service at least-cost and that is affordable is steady consistency in regulation that 133 

helps to create conditions for attracting the needed capital on favorable terms.  134 

Q. AG witness Colton presents extensive testimony about regional income levels and 135 

disparities, supposedly in the course of discussing the issue of balancing interests in 136 

the regulatory process.   Do you have a response to this approach? 137 
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A. Mr. Colton provides interesting and perhaps even alarming information about what has 138 

happened to household incomes and the nature of income inequities in the region.  While 139 

all of this may be an indictment of national and state level economic policies, none of it is 140 

a good argument for embarking on utility rate making approaches that would undermine 141 

the ability of the region’s largest electricity delivery service company to attract needed 142 

capital on favorable terms.  The delivery utility is in no position to address the issues of 143 

income decline and income disparity other than to work closely with government to 144 

efficiently implement low-income assistance plans that provide direct help to those 145 

needing it. 146 

Holding delivery utility rates below cost across the board for the purpose of 147 

assisting low income customers seems to me an extraordinarily inefficient and inherently 148 

unsustainable approach that contains the seeds of future serious problems.  Arguing in 149 

favor of artificial means to minimize rates in the short-run is the wrong alternative to 150 

considering costs in light of a realistic view of utility service and operations and the 151 

relevant costs and with a clear understanding of the implications of the overall result for 152 

the ability of the enterprise to attract necessary capital on favorable terms. 153 

III. There has been Some Positive Movement, But  154 
Unrealistic Recommended Disallowances Remain  155 

Q. Does Staff’s rebuttal testimony modify certain disallowance recommendations Staff 156 

previously made? 157 

A. Yes, there have been several positive developments in Staff recommendations.  For 158 

example, Staff witness Bonita Pearce does acknowledge that pension contributions are 159 

prudent and that they have real costs.  Staff witnesses also now recognize ComEd’s 160 

recovery of incentive compensation costs related to operational metrics.  These are steps 161 
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in the right direction, but Staff’s overall position still falls far short of allowing the 162 

recovery of real costs incurred.  For example, even on pension contributions, Ms. Pearce 163 

would allow only an artificially reduced level of cost recovery, as explained in more 164 

detail by Ms. Houtsma (ComEd Ex. 55.0).  165 

Q. Are there other Staff disallowance recommendations that remain inconsistent with 166 

the principle of providing an opportunity for recovery of actual costs? 167 

A. Yes, there are several salient ones.  First is the recommendation by Staff witness Ebrey 168 

with respect to the continued disallowance from pro forma plant in service of the lion’s 169 

share of investments that will be made in the first two quarters of 2011.  I am not here to 170 

comment to the details of specific investments, but rather on the basic problem that Ms. 171 

Ebrey has set up a test for “known and measureable” activities that is unattainable, 172 

particularly for the kind of everyday, routine activities that utilities absolutely will and 173 

must undertake.  Staff witness Ebrey suggests that ComEd is seeking to justify inclusion 174 

of blanket and routine construction costs in the pro forma based on the company’s budget 175 

and that the individual categories of construction have been a “moving target” even 176 

though the overall pro forma numbers have remained barely changed.  Yet, the level of 177 

specificity, predictability and what might be called “fixedness” of blanket construction 178 

categories and projects reflected in the changing figures is consistent with the nature of 179 

the tasks involved.  It is not that the costs are based on a budget but visa versa, that the 180 

budget is based on expectations, well–grounded in experience as to ongoing needs.  No 181 

one can tell the Commission where and when the next pole will break, the next 182 

transformer will burn out, or the next cable will fail, or how the vagaries of weather 183 

might affect specific facilities, but we know that they will and we know that ComEd must 184 
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react.  Claiming that we cannot be reasonably certain about those facts – and instead 185 

recommending that no such investments be allowed – is simply pretending the facts are 186 

something other than they are.   187 

It is also noteworthy that in contrast to Staff witness Ebrey, AG-CUB witness 188 

Effron subscribes to a statistical approach in predicting construction costs for all pro 189 

forma purposes, not just for blanket and routine projects.  While ComEd does not rely on 190 

such a statistical approach, it is noteworthy that even AG-CUB’s witness recognizes the 191 

reality that investment will be ongoing on a level generally consistent with expectations.  192 

ComEd has provided a great deal of information about both specific projects and 193 

blankets.  The Commission should rely on that information to provide it with the level of 194 

certainty it needs to set rates justly based on realistic expectations of investment.   195 

Q. Have the AG and CUB also moved toward recognition of ComEd’s realistic costs of 196 

service? 197 

A. No.  Indeed, they continue to claim that ComEd’s rates should actually be reduced, based 198 

on the same disallowances that were already responded to in rebuttal testimony.   199 

Q. Please respond to Staff witness Stutsman’s recommendation that the Commission 200 

find the UUFR program to be “necessary” and order ComEd to undertake it, 201 

without respect to approval of the alternative regulation proposals? 202 

A. Mr. Stutsman’s suggestion does recognize the value to customers of the UUFR program, 203 

going so far as to deem it “necessary.”  However, the recommended approach to UUFR is 204 

wide of the mark.  First, while Mr. Stutsman is making his recommendation in this 205 

proceeding, the Section 8-503 order he is suggesting is more typically issued as the result 206 

of a proceeding focused on whether to grant a certificate of convenience and necessity, 207 
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whether as a result of a petition by the utility or as a result of a hearing convened on the 208 

Commission’s own motion.  While Mr. Stutsman’s testimony underscores the benefits of 209 

the UUFR program that ComEd wishes to pursue, there is a long way to go in compiling 210 

a record sufficient to classify the project as “necessary.”  This most likely requires a 211 

separate proceeding focused on the standards of Section 8-503 that will take considerable 212 

time.   213 

Second, Section 8-503 has historically been interpreted and used by the 214 

Commission as a means of both directing, and authorizing the use of eminent domain 215 

required for, the construction of specific large projects.  It has not been used, to my 216 

knowledge, as the principal basis for ordering programmatic changes in the way a utility 217 

operates.   218 

Finally, as I noted in my prior testimony, the approach suggested by Mr. Stutsman 219 

in his apparent enthusiasm for UUFR, would discourage utilities from offering up 220 

innovative programs that they believe should be tied to equally innovative regulatory 221 

methods if the result is that they will simply be ordered to undertake the program absent 222 

any means to recover the actual incremental costs of implementing their innovations.   223 

Q. Does this complete your surrebuttal testimony? 224 

A. Yes.  225 


