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RESPONSE OF COMMONWEALTH EDISON COMPANY TO THE PEOPLE OF THE 
STATE OF ILLINOIS’ PETITION FOR INTERLOCUTORY REVIEW TO REVERSE 

THE ALJS’ RULING TO STRIKE THE TESTIMONY OF ROGER D. COLTON 

In accordance with 83 Illinois Administrative Code § 200.520(a), Commonwealth Edison 

Company (“ComEd”) submits this Response to the  Petition for Interlocutory Review 

(“Petition”) filed by the Illinois Attorney General’s office (“AG”).  The AG appeals the 

December 10, 2010 decision of the Administrative Law Judges (“ALJ Decision”) granting, in 

part, ComEd’s Motion Directed to the Direct Testimony of Roger D. Colton (“ComEd’s Motion 

to Strike”).  The ALJ Decision should be affirmed and the AG’s Petition should be denied. 

INTRODUCTION & BACKGROUND 

On August 26, 2010, Citizens Utility Board, the AARP and the AG filed a Motion to 

Strike the testimony of Dr. Geoffrey Hewings (attached as Exhibit A) in its entirety and portions 

of the testimony of Dr. Juan Andrade (attached as Exhibit B) (AG’s Motion to Strike”).  They 

claimed that evidence of the positive economic effects of ComEd’s investment on the State of 

Illinois and its citizens were irrelevant because those effects had  “no bearing on the 

Commission’s statutory duty to ensure that the investments ComEd seeks to include in rate base 

are used and useful and were prudently incurred.”  AG Mot. to Strike at 3.  
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On September 17, 2010 the ALJs issued a ruling granting the Motion to Strike. The 

ruling struck the testimony of Dr. Hewings in its entirety and portions of the testimony of Dr. 

Andrade based on the ALJs’ determination that economic benefits were “not related to whether 

[ComEd] should receive a rate increase” and “not germane to the ultimate issue in a rate 

proceeding-whether expenditures should be made at all.”  Commonwealth Edison Co., ICC 

Docket No. 10-0467, ALJ Ruling (Sept. 17, 2010).   

Despite the argument made in its own Motion to Strike and the ALJs’ ruling on is own 

motion,  on October 26, 2010, the AG filed the testimony of Roger D. Colton.  Mr. Colton’s 

stricken testimony largely addressed the economic condition of Illinois residents, and made 

recommendations concerning ComEd’s revenues and rate design, based not on whether, in the 

AG’s words in its earlier Motion to Strike, the “investments ComEd seeks to include in rate base 

are used and useful and were prudently incurred,” but on claims about economic conditions in 

Illinois and the economic effects of ComEd’s proposed rates.  AG Mot. to Strike at 3.  He did 

not, however, testify about any specific costs ComEd incurs or the necessity or prudence of those 

costs.  Nor did he present any evidence that ComEd’s proposed ROE, Alt Reg plan or its SFV 

proposal - - the issues about which he offered recommendations - - disparately impact different 

classes of customers based on economic class or customer usage.  He did not, contrary to the 

AG’s central assertion, “provide[] specific analysis and data to enable the Commission to fairly 

assess the ‘financial burden that a rate increase could impose’.”  Petition at 3.  Nothing in his 

testimony discusses the potential impact or “financial burden” on any group or class of 

customers of setting the ROE at any particular level, or of ComEd’s Alt Reg plan or SFV 

proposal. 
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Consequently, the ALJs struck the vast majority of Mr. Colton’s testimony as irrelevant.  

In support of its ruling, the ALJs reiterated the position expressed in the September 17, 2010 

ruling and stated that, “evidence as [to] the general economic conditions that exist at present is 

not germane to ComEd’s allegation that it needs to increase its revenue requirement.”  

Commonwealth Edison Co., ICC Docket No. 10-0467, ALJ Ruling (Dec. 10, 2010). 

The AG’s current Petition fails for several reasons.  First, the ALJ Decision properly 

rejected a biased and unbalanced approach and applied the ALJs’ ruling regarding the relevance 

of economic conditions to the testimony of Mr. Colton in the same manner it previously applied 

the ruling to the testimony of Drs. Hewings and Andrade.  The AG’s alleged concerns about a 

“one-sided record” are ironic given that its Petition seeks to allow general economic testimony to 

be considered only when presented by its witness while unfairly denying ComEd the same 

opportunity.  Further, the information in Mr. Colton’s testimony continues to be irrelevant under 

the ALJs’ prior decision.  This is because the testimony serves no purpose other than to present 

unquantifiable, general economic testimony to advance the AG’s misguided argument that the 

requested rate increase will have a negative economic impact on some Illinois residents.  The 

ALJs’ decision regarding the relevancy of such general economic testimony should be applied 

even-handedly, as they have done, and the AG’s Petition should be denied.  If, however, the 

AG’s Petition is granted, it would be appropriate and necessary for the Commission to permit 

ComEd to re-file - - in surrebuttal - - Dr. Hewings’ and Dr. Andrade’s testimony (modified to 

respond to Mr. Colton). 

ARGUMENT 

I. THE ALJ PROPERLY STRUCK COLTON’S TESTIMONY CONCERING THE 
PURPORTED ECONOMIC IMPACT OF THE RATE CASE ON COMED 
CUSTOMERS. 
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Consistent with the September 17 ruling, the ALJ Decision struck those portions of Mr. 

Colton’s testimony that discussed general economic conditions and the purported generalized 

and non-specific impact  a limited number of proposals will have on low-income ComEd 

customers.  This resulted in the ALJ striking the vast majority of Mr. Colton’s testimony.  

Specifically, the ALJs ordered that Mr. Colton’s testimony be stricken from “page 9, line 181, 

through page 37, line 834, and stricken again at page 38, line 860, through page 50, line 1205.”  

Commonwealth Edison Co., ICC Docket No. 10-0467, ALJ Ruling (Dec. 10, 2010).  The ALJs 

recognized that while the Commission is “mindful of any financial burden that a rate increase 

could impose upon the general public” and the poor, “evidence as [sic] the general economic 

conditions that exist at present is not germane to ComEd’s allegation that it needs to increase its 

revenue requirement.”  Id.  The ALJs’ ruling that economic conditions, in the form of economic 

challenges identified in Mr. Colton’s testimony, are not relevant to the instant rate case is 

consistent with the September 17 ruling that economic benefits are not relevant.  See 

Commonwealth Edison Co., ICC Docket No. 10-0467, ALJ Ruling (Sept. 17, 2010)(Stating, “the 

economic ‘ripple effect’ that utility expenditures could have is simply not germane to the 

ultimate issue in a rate proceeding-whether the expenditures should be made at all.”) 

The AG’s Petition must fail because the position reflected in the above rulings– that the 

Commission should not alter rates based on an unquantified and unstated economic impact that a 

rate increase would purportedly have on the economy, customers or jobs– is consistent with the 

legal standards applicable to setting delivery revenue requirements expressed in Section 16-

108(c) of the Public Utilities Act (“PUA”) and applicable constitutional standards.  Relevant 

here, Section 16-108(c) provides:  

“[c]harges for delivery services shall be cost based, and shall allow the 
electric utility to recover the costs of providing delivery services through its 



 

5 
 

charges to its delivery service customers that use the facilities and services 
associated with such costs.”  

220 ILCS 5/16-108(c).1      

 Nothing in the above excerpt or anywhere else in Section 16-108 requires that rates be set 

based on external economic conditions as reflected in Mr. Colton’s testimony.  Further, while it 

is true that under Section 1-102(d) of PUA, one of the goals of utility regulation is to ensure “the 

fair treatment of consumers and investors,” the AG is mistaken in its belief that the general goals 

expressed in Section 1-102(d) or on the home page of the Commission’s website, represent 

additional, specific criteria that the Commission must use to determine whether ComEd’s 

proposed rates are reasonable and just.  If the AG’s contention were correct, there would be no 

need for the provisions of PUA that follow Section 1-102 that specifically provide the statutory 

framework through which PUA’s regulatory goals are to be achieved.   In addition, Section 1-

102 is a mere expression of intent that, under black letter Illinois law, does not create rights and 

cannot overcome a substantive provision such as 16-108(c) that requires the utility to be allowed 

to recover its costs.  Legislative preambles do not “confer powers” or “determine rights.”  

 Citizens Utility Bd. v. Illinois Commerce Comm’n, 166 Ill. 2d 111, 131 (1995); Governor's 

Office of Consumer Services v. Illinois Commerce Comm'n, 220 Ill. App. 3d 68, 74 (3rd Dist. 

1991); see also, Monarch Gas Co. v. Illinois Commerce Comm’n, 261 Ill. App. 3d 94, 99-100 

(5th Dist. 1994), appeal denied, 157 Ill. 2d 505.   Finally, the AG’s argument concerning section 

1-102 is wholly inconsistent with its earlier position that the positive effects on consumers of 

                                                      
1 Section 16-108(d) provides that “The Commission shall establish charges, terms and conditions for delivery 
services that are just and reasonable and shall take into account customer impacts when establishing such charges.” 
220 ILCS 5/16-108(d).  Nothing in the provision however, indicates that “customer impact” is intended to imply that 
the Commission should consider external economic conditions when determining whether proposed rates are just 
and reasonable.   Moreover, as stated earlier, nothing in Mr. Colton’s stricken testimony identifies any specific 
customer impacts resulting from the ROE, Alt Reg or SFV proposals. 
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ComEd’s spending and investment are not properly considered.  The AG cannot have it both 

ways.   

 Moreover, a utility is constitutionally entitled to rates that yield a reasonable return on the 

value of its property.  See Bluefield Water Works & Improvement Co. v. Public Serv. Comm’n of 

West Virginia, 262 U.S. 679, 690 (1923).  The AG in its Petition includes several quotations of 

ComEd witnesses that it mischaracterizes as examples of the Commission allowing ComEd to 

present evidence of the economic interests of its investors while denying the AG the opportunity 

to present evidence of the economic interests of consumers through Mr. Colton’s testimony.  

Petition at 3-4.  In truth, ComEd witnesses provide substantial testimony regarding ComEd’s 

cost of capital, credit metrics and investor confidence because those factors are to be considered 

in determining whether a rate of return is reasonable under well-established constitutional 

standards.  The Supreme Court in Bluefield stated,  

“The return should be reasonably sufficient to assure confidence in the financial 
soundness of the utility and should be adequate, under efficient and economical 
management, to maintain and support its credit and enable it to raise the money 
necessary for the proper discharge of its public duties.”  

Id. at 693. 

Thus, for example, ComEd witness Phillip O’Connor’s testimony regarding whether 

there is sufficient investor confidence in ComEd to allow it to “undertake the transformation of 

the traditional delivery network to the smart grid,” goes directly to the issue of whether ComEd’s  

rate of return is “reasonably sufficient to assure financial confidence in the financial soundness” 

of ComEd and whether the return is adequate to “enable [ComEd] to raise the money necessary 

for the proper discharge of its public duties.”  See O’Connor Reb., ComEd Ex. 26.0, 2:34-36.  

Similarly, Susan Abbott’s assertion (erroneously attributed to Susan Tierney in the Petition) that 

the Commission must seriously consider the credit metrics resulting from its decisions speaks to 
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the requirement that ComEd’s rate of return “should be adequate … to maintain and support its 

credit,” which will allow it to finance at lower rates than otherwise may be available.  See Abbott 

Dir., ComEd Ex. 5.0, 7:135-141. 

In contrast, Mr. Colton’s testimony is void of evidence relating to whether ComEd’s rate 

proposals are just and reasonable.  As already stated, Mr. Colton’s testimony will not help the 

Commission “consider the effect that its actions will have on consumers” (Petition at 4), because 

nothing in the stricken testimony addresses that issue.  Nor does Mr. Colton address how 

customers would benefit if his recommendations were adopted.  Further, though the AG claims 

that Mr. Colton’s testimony “responds to ComEd witness proposals regarding the appropriate 

return of equity, rate design and low income program funding” (Petition at 6), the testimony does 

not address the merits of ComEd’s proposed return on equity, the Alt Reg plan or ComEd’s SFV 

proposal.  Mr. Colton’s testimony also fails to provide evidence demonstrating that any of the 

above-mentioned rate proposals disparately impact different classes of customers based on 

economic class or customer usage. 

Moreover, the ALJ properly ruled that Mr. Colton’s testimony regarding Alt Reg was 

irrelevant.  As a preliminary matter, the AG’s assertion that Mr. Colton’s testimony relating to 

Alt Reg was not the subject of ComEd’s November 1, 2010 Motion to Strike is wholly 

erroneous.  In its Motion to Strike, ComEd explains that the ALJs must find Mr. Colton’s 

testimony irrelevant because it only discusses the impact of the rate case on the economic 

condition of customers and “does not address in any direct way the merits of (1) ComEd’s 

allowed return, (2) ComEd’s Alt Reg plan, or (3) its proposal to more accurately assign fixed 

and variable costs.”  ComEd Mot. To Strike at 4-5, emphasis added.  Thus, the fact that Mr. 

Colton’s testimony does not analyze in a substantive way whether ComEd’s rate proposals are 
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just and reasonable was a fundamental basis for ComEd’s assertion in its Motion to Strike that 

the testimony should be stricken as irrelevant. 

Even assuming arguendo that the AG is correct in its claim that the portion of Mr. 

Colton’s testimony relating to Alt Reg was not the subject of ComEd’s Motion to Strike, given 

the fact that Mr. Colton’s testimony provides no evidence regarding the impact on ComEd 

customers of any of ComEd’s rate proposals, no substantive analysis of the proposals and no 

reasons why Mr. Colton’s proffered recommendation should be adopted, the ALJs decision to 

strike Mr. Colton’s testimony pertaining to Alt Reg was consistent with its prior relevancy 

determinations.   

The AG’s attempt to frame Mr. Colton’s testimony regarding Alt Reg as a response to the 

testimony of ComEd witness Mary Anne Emmons is a red-herring and should be rejected.  This 

is because at bottom, Mr. Colton’s testimony regarding ComEd’s Alt Reg, ROE and SFV 

proposals are all based on Mr. Colton’s “risk transfer” theory.  See Colton Dir., AG Ex. 5.0, 

4:84-87.  That theory is invalid because (a) ComEd never sought to justify its proposals on the 

grounds that it would be appropriate to “transfer risk” from investors to customers, and (b) the 

risks supposedly transferred – that bills will increase, customers will be unable to pay them and 

customers must balance an inability to pay the electric bill with the inability to pay for other 

household necessities– are unique to and always borne by customers.  See Id., 30:681-86; 

33:760-64.  In any event, the ALJs’ decision to strike the Alt Reg related testimony was proper 

because the Alt Reg plan is not even at issue in this docket.  

II. THE ALJ DECISION SHOULD NOT BE REVERSED DUE TO PURPORTED 
INTERNAL INCONSISTENCIES. 
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The AG’s contention that the ALJ Decision is internally inconsistent is also unavailing.  

A review of the portions of Mr. Colton’s testimony that the ALJs did not strike reveals that the 

ALJs, in their discretion, generally allowed testimony that (i) did not discuss economic 

conditions and provided at least some nominal, if misdirected and legally unsupported, mention 

of reasonableness (Colton Dir., AG Ex. 5.0, 3:55-5:97); (ii) that stated recommendations to the 

Commission (Id., 5:99-6:115) or (iii) that largely quoted portions of ComEd’s witnesses 

testimony (Id., 6:120- 7:157).   

ComEd believes that Mr. Colton’s testimony should have been stricken in its entirety and 

there are portions of the allowed testimony that arguably relate to economic interests.  E.g. id., 

6:116-118.  Nevertheless, the allowed testimony does not make the stricken testimony any more 

relevant.  Indeed, if the Commission finds the ALJs’ testimony internally inconsistent it should 

be because Mr. Colton’s testimony should have been completely stricken and not because, as the 

AG suggests, Mr. Colton’s testimony concerning the purported economic impact of the rate 

proposals is relevant.  

III. IF THE COMMISSION GRANTS THE PETITION, THE COMMISSION 
SHOULD PERMIT COMED THE OPPORTUNITY TO RE-FILE THE 
TESTIMONY OF DR. ANDRADE AND DR. HEWINGS AS SURREBUTTAL 
TESTIMONY. 
 
As explained above, though Mr. Colton claims to respond to several different ComEd 

witnesses in his testimony, in reality his testimony boils down to an unsubstantiated claim that 

given existing general economic conditions, ComEd’s rate proposals will result in some sort of 

unquantified negative economic impact on the public.  While ComEd accepts the ALJ Decision, 

if the Commission agrees to review the Petition then fairness requires that it also review the 

portion of the ALJ Decision denying ComEd the opportunity to re-file the testimony of Dr. 
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Andrade and Dr. Hewings as surrebuttal testimony to refute Mr. Colton’s claims that ComEd’s 

investments as reflected in the rate proposals will have a negative economic impact.   

The AG claims that  Mr. Colton’s  testimony “does not address ComEd or utility jobs 

separately because he is presenting a ‘much higher-level overview of economic trends’”  

Petition at 8), essentially conceding that Mr. Colton’s economic testimony is more general and 

less specific to ComEd’s rates than that of Dr. Hewings and Dr. Andrade.  Petition at 8, emphasis 

added.  A few sentences later, the AG then boldly argues that ComEd’s “general economic 

testimony” should be rejected.  Petition at 8.  The Commission should not allow the AG to have 

it both ways.  If Mr. Colton is allowed to testify regarding “economic trends” that negatively 

impact ComEd customer’s ability to pay ComEd’s proposed rates then ComEd should be able to 

present evidence of “economic trends” that demonstrate that ComEd investments have a positive 

economic impact through the testimony of Dr. Hewings.  Similarly, if Mr. Colton’s testimony 

that seeks to compel ComEd to beseech Exelon to fund Alt Reg is allowed, then ComEd should 

be allowed to discuss the efforts that ComEd and Exelon have already made to assist low-income 

customers through the testimony of Dr. Andrade.  

Finally, the AG mischaracterizes the ALJ Decision when it claims that the ALJs’ denial 

of ComEd’s request to re-file the testimony of Drs. Andrade and Hewings demonstrated that the 

ALJ “rejected the linkage” between Mr. Colton’s testimony and the testimony of Drs. Andrade 

and Hewing.  Petition at 9.  In fact, ComEd’s request that Mr. Colton’s testimony be stricken and 

its request that it be allowed to re-file the testimony of Drs. Andrade and Hewings were pled in 

the alternative.  See ComEd’s Mot. to Strike at 9.  Because the ALJs granted ComEd’s request 

that Mr. Colton’s irrelevant testimony be stricken, there was no need for ComEd to re-file the 

testimony of Dr. Andrade and Dr. Hewings as rebuttal testimony.  It is this consistent and even-
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handed treatment by the ALJs on the issue of the relevance of general economic testimony that 

the AG now seeks to disrupt with its Petition.  The Commission should not allow it to do so. 

CONCLUSION 

WHEREFORE, ComEd respectfully requests that the Commission deny the AG’s 

Petition for Interlocutory Review to Reverse the ALJs’ Ruling to Strike the Testimony of Roger 

D. Colton.  Alternatively, ComEd requests that the Commission review the portion of the ALJ 

Decision denying ComEd’s request to re-file the testimony of Dr. Hewings and Dr. Andrade 

(appropriately modified to respond to Mr. Colton) as Surrebuttal Testimony.   
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