
STATE OF ILLINOIS
ILLINOIS COMMERCE COMMISSION

Commonwealth Edison Company )
) ICC Docket No. 10-0467

Proposed General Increase in Electric Rates. )

REACT’S VERIFIED COMBINED MOTION FOR RECONSIDERATION, MOTION 
FOR STAY OF TIME TO FILE A PETITION FOR INTERLOCUTORY REVIEW AND
MOTION TO COMPEL RESPONSES TO REACT’S 6TH SET OF DATA REQUESTS

The Coalition to Request Equitable Allocation of Costs Together (“REACT”), by and 

through its attorneys, DLA Piper LLP (US), pursuant to 83 Illinois Administrative Code Sections

200.190, 200.350, and 200.520, respectfully requests: (1) reconsideration of the Administrative 

Law Judges’ December 10, 2010 Ruling (“December 10 Ruling”), which denied REACT’s 

Motion to Compel (“Initial Motion to Compel”); (2) an immediate stay of the twenty-one (21) 

day period for seeking interlocutory review of the December 10 Ruling; (3) an Administrative 

Law Judges’ Ruling compelling Commonwealth Edison Company (“ComEd”) to provide 

responses to certain data requests contained in REACT’s 6th Set of Data Requests to ComEd.  In 

support of this Motion REACT states the following: 1

I.

INTRODUCTION

The Public Utilities Act (“Act”) requires that ComEd’s delivery services rate be cost 

based.  (See 220 ILCS 5/16-108(c).)  REACT is trying to determine whether the way in which 

ComEd seeks to allocate its costs to its largest customer class accurately reflects the costs that 

these customers cause on the ComEd distribution system.

                                                
1 The positions stated herein do not necessarily represent the positions of any individual member 
of REACT.



2

The December 10 Ruling denied REACT’s Initial Motion to Compel, which sought an 

order compelling ComEd to respond to certain of REACT’s Second, Third, Fourth, and Fifth Set 

of Data Requests.  The December 10 Ruling indicated, in part, that REACT’s Data Requests 

“appear[] to request customer-specific information” and that “[c]ustomer-specific information is 

unduly burdensome.”  The December 10 Ruling also stated that “REACT is not precluded from 

requesting information in discovery that is not customer-specific regarding the assets used to 

serve the extra-large load class of ComEd customers.”

For the reasons set forth below, REACT respectfully believes that the December 10 

Ruling is incorrect and should be reconsidered and reversed.  Nonetheless, given the compressed 

schedule in this case caused by ComEd’s delayed filing of testimony on issues of interest to 

REACT among others, REACT issued the additional Data Requests to ComEd on December 13, 

2010, focusing on class-wide information, consistent with the December 10 Ruling.  REACT 

received responses to those Data Requests in five separate emails, which were received on 

December 16, 17, 22, and 27, 2010.  Until REACT received ComEd’s responses to those Data 

Requests, REACT could not have know whether ComEd would provide the information 

necessary to determine if ComEd’s proposed rates are cost based, as required by the Act.  

REACT met with ComEd in an attempt to make reasonable attempts at reconciling differences 

on December 28, 2010, but could not reach resolution on ComEd’s incomplete responses to 

REACT’s 6th Set of Data Requests.

If ComEd had provided that information, it is possible that further Commission 

involvement regarding ComEd’s prior incomplete responses to REACT’s Data Requests would 

not have been necessary.  However, ComEd has refused to provide even the limited subset of 

class-wide information requested in REACT’s 6th Set of Data Requests.  In light of the 
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December 10 Ruling and ComEd’s continuing non-responsive answers, REACT wishes to both 

preserve its right to seek Commission review of the December 10 Ruling and seek to compel 

ComEd to answer the Data Requests contemplated by the December 10 Ruling.  Accordingly, 

REACT respectfully requests that the Administrative Law Judges (1) reconsider the December 

10 Ruling; (2) an immediate stay of the due date for a Petition for Interlocutory Review of the 

December 10 Ruling until seven (7) days after ComEd provides complete responses to the 

outstanding REACT 6th Set of Data Requests or the Administrative Law Judges rule upon the 

instant Motion to Compel those responses; and (3) compel ComEd to fully respond to REACT’s 

6th Set of Data Request, which were drafted to comply with the December 10 Ruling.

II.

THE DECEMBER 10 RULING SHOULD RECONSIDERED
AND REACT’S REQUEST FOR CLASS-SPECIFIC
ASSET INFORMATION SHOULD BE GRANTED

REACT is trying to determine whether the way in which ComEd seeks to allocate its 

costs to its largest customer class is grounded in Commission-mandated cost causation 

principles.  Relating ComEd’s actual delivery services costs for a class to ComEd’s rates for that 

class is required by the Act, which states:

Charges for delivery services shall be cost based, and shall allow the electric 
utility to recover the costs of providing delivery services through its charges to its 
delivery service customers that use the facilities and services associated with
such costs.

(220 ILCS 5/16-108(c)) (emphasis added.)  

As far as REACT can tell, the only way to determine whether ComEd’s proposed rates 

are “cost based” is to understand whether the costs reflected in ComEd’s proposed embedded 

cost of service study (“ECOSS”) -- which ComEd proposes to use to allocate its costs between 

its rate classes -- correlate with the facilities used to provide electric service to that class of 
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customers.  Accordingly, REACT propounded reasonable, straightforward Data Requests to 

elicit from ComEd the information needed to answer the question posed not only by REACT but 

by the Act itself.  (See Attachments A and B, REACT Ex. 2.11-2.17, 6.06-6.07, 6.09-6.10, 6.12-

6.14, 6.16, 6.28-6.36, 6.38, 6.40.)  

A. REACT Is Not Requesting Customer-Specific Cost Studies

Rather than attempt to explain why it should not be compelled to provide information that 

would allow REACT (and the Commission) to determine if the proposed allocation of the rate 

increase is “cost based” as required by the Act, ComEd repeatedly has alleged that REACT seeks 

customer-specific cost studies.  The December 10 Ruling also indicates an interpretation that 

REACT is seeking customer-specific information.  Even in its responses to REACT’s 6th Set of 

Data Requests, ComEd again asserts that REACT is seeking customer-specific information.  

(See, e.g., Attachment B, ComEd Response to REACT 6.28.)  REACT respectfully disagrees.

REACT reiterates that it is not requesting either from the Commission or from ComEd 

individual customer-specific cost studies.  REACT is requesting identification of the assets used 

to serve the Extra Large Load class.  The Act requires that ComEd’s delivery services charges be 

“cost based,” and that ComEd recover the costs “through its charges to its delivery service 

customers that use the facilities and services associated with such costs.”  (220 ILCS 5/16-

108(c)) (emphasis added). As both ComEd and the Commission are well aware, rates are 

charged on a class-wide basis, so identifying the assets used to serve the class is undoubtedly a 

necessary inquiry, a point that the Act obviously recognizes and that ComEd does not (and 

cannot) dispute.  (Cf. ComEd Response to REACT’s Motion to Compel at 4-5 (conflating 

REACT’s request for class-wide asset use with individual cost studies).)  



5

B. ComEd’s Suggestion That It Cannot Identify Assets Used To Serve Must Fail

REACT repeatedly has requested that ComEd identify the facilities which ComEd uses to 

provide service to the Extra Large Load customer class.  (See Attachments A and B, REACT 

2.11-2.17, 6.06-6.07, 6.09-6.10, 6.12-6.14, 6.16, 6.28-6.36, 6.38, 6.40)  ComEd claims that this 

information is beyond its ability to provide or compile.  However, the Act requires that ComEd 

have this information, and by the terms of its own tariffs, ComEd must know which customers 

take standard service, and which have non-standard facilities that supplant the class standard 

service assets.

The December 10 Ruling states that “[c]ustomer-specific information is unduly 

burdensome.”  That finding appears to validate or at least give credit to ComEd’s argument that 

it cannot identify the relevant assets.  However, as explained in REACT’s Reply in Support of its 

Motion to Compel, ComEd’s position is not credible and is undermined by the testimony of 

REACT expert witness (and former ComEd employee) Harry Terhune, as well as by the Data 

Request Responses and affidavits that ComEd itself submitted to try to support its position.  (See

REACT Ex. 3.0C at 20:480-21:514; Attachment B, ComEd Response to REACT 6.28; 

Attachment C, Affidavits of Lawrence S. Alongi and Affidavit of Todd Heckman.)  ComEd is 

capable of identifying the assets used to provide service to the Extra Large Load customer class, 

it simply has chosen not to provide this information, claiming that it is irrelevant to the issues in 

this proceeding.

To the extent that customers are using non-standard equipment, that equipment is paid for 

under ComEd’s Rider NS.  With regard to Rider NS facilities, the current version of ComEd’s 

Rider NS provides in part as follows: 

If (a) larger, more, or different services are required or requested by the retail 
customer, or (b) larger, more, or different facilities than those needed to provide 
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standard electric service to the retail customer are in place, required or requested 
by such retail customer, and such services or facilities are reasonably and 
technically feasible, and can be furnished, installed, operated, replaced, and 
maintained with no significant adverse impact on the Company’s system with 
respect to reliability or efficiency, such services or facilities are furnished, 
installed, owned, operated, replaced, and maintained by the Company, provided 
the Company is allowed to recover from the retail customer the costs of 
furnishing, installing, owning, operating, replacing, and maintaining such services 
or facilities, including the cost consequences of any applicable federal or state 
income tax liability. Such larger, more, or different services or facilities are 
designated in this rider as nonstandard services and facilities.

(Ill. C.C. No. 10, Original Sheet No. 277; see also Attachment B, ComEd Response to REACT 

6.28 (acknowledging that ComEd evaluates a customer’s assets-used-to-serve when considering 

requests for modified or new service).)  For calculating the costs charged to individual customers 

under Rider NS, ComEd defined as “Amount, in $, that must be paid to the Company for the 

installation or provision of nonstandard services and facilities prior to such installation or 

provision.”  (Id. at Original Sheet 279.)  The functions that go into this charge include the 

differential in labor (direct and indirect), materials, and engineering costs between standard 

service and required service.  (Id.)  Thus, ComEd must know the costs of the non-standard 

facilities used to provide service to these customers; ComEd must identify the particular facilities 

to serve the customers when it constructs and bills for those facilities.

With regard to the standard service, in order to properly bill the class pursuant to the 

Act’s mandate for cost-based rates, ComEd must know what facilities are used to provide the 

class with standard service.  (220 ILCS 5/16-108(c).)  ComEd’s claim that it cannot compile 

information regarding assets used to serve when those assets are either defined by standard 

service or facilities installed for a specific customer for which ComEd bills the customer cannot 

stand.

The affidavits that ComEd presented in opposition to REACT’s Motion to Compel were 

presented out of context and were inapposite, because, again, REACT is not requesting 



7

customer-specific cost studies.  Neither Mr. Alongi nor Mr. Heckman’s affidavit contradicted

REACT’s contention that ComEd has information regarding which assets are used to serve the 

Extra Large Load customer class.  (See Attachment C, ComEd Response to REACT’s Motion to 

Compel, Attachments A and B.)  Those affidavits were presented by ComEd in a June 29, 2009 

ComEd Motion for Reconsideration in ICC Docket No. 08-0532 after ComEd had been ordered 

to provide information about the facilities used to serve REACT’s customer members.  ComEd 

was objecting there -- as here -- on the theory that it should not have to provide individual cost of 

service studies.  But, again, that is not what REACT seeks, so ComEd’s objection on that basis is 

simply irrelevant.  

In any event, those affidavits confirm that ComEd can provide detailed information about 

facilities used to serve the Extra Large Load customer class.  To the extent that Mr. Alongi’s 

affidavit from ICC Docket No. 08-0532 addresses the issues relevant to the present Motion, 

ComEd was ordered to study the Street Lighting service drops pursuant to the Special 

Investigation Proceeding Order, mitigating against Mr. Alongi’s alarmist viewpoint in his 

affidavit.  (See Attachment C, Affidavit of Lawrence C. Alongi, at ¶ 5.)  City of Chicago witness 

Edward C. Bodmer discussed the ComEd study and its flaws in his Direct Testimony in the 

present case.  (See City of Chicago Ex. 1.0.)  As a result, ComEd does not provide any evidence 

contradicting REACT’s evidence that ComEd has the capacity to identify the assets used to serve 

the Extra Large Load class.  

ComEd further confirmed that it could provide the requested information in responses to

a REACT Data Requests in ICC Docket No. 08-0532:

Notwithstanding the lack of available data, ComEd has considered development 
of an alternative approach to estimating cost information for the 14 REACT 
member accounts with over 10,000 kW of load.  Such a methodology would use 
as much available customer-specific distribution facilities and cost 
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information as reasonably practical and would use simplifying assumptions 
such as system average unit costs and adders and/or multipliers, as 
appropriate, to account for those distribution facilities and costs that are not 
specifically identified or available but are in fact used in providing service to 
the 14 REACT accounts.

(ComEd Second Supplemental Response to REACT 2.38, ICC Docket No. 08-0532) (emphasis 

added.)  ComEd reiterated its ability to generate such information in its response to REACT 

6.28: “ComEd identifies certain ComEd assets used and/or needed to serve a customer every 

time a customer requests new or revised service . . ..” (Ex. B.)2  In spite of this capability, 

ComEd has admitted that it does not even know what assets are included in the Extra Large Load 

class’s allocation.  (See Ex. B, ComEd Responses to REACT 6.20, 6.22-6.25.)  

The “bottom line” is that ComEd can provide the information requested by REACT.  

That information will be used to examine whether ComEd’s proposed rates are cost based, as 

required by the Act.  Accordingly, ComEd should be required to provide that information, as 

requested in REACT’s Motion to Compel.

III.

THE COMMISSION SHOULD COMPEL FULL
RESPONSES TO REACT’S 6TH SET OF DATA REQUESTS

Although REACT disagrees with the December 10 Rulings, in order to keep the 

discovery process moving, REACT proceeded to issue additional Data Requests to ComEd 

consistent with the December 10 Ruling.  Those Data Requests were served on December 13, 

2010, and ComEd completed its responses on December 27, 2010.  REACT has reviewed

ComEd’s responses to those Data Requests, and several of ComEd’s answers contain improper 

objections are non-responsive.  
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As required by the Commission’s regulations, REACT held a conference call with 

ComEd on December 28, 2010 in an attempt to resolve this discovery dispute.  Unfortunately, 

ComEd did not have any principals on that call, and as of the date of the filing of the instant 

Motion, ComEd only has indicated that it will supplement Data Requests 6.07 and 6.12; REACT 

has not heard further from ComEd.  Unless and until REACT receives fully responsive answers 

to -- at minimum -- its 6th Set of Data Requests, the Commission and parties to the case will be 

unable to determine whether ComEd is actually going to provide the information necessary to 

determine if ComEd’s proposed rates are cost based, as required by the Act.  As a result, the 

Commission should find that REACT’s Data Requests are relevant and should be answered fully 

by ComEd in order to provide information essential for the Commission’s decision in the instant 

proceeding.

A. Cost Causation Principals Require That ComEd
Identify The Assets Used to Serve Extra Large Load Customer Class

The premise of REACT’s 6th Set of Data Requests is simple: identify the different 

categories of assets that ComEd uses to serve the Extra Large Load class, in accordance with the 

Administrative Law Judges’ December 10 Ruling.  (See REACT 6.10, 6.28, 6.29, 6.31, 6.33, and 

6.35.)  REACT’s proposed use of this information is equally straightforward: determine whether 

ComEd’s proposed rates allocate the costs for these assets among the classes that use them, so 

that every class pays its fair share.  ComEd objects to these data requests as being both irrelevant 

and unduly burdensome.  As discussed above, in order to fulfill the mandate of Section 5/16-

108(c) of the Act, ComEd must offer cost-based delivery rates for each class.  This mandate is 

                                                                                                                                                            
2 REACT witness Mr. Terhune further opined in his Direct Testimony that it would be 
reasonable to compel ComEd ComEd to undertake such an investigation.  (See REACT Ex. 3.0C 
at 20:480-21:514.)
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meaningless if an evaluation of ComEd’s costs is deemed irrelevant, or compelling ComEd to do 

is deemed unduly burdensome.  

ComEd’s refusal to provide the class-wide asset-used-to-serve data specifically 

encouraged by the ALJs in the December 10 Ruling is contrary to the Commission’s Rules of 

Practice.  “The principal goal of the hearing process is to assemble a complete factual record to 

serve as basis for a correct and legally sustainable decision..”  (83 Ill Admin Code § 200.25(a).)  

Assets used to serve a customer class plainly falls within that standard: one of the ultimate 

question facing the Commission is whether ComEd has designed cost-based rates in compliance 

with Section 5/16-108(c) of the Act.  Second, the Commission’s Rules of Practice also state: 

“[E]vidence not admissible under such rules [used by Illinois courts] may be admitted if it is of a 

type commonly relied on by reasonable prudent person in the conduct of their affairs.”  (83 Ill. 

Admin. Cost 200.610(b).)  Thus, even if assets-used-to-serve the Extra Large Load customer 

class is technically irrelevant -- which should be impossible given the language of the Act -- the 

Commission is fully justified overruling ComEd’s relevance objection under section 200.610(b), 

and should do so.

Nor are these data requests unduly burdensome.  As REACT witness Harry L. Terhune 

testified, it is reasonable to require ComEd to undertake such an evaluation.  (REACT Ex. 3.0C

at 20:480-21:514.)  As Mr. Terhune further stated, the primary/secondary study ComEd 

undertook after the 2008 Special Investigation Proceeding is a proof of concept that ComEd can 

undertake such an evaluation.  (See id. at 27:639-645.)  The fact that ComEd has not undertaken 

these analyses on its own volition -- when it has sole access to the underlying information that no 

other party can duplicate -- cannot be a sufficient reason for ComEd to avoid providing these 

analyses.
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Finally, to the extent that ComEd raises concerns about listing assets used to serve in 

response to REACT 6.29, REACT notes that ComEd itself admitted in response to REACT 6.28 

that it does evaluate certain assets used to serve a customer every time it considers a request for a 

change in service.  (See Attachment B.)  Meanwhile, ComEd concedes that it has not analyzed 

which assets are allocated to the Extra Large Load customer class.  (See, e.g., Attachment B

(ComEd Responses to REACT 6.20, 6.22-6.25).)  To provide absolute clarity, REACT never 

requested an evaluation completely devoid of contextually reasonable assumptions; REACT 

merely requests that ComEd provide a full evaluation and disclose its assumptions so the Extra 

Large Load customer class is not charged for costs it does not cause.

As a result, the Commission should reject ComEd’s objections to REACT 6.10, 6.28, 

6.29, 6.31, 6.33, and 6.35, compel ComEd to fully respond to the Data Requests by providing the 

requested analyses, and reanswer related Data Requests (including, but not limited to, REACT 

6.30, 6.32, 6.34, 6.36, 6.38, and 6.40) that refer to the presently non-responsive answers in 6.10, 

6.28, 6.29, 6.31, 6.33, and 6.35.

B. The Commission Should Reject ComEd’s Overly-
Literal and Undefined Vagueness Objections Regarding Standard Service

In response to several REACT questions based on ComEd’s Tariff Sheets, ComEd 

responded with vague and ambiguous objections on the grounds that certain terms in the 

questions were not part of the referenced Tariff Sheets.  As a result, ComEd failed to fully 

answer several questions about assets used to provide Standard Service to the Extra Large Load 

class, on the terms explained by ILL C.C. No. 10 Original Sheets 155 and 168.  The Commission 

should compel ComEd to fully respond to REACT 6.06-6.07, 6.09, 6.12-6.14 and 6.16.

As part of REACT’s effort to identify the assets used to serve the Extra Large Load class, 

REACT is seeking information regarding the assets that ComEd can and does (or cannot and 
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does not) use to provide Standard Service to the class.  As explained in Original Sheets 166-168, 

secondary service to a customer with demand above 4.5 kW (i.e. all members of the Extra Large 

Load class) is “2160/3740 volts or higher, three-phase.”  As REACT witness Mr. Terhune 

explains, 2160/3740 V is “nominal 4 kV” power, and nominal 4 kV is Standard Service for this 

customer group.  (REACT Ex. 3.0C at 11:271-12:287, 25:594-598, 9:n.2.)

In sum, REACT is attempting to figure out what assets ComEd uses to provide Standard 

Service to Extra Large Load class customers under normal conditions.  These questions are

neither vague nor ambiguous, and once again get to the heart of the issue at hand, i.e. the assets 

ComEd uses to serve the Extra Large Load customer class.

ComEd’s respond to these Data Requests by implying, but not stating, that Standard 

Service has no standard components, and that every customer is served with unique collections 

of assets.  If, in fact, such collections of components used to provide standard service exist, then 

the Extra Large Load class’s fair share of these assets should form the core of its cost-based 

allocation.  If no such collections of assets exist, it provides further proof that ComEd needs to 

conduct a survey of the assets used to serve the Extra Large Load class to accurately reflect the 

costs caused by this class.  Thus, REACT respectfully requests that the Commission compel 

ComEd to fully answer REACT 6.06-6.07, 6.09, 6.12-6.14 and 6.16.

III.

THE DEADLINE FOR A PETITION FOR INTERLOCUTORY
REVIEW OF THE DECEMBER 10 RULING SHOULD BE STAYED

If ComEd provides the information requested in REACT’s 6th Set of Data Requests, it 

still is possible that further Commission involvement regarding ComEd’s prior incomplete 

responses to REACT’s 2nd Set of Data Requests may be unnecessary.  On the other hand, if 

ComEd continues to fail to provide that information, further Commission involvement will be 
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necessary.  Obviously, REACT does not wish to require the Commission or the Administrative 

Law Judges to spend time and effort on evaluating a Petition for Interlocutory Review that may 

be unnecessary if ComEd actually provides requested information.  However, until ComEd 

actually responds to REACT’s 6th Set of Data Requests, or the Administrative Law Judges 

otherwise rule upon the Motion to Compel contained in the instant pleading, REACT 

respectfully moves to preserve its right to seek Commission review of the December 10 Ruling 

in the event that ComEd does not provide that information.  REACT seeks to conserve 

Commission resources, allow the Administrative Law Judges to consider the instant Motion to 

Compel, and to permit ComEd to have an opportunity to respond to the outstanding REACT 

Data Requests, all of which constitute “good cause” to extend the due date.  (83 Ill. Admin. Code 

§ 200.520(a).)  Thus, it would be appropriate to stay the due date for a Petition for Interlocutory 

Review of the December 10 Ruling to seven (7) days after ComEd provides complete responses 

to the outstanding REACT Data Requests or the Administrative Law Judges rule upon the instant 

Motion to Compel those responses.  Given that the Petition for Interlocutory Review otherwise 

would be due on January 3, 2011, REACT respectfully requests this relief be granted on an 

expedited basis.

IV.

CONCLUSION

The Commission’s policy regarding discovery provides for “full disclosure of all 

relevant and material facts to a proceeding.”  (83 Ill. Admin. Code § 200.340) (emphasis added).  

REACT seeks that full disclosure from ComEd to determine whether the rates ComEd has 

proposed conform with the Act’s cost based requirements.  This full disclosure comes in the 
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form of providing fully responsive answers to both REACT’s 2nd Set of Data Requests and, 

separately, REACT’s 6th Set of Data Requests.

WHEREFORE, the Coalition to Request Equitable Allocation of Costs Together 

respectfully requests (1) reconsideration of the Administrative Law Judges’ December 10, 2010 

Ruling; (2) an immediate stay of the twenty-one (21) day period for seeking interlocutory review 

of the December 10 Ruling; (3) rejection of ComEd’s objections and compulsion of ComEd’s 

full responses to REACT’s 6th Set of Data Requests; and (4) such other relief deemed 

appropriate by the Commission.  
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Respectfully submitted,

THE COALITION TO REQUEST EQUITABLE 
ALLOCATION OF COSTS TOGETHER

By: /s/ Christopher J. Townsend
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