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STATE OF ILLINOIS

ILLINOIS COMMERCE COMMISSION

NORTHERN ILLINOIS GAS COMPANY )
d/b/a NICOR GAS COMPANY )

) Docket No. 10-0562
Application pursuant to Section 8-104 and )
Section 9-201 of the Illinois Public Utilities )
Act for consent to and approval of an Energy )
Efficiency Plan and approval of Rider 30, )
Energy Efficiency Plan Cost Recovery and )
Related changes to Nicor Gas’ tariffs )

RESPONSE OF NICOR GAS COMPANY
TO THE NORTHERN ILLINOIS MUNICIPAL 

NATURAL GAS FRANCHISE CONSORTIUM’S 
PETITION FOR INTERLOCUTORY REVIEW 

OF DECEMBER 17, 2010 RULING

Northern Illinois Gas Company, d/b/a Nicor Gas Company (“Nicor Gas”) hereby submits 

to the Illinois Commerce Commission (the “Commission”) this Response to the Northern Illinois 

Municipal Natural Gas Franchise Consortium’s (the “Consortium”) Verified Petition for 

Interlocutory Review of the December 17, 2010 Ruling Granting Nicor Gas’ Motion to Strike 

(“Petition”).  Nicor Gas files this Response within seven days of the filing of the Petition 

pursuant to 83 Ill. Adm. Code § 200.520(a).  In support of this Response, Nicor Gas states as 

follows:

I. ARGUMENT

The Consortium’s Petition should be denied—the Consortium seeks to raise an issue that 

has no place in this proceeding.  The Administrative Law Judge (“ALJ”) properly granted Nicor 

Gas’ Motion to Strike Consortium Exhibits 1.0-1.2 in their entirety and “the cross-examination 

of Nicor Gas Company witness James Jerozal by counsel for the Northern Illinois Municipal 
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Natural Gas Franchise Consortium regarding franchise agreements.”1  (Petition, Attach. G).  In 

particular, the ALJ’s ruling was proper as there is nothing in Section 8-104 of the Public Utilities 

Act (the “Act”) addressing the interaction of a statutorily-required proposed energy efficiency 

program with franchise agreement issues.  See 220 ILCS 5/8-104.  The ruling also was proper 

under the Commission’s Rules of Practice, which require that irrelevant evidence be excluded in 

contested cases.  83 Ill. Adm. Code § 200.610(a).  “‘Relevant evidence’ means evidence having 

any tendency to make the existence of any fact that is of consequence to the determination of the 

action more probable or less probable than it would be without the evidence.”  People v. Monroe, 

66 Ill. 2d 317, 321-22 (1977) (quoting Rule 401 of the Federal Rules of Evidence).  The purpose 

of this proceeding is the Commission’s review of Nicor Gas’ proposed energy efficiency plan 

(“EEP”)—nothing more.  See, e.g., 220 ILCS 5/8-104(f).  Thus, quite simply, the issues in this 

proceeding are properly limited to the Commission’s decision whether or not to approve Nicor 

Gas’ proposed EEP, consistent with the Act’s requirements.  The Consortium’s testimony is 

irrelevant to the issues subject to review under the Act, therefore, the testimony and attached 

exhibits and the cross-examination of Nicor Gas’ witness relating to franchise agreements were 

all properly stricken from the record.

The Consortium does not—because it cannot—contest the fact that there is nothing in 

Section 8-104 regarding franchise agreements, much less a requirement that a gas utility enter 

into a purported “model” franchise agreement.  Rather, the Consortium seeks to improperly 

leverage this proceeding to impact franchise negotiations.  In its effort to confuse the issues, the 

Consortium argues that “[w]hether there is a specific reference in Section 8-104 is not the 

                                                
1 Thus, contrary to statements in the Petition (Petition at 2, 10), the ALJ’s ruling did not strike 
the cross-examination of Mr. Jerozal in its entirety.
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standard for relevance.”  (Petition at 12).  Under the Consortium’s logic, the record here quickly 

could be filled with superfluous testimony however far removed from Nicor Gas’ EEP, which 

would run counter to the express purpose of this proceeding under Section 8-104.  The 

Consortium also argues that the statute provides for Nicor Gas to be “responsible for overseeing 

the design, development, and filing of their efficiency plans with the Commission,” and that Mr. 

Jerozal agreed that the statute so states.  (Petition at 4, 10-11).  The fact that Mr. Jerozal 

conceded on cross-examination to the language of the statute does not advance the Consortium’s 

argument because the Commission does not need testimony from any party restating the 

statutory language to determine whether Nicor Gas’ EEP meets the requirements of the statute.

Moreover, the Consortium’s Petition continues to obfuscate the issue at the crux of Nicor 

Gas’ motion—that Consortium witness Bourke’s testimony is wholly irrelevant to this 

proceeding about Nicor Gas’ proposed EEP because it revolves around the Consortium’s efforts 

to establish a “Model Franchise Agreement.”  (See, e.g., Petition, Attach. A, 5:80-81). 

Specifically, the Petition, like the response to Nicor Gas’ motion, is filled with rhetoric about 

Nicor Gas’ purported failure to collaborate with stakeholders like the Consortium.  For example, 

the Consortium points to Mr. Jerozal’s “admission” on cross-examination that “although Nicor 

consulted with a few stakeholders as it developed its EEP…, it did not consult with the 

Consortium.”  (Petition at 5).  The Consortium also expresses its “belief” that “Nicor has done a 

poor job of collaborating and engaging with stakeholders...,” and argues that it is unfair “to 

exclude information about Nicor’s lack of collaboration and engagement with [the 

Consortium]....”  (Id. at 6, 13).  Importantly, Mr. Jerozal, who is Nicor Gas’ General Manager of 

Energy Efficiency, testified at the evidentiary hearing that Nicor Gas should not have consulted 

with the Consortium because the issues advanced by the Consortium were irrelevant to the 
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Commission’s consideration of Nicor Gas’ EEP.  (Petition, Attach. B, Transcript at 84:13-17, 

85:11-16).  Thus, contrary to the Consortium’s insinuations, it is simply not an issue of any 

consequence that Nicor Gas did not consult with the Consortium, particularly where Nicor Gas 

had no obligation to do so, statutory or otherwise.

Review of the Consortium’s testimony and its filings relating to Nicor Gas’ motion 

demonstrate that its intent in this proceeding is not to promote “collaboration” on Nicor Gas’ 

EEP, but to influence the development of a “Model Franchise Agreement” with Nicor Gas.  The

Consortium witness Bourke recommends that the Commission “direct” Nicor Gas to “consult” 

with the Consortium given “the clear interplay between energy efficiency-related items and the 

Consortium’s efforts to establish a Model Franchise Agreement.”  (Petition, Attach. A, 11:245-

48).  Indeed, Mr. Bourke’s testimony does not even mention the statute governing this 

proceeding, Section 8-104, until page 9 of approximately 11 pages of testimony, with the 

majority of the testimony describing the Consortium and its purpose in seeking to establish a 

“Model Franchise Agreement,” and offering commentary on Nicor Gas’ current form franchise 

agreement.  (Id., 4:54-9:183).  The Consortium’s Petition highlights its intent to influence the 

development of a “Model Franchise Agreement” with Nicor Gas:  “By incorporating energy 

efficiency into a Model Franchise Agreement that could be used by municipalities throughout the 

Nicor service territory, Nicor could effectively partner with local governments to advance energy 

efficiency issues with residents and small businesses in the community.”  (Petition at 13; 

emphasis added).

In summary, the ALJ properly struck Consortium Exhibits 1.0-1.2 in their entirety and 

the cross-examination of Mr. Jerozal relating to franchise agreements because Nicor Gas 

demonstrated that evidence relating to franchise agreements has no place in this proceeding.
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II. CONCLUSION

WHEREFORE, for the foregoing reasons, Northern Illinois Gas Company, d/b/a Nicor 

Gas Company, respectfully requests that the Commission deny the Consortium’s Petition for 

Interlocutory Review.  The Consortium seeks to address evidence that is neither relevant nor 

appropriate to the matters at issue in this proceeding.  

Dated:  December 28, 2010
Respectfully submitted,

NORTHERN ILLINOIS GAS COMPANY

D/B/A NICOR GAS COMPANY

By:  /s/ John E. Rooney
       One of its attorneys

John E. Rooney
Anne W. Mitchell
john.rooney@r3law.com
anne.mitchell@r3law.com
ROONEY RIPPIE & RATNASWAMY LLP
350 West Hubbard Street, Suite 430
Chicago, Illinois 60654
(312) 447-2800



CERTIFICATE OF SERVICE

I, John E. Rooney, hereby certify that I caused copies of the Response of Nicor Gas 

Company to the Northern Illinois Municipal Natural Gas Franchise Consortium’s Petition for 

Interlocutory Review of December 17, 2010 Ruling to be served upon the service list in Docket 

No. 10-0562 by e-mail on December 28, 2010.

/s/ John E. Rooney
John E. Rooney
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