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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 
 

COMMONWEALTH EDISON COMPANY ) 

       ) No. 10-0467 

Proposed general increase in electric service rates ) 

 

THE PEOPLE OF THE STATE OF ILLINOIS’ 

PETITION FOR INTERLOCUTORY REVIEW  

TO REVERSE THE ALJS’ RULING TO STRIKE  

THE TESTIMONY OF ROGER D. COLTON 

 

 The People of the State of Illinois, by Lisa Madigan, Attorney General (“AG” or “the 

People”) hereby request that the Commission grant interlocutory review and reverse the ALJs 

December 10, 2010 Ruling that struck portions of the Direct Testimony of the People’s witness 

Roger D. Colton.  The Ruling will deny the Commission the factual record to properly balance 

the interests of consumers and investors and will result in a one-sided record where no fewer 

than five Commonwealth Edison Company (“ComEd”) witnesses testify on the concerns of 

investors, but no witness fully addresses the concerns of consumers.  Further, the Ruling requires 

clarification in that ComEd has apparently interpreted it to authorize it to refile exactly the same 

testimony that was stricken by the ALJs in a September 17, 2010, contrary to the Ruling’s 

statement that “[a]ll other relief requested in that Motion is denied.”    

In further support of this Petition, the People state as follows: 

1.  The Commission Should Grant Interlocutory Review and Reverse the ALJs 

Ruling To Protect the Hearing and Record in this Docket. 

 

The Commission’s rules provide that any ruling by an ALJ may be reviewed by the 

Commission, and the Commission “may affirm or reverse the ruling in whole or in part, and may 

take other just and reasonable action with respect to the ruling...”  83 Ill. Adm. Code 200.520(b).  

The Commission should act to restore the testimony stricken by the ALJs so that (1) no party is 
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prejudiced at the hearing and (2) the Commission’s Final Order in this docket is not subject to 

remand under Section 10-201(e)(ii) of the Public Utilities Act.
1
   220 ILCS 5/10-201(e)(ii).    

2.  The ALJs Ruling Is Internally Inconsistent And Needs To Be Modified So That 

The Factual Bases For The Witness’s Conclusions Are Included In The Record. 

 

 Mr. Colton offered fifty pages of narrative testimony, and 45 pages of exhibits, including 

an extensive statement of his professional experience and publications.  AG Ex. 5.0 at 71-93 (as 

originally filed on e-docket on October 26, 2010).   The Introduction and Summary consisted of 

pages 1-9, and his final recommendation in connection with the rate case is found on page 37-38, 

lines 834-858.   The factual bases for his recommendations, including information about income 

trends and household expenditures, are discussed in the pages between his summary and his 

recommendation.  He provides details about how to quantify “basic family needs” or a “self-

sufficiency” budget along with analyses of the income available to households in the ComEd 

service area.  This information provides the Commission hard data on the ability of low- and 

middle-income consumers to cover their basic expenses, such as utility services, and their ability 

to absorb rate increases.  See id. at 11-12.   

 The ALJs Ruling allowed the Introduction and Summary (pages 1-9 through line 181) 

and the final recommendations (pages 37-38, lines 834-860) to remain in the record, but 

inexplicably removed the data supporting these conclusions from the record.  ALJs Ruling, 

December 10, 2010.  This ruling is erroneous, and will deprive the Commission of critical 

information necessary to fairly balance the interests of consumers and the interests of investors in 

terms of profit levels, cost levels, and rate design.   

                                                 
1
  The relevant portion of Section 10-201(e) provides: (ii) If it appears that the Commission failed to receive 

evidence properly proffered, on a hearing or a rehearing, or an application therefor, the court shall remand the case, 

in whole or in part, to the Commission with instructions to receive the testimony so proffered and rejected, and to 

enter a new order based upon the evidence theretofore taken, and such new evidence as it is directed to receive, 

unless it shall appear that such new evidence would not be controlling, in which case the court shall so find in its 

order. 
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While striking evidence about the financial ability of consumers to cover their basic 

expenses, the ALJs Ruling asserted that the Commission “is always mindful of any financial 

burden that a rate increase could impose upon the general public.”  Mr. Colton’s testimony 

provides specific analysis and data to enable the Commission to fairly assess the “financial 

burden that a rate increase could impose.”  By striking this evidence, the ALJs put the 

Commission in the untenable position of losing record evidence on this key issue.  The 

Commission should not be left in the position to rely on conclusions, while being prevented from 

reviewing the facts underlying the conclusions. 

The ALJs are correct that the Commission must be “mindful” of the financial burden a 

rate increase imposes on the public.  The General Assembly expressly included among the 

policies of the Public Utilities Act: 

 “the fair treatment of consumers and investors in order that … (vii) the impacts of 

regulatory actions on all sectors of the State are carefully weighed; and (viii) the rates for 

utility services are affordable and therefore preserve the availability of such services to 

all citizens.”   

 

220 ILCS 5/1-102(d).  Mr. Colton’s testimony addresses these critical concerns, and the evidence 

he offers is key to enabling the Commission to be “mindful” of the financial burdens created by 

rate increases.  

The relevance of Mr. Colton’s conclusions and his factual analysis is highlighted by the 

multiple witnesses offered by ComEd about the interests of investors.  The Commission’s 

mission, as stated on its home page, “is to pursue an appropriate balance between the interest of 

consumers and existing and emerging service providers to ensure the provision of adequate, 

efficient, reliable, safe and least-cost public utility services.”  www.icc.illinois.gov   ComEd 

offered extensive testimony on its interests as an existing service provider.  It offers no fewer 

than five outside experts who testify about the challenges and expectations facing investors, and 

http://www.icc.illinois.gov/
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the testimony of several ComEd employees similarly address investors’ interests.  For example, 

in addition to two cost of capital witnesses,
2
 ComEd offers the testimony of Susan Abbott, who 

presents the challenges existing in the financial markets in the wake of the September 2008 

credit crisis, and the testimony of Steven Fetter, who argues that investors require a “supportive 

regulatory climate” “before major investors will be willing to put forward substantial sums of 

money.”  ComEd Ex. 5.0 at 11-12; ComEd Ex. 45.0 at 10.  Similarly, ComEd offers the 

testimony of Phillip O’Connor, who testifies that “there must be confidence by investors and by 

ComEd in ComEd’s financial capacity.”  ComEd Ex. 26.0 at 2.  ComEd witness Susan Tierney 

argues that consumers should pay an additional 40 basis points in profit and that the Commission 

“must take into serious consideration” the credit metrics that result from its decisions.  Along 

with Mr. O’Connor, Ms. Abbott, and Mr. Fetter, she asserts that investors seek a “supportive” 

regulatory environment in “times of considerable stress in the capital markets.”  ComEd Ex. 5.0 

at 7 and summary.    ComEd Ex. 13.0 at 3, 16; ComEd Ex. 39.    

Mr. Colton’s testimony presents the other side of the coin:  In order to balance ComEd’s 

multiple witnesses, the Commission must consider the effect that its actions will have on 

consumers.  Without evidence about the financial stresses facing consumers, the Commission 

will have an imbalanced record:  heavy on evidence about the stresses and concerns in the 

financial community, but devoid of evidence about the financial stresses facing the consumers 

who will pay increased rates for this essential utility service.   

The ALJs ruling is wrong as a matter of law.  Mr. Colton’s testimony – his conclusions as 

well as the evidence supporting them – is relevant to the issues presented in this docket.  The 

People request that the Commission reverse the ALJs Ruling and allow the entirety of Mr. 

Colton’s testimony into the record. 

                                                 
2
  ComEd Ex. 11.0 at 20, 27; ComEd Ex. 38.0 (Seligson); ComEd Ex. 12.0 at 4-5; ComEd Ex. 37.0 (Hadaway).  
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3.  The ALJs Ruling Incorrectly Directed that Mr. Colton’s Testimony in Response 

to ComEd’s Alternative Regulation Proposal for a Low Income Assistance Program Be 

Stricken, as That Testimony Is Wholly Relevant to this Proceeding and Was Not the 

Subject of ComEd’s Motion to Strike. 

 

The ALJs’ December 10
th

 Ruling directed that all of Mr. Colton’s testimony offered in 

support of his conclusions be stricken, including the analysis pertaining to ComEd’s Low Income 

Alternative Regulation Plan proposal.  The People believe that the ALJs’ directive to strike 

Colton’s testimony at page 38, line 860 through page 50, line 1205, was an inadvertent error.  

This particular testimony was not the subject of ComEd’s November 12
th

 Motion, and the 

Commission should direct that the People be permitted to refile it. 

The testimony beginning on page 30 of Colton’s Direct Testimony is entitled “II.  The 

Company’s Low-Income Alternative Regulation Plan Proposal.”  AG Ex. 5.0 at 38, lines 860-

861.  Mr. Colton presents this testimony as a response to ComEd witness Emmons’ description 

of part of the company’s alternative regulation plan, as provided in the instant docket.  See 

generally, ComEd Ex. 18.   Colton’s analysis of this proposal addresses ComEd’s request that 

ratepayers be required to fund these programs to the tune of $10 million per year for the years 

2012 and 2013.  He argues that “using distribution ratepayer dollars to fund the proposed 

programs would allow the Company to double-collect identifiable dollars” because ratepayers 

are already paying for those arrears via the company’s uncollectible expense.  AG Ex. 5.0 at 40-

42.  His analysis goes on to describe how allowing ComEd to fund its low income programs with 

ratepayer dollars would permit the company to pass on the expense of the programs while 

retaining the benefits entirely for itself, without recognizing and considering the expense 

reduction in connections with changes in revenues levels to determine an appropriate revenue 

requirement.  AG Ex. 5.0 at 42-43.  This analysis is an example of a discussion of the “matching 

principle,” which is common to rate cases.       
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This specific discussion is not the focus of ComEd’s Motion.  Any relief requested in the 

Motion refers to the earlier part of Mr. Colton’s testimony that discussed the diminished ability 

of ComEd’s customers to absorb increases in utility rates given current economic conditions.  In 

contrast, the testimony beginning on page 38 and continuing through page 50 specifically 

addresses the unreasonableness of ComEd’s low-income program funding proposal in the 

context of traditional ratemaking principals.  ComEd’s Motion did not assert that a response to 

Ms. Emmons’ testimony in the instant case was inappropriate, nor did the ALJs’ ruling 

specifically describe how Colton’s response to Emmons was irrelevant.  Regardless of whether 

one agrees or disagrees with Colton’s analysis and conclusions on ComEd’s low income funding 

proposal, it is clearly within the scope of this proceeding  This portion of the December 10
th

 

ruling is obviously in error and should be reversed.      

4.  The Commission Should Reject ComEd’s Effort To Mischaracterize Mr. 

Colton’s Testimony In Order To Reverse An Order Striking Its Own Irrelevant 

Testimony. 

 

This matter arises from ComEd’s Motion Directed to the Direct Testimony of Roger D. 

Colton.  That motion falsely equated Mr. Colton’s testimony, which specifically responds to 

ComEd witness proposals regarding the appropriate return on equity, rate design and low income 

program funding and addresses the financial burdens facing ComEd residential consumers, with 

previously stricken ComEd testimony presenting an economic model that purported to show the 

“ripple effect” of ComEd construction and O&M spending on the local economy.  ComEd 

argued that because the “ripple effect” included the creation of jobs, and Mr. Colton discussed 

the growth of low-wage jobs in ComEd territory as contributing to the financial stresses facing 

consumers, Mr. Colton’s testimony justified the inclusion of ComEd’s economic “ripple effect” 

testimony.  ComEd misconstrued and misrepresented Mr. Colton’s testimony as a vehicle to 
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reintroduce the economic “ripple effect” testimony.  ComEd also requested that the ALJs reverse 

their prior order striking portions of the testimony of Dr. Juan Andrade, who testified about 

ComEd’s and its employees’ contributions to the Hispanic community. 

As discussed above, Mr. Colton’s testimony responded specifically to the proposals of 

several ComEd witnesses and presented the concerns of consumers to balance against the 

concerns of investors.  In addition to presenting evidence about the financial conditions facing 

significant blocks of consumers,
3
 Mr. Colton addressed ComEd proposals to shift risk from the 

Company’s shareholders to ratepayers.   On pages 6-7 of Mr. Colton’s testimony, he specifically 

responds to ComEd witnesses Guerra, Trpik, Hadaway, Tierney and Hemphill, all of whom 

made proposals that would shift risk from investors to consumers.  AG Exhibit 5.0 at 6-7.  

ComEd witnesses request a 40 basis point increase to the return on equity to cover the purported 

risk to the Company posed by energy efficiency programs; propose to more than double the 

residential single family fixed charges (under the “straight-fixed variable rate design”) in 

response to the risk related to collecting its fixed charges; and have addressed “decoupling”, or 

assuring the Company a pre-determined level of payment irrespective of customer usage, as 

ways to shift costs and risk to consumers.   Id.  Mr. Colton provides a counter-weight to these 

proposals by offering evidence of the “considerable stress” that consumers face in meeting their 

everyday, essential expenses.  Decisions about increasing inescapable fixed charges and 

increasing Company profits in response to consumers’ efforts to more efficiently use energy 

should be informed by data about what rate increases consumers can realistically be expected to 

absorb.  Investors’ interests need to be “balanced” with evidence on consumer concerns and 

ability to pay. 

                                                 
3
  Mr. Colton discusses the financial stresses faced by consumers, separated into five income “quintiles” which are 

made up of an equal number of households.  Mr. Colton addresses financial stresses faced by three quintiles at the 

lower income ranges, comprising 60% of the households in the region.  AG Ex. 5.0 at 9-10. 



8 

 

AG witness Colton did not respond to or address the issues raised by ComEd witnesses 

Hewings and Andrade.  He did not question or address the effect that a rate increase, or ComEd 

investments, or other spending would have on the general economy or on jobs.  Rather, in 

presenting the interests and situation of ComEd’s residential customers, he addressed the 

“significant decline” in the median income in the ComEd service area since 2000, and that “[t]his 

decline in median income likely reflects the long-term change in the jobs market that I will discuss in 

detail below.”
 4

   At pages 24-25 of his Direct Testimony, Mr. Colton provided the facts that underlie 

his conclusion that the long-term trend to lower paying jobs helps explain the decline in the median 

income in this area.5   Mr. Colton does not address ComEd or utility jobs separately because he is 

presenting a much higher-level overview of economic trends. 

ComEd’s Motion Directed to the Direct Testimony of Roger D. Colton did not request that 

specific portions of Mr. Colton’s testimony be stricken.  Rather, the Motion specifically and 

primarily requested that the ALJs reverse their ruling to exclude Dr. Hewings’ economic analysis as 

irrelevant.  That ruling, dated September 17, 2010 and attached as Exhibit A, stated: 

We note that Dr. Hewings’ testimony (ComEd Ex. 2.0) is not relevant, in its entirety, as 

it is not related to whether Commonwealth Edison Company should receive a rate 

increase or rate-related issues. The economic “ripple effect” that utility expenditures 

could have is simply not germane to the ultimate issue in a rate proceeding-whether 

expenditures should be made at all.  

 

ComEd’s effort to tie its general economic testimony, which seeks to justify its rate increase on 

the basis of a “ripple effect” that is unrelated to either ratemaking or customer impact, should be 

rejected.  Dr. Hewings’ testimony is not relevant to Mr. Colton’s testimony.  Mr. Colton did not 

address whether Dr. Hewings’ study included all of the ripple effects of ComEd’s action, such as 

                                                 
4
   AG Ex. 5.0 at 18-19 (as originally filed on e-docket on October 26, 2010).   

5
  Mr. Colton relates the number of manufacturing jobs, higher paying construction jobs, and higher paying service 

jobs that have been lost, and the number of low paying service sector jobs gained since 1990.  AG Ex. 5.0 at 24-

25(as originally filed on e-docket on October 26, 2010).     
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the effect of a rate increase on non-ComEd jobs.  Mr. Colton did not respond to Dr. Hewings and 

the Commission should reject ComEd’s attempt to rebut “phantom” testimony. 

 Similarly, in its Motion Directed to the Direct Testimony of Roger D. Colton, ComEd 

asked to readmit the testimony of Dr. Juan Andrade, a part of whose testimony was previously 

stricken.   Dr. Andrade’s testimony consisted of10 pages about ComEd as a “model corporate 

citizen.”  ComEd Ex. 3.0 at 1.  The stricken portions addressed ComEd employee participation in 

community events, and ComEd contributions to not-for-profit institutions in the Hispanic 

community.  In their September 17, 2010 Ruling, the ALJs stated: 

…we agree with the movants’ assertion that whether Commonwealth Edison Company 

has been “a good corporate citizen,” or, whether its employees have been involved in 

charitable activities, is not relevant in a rate proceeding. Also, character evidence, 

which is, essentially, the gist of the testimony that the movants seek to strike, by its very 

nature, concerns an individual person, not a group of persons (here, Commonwealth 

Edison Company employees), as, no group of persons can be generally characterized as 

good or bad. Commonwealth Edison Company has three days from the date of this 

ruling to file and serve a revised Ex. 3.0.  

 

The parties are urged to conform with Illinois law regarding evidence in the future. 
 
Attached as Exhibit B.  Although ComEd specifically asked that Dr. Andrade’s testimony be 

readmitted, the ALJ’s Ruling of December 10, 2010 that struck the evidentiary portions of Mr. 

Colton’s testimony specifically stated:   “All other relief requested in that Motion is denied.”  

The ALJs plainly rejected the linkage ComEd attempted to make between Mr. Colton’s 

testimony and the “ripple effect” and “character evidence” offered by Dr. Hewings and Dr. 

Andrade, and that testimony was not to be re-admitted. 

 ComEd filed its rebuttal testimony on December 8, before the ALJs Ruling on December 

10.  ComEd refiled the testimony of both Dr. Hewings and Dr. Andrade in their entirety, but with 

an introductory question that attempted to tie it to Mr. Colton’s testimony.  See ComEd Ex. 43.0, 

43.2 and 44.0. In its Reply in Support of its Motion Directed to the Direct Testimony of Roger D. 
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Colton, ComEd specifically noted that it had refiled this testimony as rebuttal, and requested that 

the ALJs allow this filing.  Clearly the ALJs declined to grant ComEd’s request, stating instead 

that “All other relief requested in that Motion is denied.”  The Commission should direct that 

Mr. Colton’s testimony does not address the ComEd matters previously stricken by the ALJs, 

and should reject ComEd’s attempt to reintroduce stricken testimony which is not responsive to 

Mr. Colton, and which the ALJs declined to allow for independent reasons unrelated to Mr. 

Colton’s analysis . 

 

 Conclusion 

 The Commission’s rules authorize it to affirm or reverse an ALJs Ruling and to “take 

other just and reasonable action with respect to the ruling.”  83 Ill.Adm. Code 200.560(b).  The 

People respectfully request that the Commission take the following action in connection with the 

ALJs Ruling on December 10, 2010: 

1.  Direct that no portion of Roger D. Colton’s Direct Testimony, AG Ex. 5.0, be 

stricken. 

 

2.  Affirm that the ComEd testimony of Dr. Hewings and Dr. Andrade remain out 

of the record as irrelevant to the interests of consumers and as irrelevant to the 

ratemaking issues before the Commission. 

 

 3.  For such further just and reasonable relief as the Commission deems required. 

 

Respectfully Submitted,  

 

The People of the State of Illinois 

    By LISA MADIGAN, Attorney General 

     

      

By:_____________________________________ 

     Janice A. Dale, Chief 

Susan L. Satter, Sr. Assistant Attorney General 

Karen L. Lusson, Sr. Assistant Attorney General 

Michael Borovik, Assistant Attorney General 
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     Public Utilities Bureau  

100 West Randolph Street, Floor 11 

     Chicago, Illinois 60601 

     Telephone: (312) 814-1104 

     Fax: (312) 814-3212 

     Email: jdale@atg.state.il.us  

ssatter@atg.state.il.us 

klusson@atg.state.il.us 

mborovik@atg.state.il.us  
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