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I. Witness Qualifications 1 

Q. State your name and business address. 2 

A. David Brightwell, Illinois Commerce Commission, 527 East Capitol Avenue, 3 

Springfield, Illinois, 62701. 4 

Q. Are you the same David Brightwell who previously testified in this 5 

proceeding? 6 

A. Yes. 7 

II. Response to the rebuttal testimony of Dr. Susan Tierney 8 

Q. What was the subject matter of your direct testimony? 9 

A. My direct testimony responded to assertions Dr. Tierney made in support of a 40 10 

basis point adder to ComEd’s return on equity (“ROE”).  I recommended that the 11 

Commission reject the proposed adder to ROE.   12 

Q. What were Dr. Tierney’s claims? 13 

A. Dr. Tierney provided four reasons to support her conclusion.  They were that the 14 

revenues associated with a 40 basis-point adjustment “(1) remove a potential 15 

conflict between the interests of customers and shareholders; (2) send proper 16 

regulatory signals to all, including the investment community; (3) create positive 17 

support for energy efficiency; and (4) mitigate the combined effects of increased 18 

risks and diminished sales.”  (ComEd Ex. 13.0, p. 21) Among the risks included in 19 

item (4) was the risk of performance penalties (Id., p. 26). 20 

Q. To which of Dr. Tierney’s claims did you respond?     21 
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A. I addressed the potential conflict between the interests of customers and 22 

shareholders, the alleged positive support for energy efficiency and the risk of 23 

performance penalties included in mitigation of the alleged combined effects of 24 

increased risks and diminished sales.  That is, I responded to reasons one, three 25 

and part of four. 26 

Q. Please summarize your direct testimony. 27 

A. I recommended that the Commission reject ComEd’s proposed 40 basis-point 28 

adder to ROE, or indeed, any ROE adder.  It does not address the conflict of 29 

interests between customers and shareholders that Dr. Tierney testifies exists 30 

(ComEd Ex. 13.0, p. 21).  In fact, it exacerbates that conflict of interest because the 31 

kilowatt hour charge is higher with a higher ROE than it will be without an ROE 32 

adder so that the Company loses even more revenue and profit for each kilowatt 33 

hour that is not consumed relative to the case that there is no basis-point adder to 34 

ROE (ICC Staff Ex. 8.0, p. 3).   35 

I also testified that I believe Dr. Tierney is incorrect in her assertion that any adder 36 

to ROE creates support for energy efficiency.  My reasoning is that the key groups 37 

needing to support energy efficiency are customers, shareholders, and vendors.  38 

Increasing the Company’s ROE will cause the total revenue requirement to 39 

increase.  This means customers will pay even more for distribution service 40 

because of energy efficiency programs than they would without the adder.  41 

Charging customers even more for electric distribution as a result of energy 42 

efficiency does not promote customer acceptance of energy efficiency (Id., p. 4).   43 
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The adder does not provide a proper incentive to shareholders either.  The result of 44 

the adder is that the charge per kWh increases relative to a case where there is no 45 

adder.  This further diminishes the Company’s incentive to support energy 46 

efficiency, because each kilowatt hour saved reduces the Company’s revenue and 47 

profit even more than it would without an adder. 48 

 I also testified that the Company’s actions are consistent with the risk associated 49 

with performance penalties being insignificant.  In Year 1, the Company reached its 50 

goal and banked 10% of the savings as permitted by the Order in Docket No. 07-51 

0540.  In Year 2, it did not spend about $15.7 million of available funds.  In the 52 

three- year plan filed in Docket No. 10-0570, the Company reports that it expects to 53 

bank 110,000 MWhs in total by the end of the 4th year of the energy efficiency 54 

program.  The Company’s actions and statements make it appear likely that the 55 

Company felt there was little risk of being penalized $665,000 for failing to reach 56 

the targeted savings in either Year 2 or Year 3. (Id., pp. 5-6)) 57 

Additionally, Section 5/8-103(d) of the Public Utilities Act (“PUA”) allows the 58 

Company to propose a lower annual energy efficiency savings goal to the 59 

Commission if the Company does not believe it could reach the goals set forth in 60 

Section 5/8-103(b) within the budget limitations prescribed in subsection (d).  61 

ComEd presented no such modification for the plan that includes Years 2 and 3.  62 

This further demonstrates that the Company felt the existing standards were 63 

achievable (Id., p. 5).  64 

Q. What was Dr. Tierney’s response in her rebuttal testimony? 65 
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A. Dr. Tierney claims that I acknowledge a ratemaking problem, as she alluded to in 66 

her direct testimony but that I ignore it because I did not offer a solution.  She also 67 

responded to my dispute of her claim that a 40 basis point adder does not create 68 

support for energy efficiency among the relevant groups needed to support it. 69 

Q. Please explain why you didn’t offer an alternative proposal to the 40 point 70 

adder. 71 

A. Dr. Tierney acknowledges that she mentioned other ways to address the 72 

ratemaking conflict between recovering fixed costs through volumetric charges and 73 

energy efficiency in her direct testimony (ComEd Ex. 39.0, p. 14).  She could have 74 

easily proposed those alternatives to the Commission and let it decide between 75 

suitable alternatives.  Instead, Dr. Tierney provided one proposal that is ill-suited to 76 

achieve the benefits she alleges.  The incentives associated with this proposal are 77 

so poor and contradictory that I cannot make it acceptable with slight modifications.  78 

Section 9/201(c) of the PUA places the burden of proof to establish the justness 79 

and reasonableness of proposed rates or other charges upon the utility.  Since the 80 

utility did not provide any alternatives even though it was obviously aware that other 81 

alternatives exist, as indicated by its own witness, Staff is not under any legal or 82 

policy requirement to develop a different policy, especially when the original 83 

proposal is deeply flawed.  84 

Q. Please explain Dr. Tierney’s disagreement with your claims that a 40 basis 85 

point adder does not provide support for energy efficiency. 86 
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A. Dr. Tierney states that there are clear benefits from energy efficiency that induce 87 

customers to support it.  These benefits derive from the costs that customers avoid 88 

through reduced usage over the lifetime of the measures installed (ComEd Ex. 89 

39.0, pp. 14-15).   90 

 She believes I claim that a cost should be eliminated from a utility’s revenue 91 

requirement if it diminishes customer support for a service associated with it.  She 92 

states she disagrees with this assertion (Id., p. 15). 93 

 She also believes my discussion about risks being minimal for financial penalties 94 

 associated with energy efficiency misses the point of her testimony that “the 95 

 proposed adder would reduce ComEd’s incentive to subject itself to such 96 

 penalties over the course of the years during which new rates would be in effect.”  97 

 (Id., p. 15) 98 

 Finally, she states: 99 

 ComEd’s proposed adder is a reasonable way to send a positive signal to 100 
shareholders while also mitigating lost revenues from energy efficiency, 101 
especially in conjunction with Illinois’ aggressive targets, its performance 102 
penalties and the ComEd’s proposed rate design. Further, the fact of a 40-103 
basis-point adder would send a signal to the investment community that 104 
the Commission recognizes the combined effect of state policy (and other 105 
regulatory decisions) on ComEd’s finances and is taking steps to mitigate 106 
this impact.  107 

 (Id., p. 14) 108 

Q. Please respond to her claim about the signals that this proposal provides to 109 

shareholders and the investment community. 110 

A. I am not sure what in my testimony Dr. Tierney is rebutting here.  I wholeheartedly 111 

agree that this proposal benefits shareholders.  The adder increases ComEd’s 112 



  Docket No. 10-0467 
ICC Staff Exhibit 23.0 

6 

 

revenue requirement, which also makes the Company more attractive to the 113 

investment community and further benefits shareholders.  ComEd has obvious 114 

incentives to make proposals that benefit its shareholders.   115 

 However, I disagree that it is a reasonable way to send a positive signal concerning 116 

energy efficiency.  As stated in my direct testimony, the incentive to avoid energy 117 

efficiency is stronger with the adder than without it because it drives up the 118 

volumetric charge.  Under the adder, every kWh not sold reduces revenues and 119 

profits by an amount greater than without the adder.  An organization designed to 120 

benefit its shareholders has no incentive to aggressively pursue actions that harm 121 

shareholders.  With a 40 basis point adder in place, the aggressive pursuit of 122 

energy efficiency would do just that – harm shareholders, relatively.  Thus, granting 123 

a 40 basis point adder would actually send the Company’s investors an undesirable 124 

signal: do not aggressively pursue energy efficiency. 125 

Q. Why is Dr. Tierney incorrect about the benefits of energy efficiency? 126 

A. I do not dispute that there are benefits from energy efficiency.  However, Dr. 127 

Tierney obscures the sources for those benefits.  The energy efficiency programs 128 

are funded through Rider EDA.  Any benefits that customers receive from energy 129 

efficiency programs are paid for by customers through that Rider.  The proposed 130 

adder increases the distribution services’ rates and is being justified on the basis of 131 

harm caused by energy efficiency.  Distribution is an easily distinguishable service 132 

that customers purchase whether or not there is an energy efficiency program.  133 

Customers already pay for energy efficiency programs.  Requiring customers to 134 
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pay more for distribution service because they are provided an energy efficiency 135 

program does not increase customer support for energy efficiency programs.  136 

According to Dr. Tierney, the 40 basis point adder is equivalent to a $30.8 million 137 

expense item in ComEd’s cost of service (ComEd, Ex. 13.0, p. 27).  It is not 138 

reasonable to assume that customer support for energy efficiency will increase 139 

because ComEd charges them $30.8 million more for distribution services in 140 

addition to the $160 million for the energy efficiency recovered by the Company 141 

through Rider EDA.1   142 

Q. Dr. Tierney claims that it is unreasonable to eliminate an expense from the 143 

utility’s revenue requirement if it reduces customer support for a program 144 

that it is associated with (ComEd Ex. 39.0, p. 15).  Please respond. 145 

A. In the testimony to which Dr. Tierney cites, I was responding to her claim that a 40 146 

basis point adder creates positive support for energy efficiency (ComEd Ex. 13.0, p. 147 

21).  I do not believe it does.  I’ve stated those reasons several times.  It sends the 148 

wrong incentives to ComEd’s management, it does not affect the behavior of 149 

vendors or program implementers and it charges customers more for distribution 150 

service after requiring them to pay for energy efficiency programs.    151 

 I do find it ironic, however, that Dr. Tierney indicates that it is reasonable to include 152 

an expense in the utility’s revenue requirement because it “is a reasonable way to 153 

send a positive signal to shareholders.”  (ComEd Ex. 39.0, p. 14).  Yet she finds 154 

                                            
1
  ComEd’s energy efficiency plan estimates the spending cap for Plan Years 4-6 to range from $160 
million to $162 million in each of the three Plan Years.  (Docket 07-0540, ComEd Ex. 1.0 Corr, p. 7, 
Table 3, dated October 1, 2010)   
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it unreasonable to exclude an expense when it sends a negative signal to 155 

ratepayers. 156 

Q. Does the proposed adder reduce ComEd’s incentive to subject itself to 157 

financial penalties over the course of the years during which new rates 158 

would be in effect” as Dr. Tierney states? (ComEd Ex. 39.0, p. 15). 159 

A. No. Dr. Tierney argues that the Company may find it economically justifiable to pay 160 

the financial penalties rather than provide the energy efficiency services.  The 161 

reason is that the revenues lost to energy efficiency may be less than the penalties 162 

the Company would incur for noncompliance.  She further argues that the adder 163 

reduces this incentive because it compensates the Company for some of its lost 164 

revenues (Company response to Staff DR DAB 1.01).  However, this reasoning is 165 

deeply flawed because the 40 basis point adder is in no way tied to compliance with 166 

the energy efficiency law.  That is, the 40 basis point adder would be awarded to 167 

the Company regardless of whether the Company actually complies with the 168 

energy efficiency law, and the adder provides no additional incentive to comply with 169 

the energy efficiency law. In fact, if the Company received this adder and 170 

subsequently decided not to comply with the energy efficiency law, it would be 171 

about $30.1 million better off than if it failed to comply with no adder.2  Approving 172 

this adder leaves the Commission at risk of having to explain to the General 173 

                                            
2
 The penalty for failing to reach the savings goal is $665,000 (220 ILCS 5/8-103(i).  According to Dr. 
Tierney, a 40 basis point adder is equivalent to a $30.8 million expense item on ComEd’s cost of service 
(ComEd Ex. 13.0, p. 27).  Failure to comply with no adder results in a $665,000 loss to the Company.  
Failure to comply with an adder produces $30.1 million in additional revenues.  
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Assembly why it rewarded ComEd a $30.1 million annual windfall for failing to 174 

comply with state law. 175 

Q. Did anything in Dr. Tierney’s rebuttal testimony cause you to change your 176 

recommendation to reject the 40 basis point adder? 177 

A. No.  178 

Q. Does this conclude your rebuttal testimony? 179 

A. Yes. 180 


