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Q. PLEASE STATE YOUR NAME AND ADDRESS. 1 

A. My name is Roger Colton.  My address is 34 Warwick Road, Belmont, 2 

Massachusetts. 3 

 4 

Q. ARE YOU THE SAME ROGER COLTON WHO PREVIOUSLY FILED 5 

DIRECT TESTIMONY IN THIS PROCEEDING ON BEHALF OF THE 6 

PEOPLE OF THE STATE OF ILLINOIS? 7 

A. Yes, I am.   8 

 9 

Q. WHAT IS THE PURPOSE OF YOUR REBUTTAL TESTIMONY TODAY? 10 

A. The purpose of my testimony is to respond to certain rebuttal testimony filed on 11 

behalf of Commonwealth Edison Company.  I will respond to ComEd testimony 12 

regarding what constitutes the “public interest” in ratemaking.  I will further 13 

respond to the Company‟s rebuttal testimony in support of the its proposal to 14 

require ComEd ratepayers to fund low-income programs currently funded by 15 

Exelon.  16 

 17 

Part 1. Ratemaking and the Determination of the “Public Interest.” 18 

Q. PLEASE EXPLAIN THE PURPOSE OF THIS SECTION OF YOUR 19 

TESTIMONY. 20 

A. In this section of my testimony, I respond to the testimony of ComEd witness 21 

Ross Hemphill regarding the process of ratemaking.  It is fundamental regulatory 22 

doctrine that utility ratemaking involves, at its heart, a balancing of interests.  I 23 
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will discuss this conclusion in greater detail below.  In deciding the specific 24 

ratemaking issues presented to it, a regulatory commission is to balance the 25 

impact of deciding a ratemaking issue one way or another on the competing 26 

ratepayer and investor interests.   27 

 28 

Q. IS THERE A SPECIFIC STATEMENT IN THE TESTIMONY OF 29 

COMMONWEALTH EDISON WITNESS HEMPHILL TO WHICH YOU 30 

WISH TO RESPOND? 31 

A. Yes.  Company witness Hemphill misstates the objective of utility ratemaking in 32 

his rebuttal testimony.  He asserts that my recommendation that ComEd‟s parent 33 

company, Exelon, fund the low income programs for which the Company seeks 34 

cost recovery through Rate ACEP, is inconsistent with the public interest. 35 

(ComEd Ex. 6.0 at 34). Mr. Hemphill states that tasking ComEd and/or Exelon 36 

with the “burden of paying” for low-income programs “is contrary to every one of 37 

the many regulatory frameworks I have studied over a long career.” (Id.). He 38 

states that “all of them [referring to the “many regulatory frameworks” he has 39 

studied] would find Mr. Colton‟s recommendations to be unjust and 40 

unreasonable.” (ComEd Ex. 6.0, at 34).   41 

 42 

Q. HOW DO YOU RESPOND? 43 

A. The notion that utility ratemaking involves a balancing of investor and ratepayer 44 

interests is neither new nor revolutionary.  Nor is this balancing in conflict with 45 

the doctrine that investors should be provided with a “reasonable” opportunity to 46 
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earn a “fair” rate of return.  The balancing of interests is most directly presented 47 

in a determination of what constitutes a “fair” rate of return.   48 

 49 

 Rate design is another example of a ratemaking practice that involves the 50 

balancing of interests.  Acceptance of a particular revenue requirement does not 51 

carry with it the automatic adoption of any particular rate design to generate that 52 

revenue.  It is axiomatic that differing rate designs carry within them differing 53 

allocations of risk between ratepayers and investors.  The decision on whether 54 

revenues are collected more through irreducible fixed charges or through 55 

volumetric charges carries within it differing allocations of risks to ratepayers and 56 

investors.  The decision on whether revenues are collected in lower usage blocks 57 

or in higher usage blocks carries within it differing allocations of risks to 58 

ratepayer and investor interests.  It is not only “appropriate,” but it is necessary 59 

for the Commission to balance the interests of ratepayers and investors in setting a 60 

rate design.   61 

 62 

Q. CAN THIS BALANCING OF INTERESTS AFFECT DECISIONS ON 63 

SPECIFIC REVENUE REQUIREMENT DECISIONS, SUCH AS HOW TO 64 

RECOVER CERTAIN REVENUE REQUIREMENT ELEMENTS 65 

RELATED TO COMED’S ALTERNATIVE REGULATION PROPOSAL? 66 

A. Yes.  The balancing of ratepayer and investor interests can (and should) affect 67 

both the decisions of whether to allow cost recovery and how or when to allow 68 

cost recovery.  The balancing of ratepayer and investor interests has been made 69 
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explicit in a variety of revenue requirement settings, such as setting amortization 70 

periods for abandoned construction, premature retirement or mothballed plants; 71 

deciding whether to allow a return of and on particular capital projects; how to 72 

treat utility staff benefits; how and/or when to allow recovery of abnormal out-of-73 

period expenses; how to treat particular revenue streams (e.g., off-system sales, 74 

capacity releases); how to treat management bonuses and/or staff incentive 75 

compensation payments; and whether and/or how to allow a phase-in of plant 76 

additions.  It is basic regulatory doctrine that a determination of the 77 

“reasonableness” of utility expenditures is not entirely an objective task.  Factors 78 

that can be considered in that determination include ability to pay, price changes 79 

and trends, public burdens, current economic conditions for both the utility and 80 

ratepayers, and what the traffic will bear.   81 

 82 

Q. DOES MR. HEMPHILL ERR IN ASSERTING THAT THE INTERESTS 83 

OF LOW-INCOME CUSTOMERS CAN BE ADDRESSED SOLELY BY 84 

ADOPTING A VARIETY OF LOW-INCOME “PROGRAMS”? 85 

A. Yes.  Mr. Hemphill asserts that “ComEd has always gone beyond its obligation to 86 

its communities.” (ComEd. Ex. 6.0, at 34).  He asserts that “we offer bill payment 87 

assistance to low-income customers in a variety of ways.” (ComEd Ex. 6.0, at 34).  88 

The nature of low-income programs offered by ComEd does not adequately 89 

“balance” the interests of ratepayers and investors.  Low-income programs, by 90 

their very nature, reach a fraction of income-eligible customers.  Significant 91 

numbers of low-income households living in the ComEd service territory receive 92 
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no energy assistance to help pay their ComEd bills.  They instead rely on the 93 

Commission to impose reasonable limitations on what charges the Company can 94 

add to their bills so that electricity remains affordable. 95 

 96 

Q. UPON WHAT DO YOU BASE YOUR CONCLUSION THAT LOW-97 

INCOME PROGRAMS REACH A FRACTION OF INCOME-ELIGIBLE 98 

CUSTOMERS? 99 

A. Low-income customers can be categorized into four basic bands of income as a 100 

percentage of the Federal Poverty Level: (1) customers in “deep poverty” (below 101 

50% of Federal Poverty Level); (2) customers below Poverty Level, but not in 102 

“deep poverty” (51 – 100% of Federal Poverty Level); (3) customers above 103 

Poverty but below the maximum energy assistance eligibility level (100 – 150% 104 

of Federal Poverty Level); and (4) customers above the eligibility level for energy 105 

assistance, but below 200% of Poverty (what I have called the “working poor” or 106 

“near poor”).  Additional ability-to-pay problems will present themselves for 107 

households with income between 200% and 250% of Federal Poverty Level.   108 

 109 

The number of customers in each range that I have identified above is substantial.  110 

Using Census information for each of the communities ComEd identifies as being 111 

within its service territory in its tariff, I find that: 112 

 5.61% of all ComEd customers have income below 50% of Federal 113 

Poverty Level;  114 
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 8.57% of all ComEd customers have income at or below 100% of 115 

Federal Poverty Level;  116 

 15.63% of all ComEd customers have income at or below 150% of 117 

Federal Poverty Level; and  118 

 23.02% of all ComEd customers have income at or below 200% of 119 

Federal Poverty Level.
1
  120 

The figures stated above are cumulative.  Each succeeding figure includes the 121 

range above  it as well.  For example, the 8.57% of customers at or below 100% 122 

of Federal Poverty Level includes the 5.61% with income at or below 50% of 123 

Federal Poverty Level.  124 

 125 

According to the Company‟s Form 861 data filed with the Energy Information 126 

Administration of the U.S. Department of Energy, Commonwealth Edison had 127 

3,425,593 residential customers in 2009.  Given this number of customers, 128 

ComEd has: 129 

 More than 192,000 customers with income at or below 50% of Poverty 130 

Level;  131 

 More than 293,000 customers with income at or below 100% of 132 

Poverty Level;  133 

 More than 535,000 customers with income at or below 150% of 134 

Poverty Level;  135 

 Nearly 790,000 customers with income at or below 200% of Poverty 136 

Level. 137 

                                                 
1
 The Census data does not disaggregate data above 200% of Federal Poverty Level.   



  AG Ex. 4.0 

 

Colton – Page 7 

With the income and resource problems facing customers living at these income 138 

levels, and given the extent to which these income and resource problems are 139 

increasing, it would be in error to assert, as Mr. Hemphill has done, that those 140 

interests can be protected simply by adopting the low-income programs he 141 

references.  As I just documented, ComEd has nearly 200,000 customers with 142 

income below 50% of Federal Poverty Level, more than one-half million 143 

customers with income below 150% of Federal Poverty Level, and nearly 800,000 144 

customers with income less than 200% of Federal Poverty Level. The Company 145 

does not offer “programs” that are capable of addressing the interests of those 146 

numbers of customers.   147 

 148 

Part 2. The Funding of Low-Income Programs. 149 

Q. WHICH OF THE COMPANY’S REBUTTAL COMMENTS REGARDING 150 

THE COMED PROPOSAL TO FUND A $10 MILLION “LOW-INCOME” 151 

PROGRAM AS PART OF ITS ALTERNATIVE REGULATION 152 

PROPOSAL DO YOU WISH TO ADDRESS? 153 

A. In his rebuttal testimony, Company witness Hemphill specifically addresses my 154 

recommendations regarding the ComEd low-income proposal advanced as part of 155 

its alternative regulatory plan.  On the one hand, Mr. Hemphill responds by 156 

arguing that the $10.0 million “low-income” program that ComEd proposes that 157 

ratepayers fund through its alternative regulatory plan is a “social program” that 158 

neither Exelon or ComEd can seriously be expected to fund in perpetuity without 159 

cost recovery from other customers. (ComEd Ex. 6.0, at 33).  He argues that 160 
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funding the company‟s program through ComEd or Exelon would “translate into 161 

Exelon, ComEd, or their shareholders becoming a public welfare agency.” 162 

(ComEd Ex. 6.0, at 34). 163 

 164 

Q. DID YOUR DIRECT TESTIMONY RECOMMEND THAT COMED OR 165 

EXELON FUND THE LOW-INCOME PROGRAM? 166 

A. My Direct Testimony contained two recommendations.  The first 167 

recommendation was quite clear.  My recommendation was: “I urge the 168 

Commission to reject the Company‟s proposal to have its ratepayers pay for $10 169 

million in low income program costs that were previously funded by the 170 

Company‟s parent company, Exelon.” (AG Ex. 2.0, at 36 – 37). I stated further 171 

that “ComEd‟s proposal to add $10 million in costs to delivery service rates 172 

through its „alternative regulation‟ proposal should be rejected.” (AG Ex. 2.0, at 173 

40).   174 

 175 

Second, I stated that should ComEd find the need for these programs to be 176 

sufficiently compelling, ComEd should solicit its parent company, Exelon, to 177 

continue funding these programs.  Remember, this recommendation is to continue 178 

the status quo; Exelon funding of the low-income programs does not involve new 179 

costs to Exelon.  Rather, through its alternative regulation proposal, ComEd is 180 

seeking to transfer costs that have been borne by Exelon to distribution 181 

ratepayers.  My recommendation is to continue the status quo, not to change it as 182 

ComEd suggests. 183 
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Q. IS THERE A “REGULATORY FRAMEWORK” THAT WOULD 184 

SUPPORT A PROPOSAL FOR EXELON TO CONTINUE FUNDING 185 

THIS $10 MILLION PROGRAM? 186 

A. Yes.  Contrary to Mr. Hemphill‟s summary dismissal of the notion that Exelon 187 

would be justified in continuing to fund the low-income programs, ample 188 

regulatory doctrine would support such Exelon funding.  Remember, however, 189 

that I made several observations about the $10 million expenditures.  First, the 190 

expenditure will generate revenues that redound to the benefit of the Company 191 

(ComEd) and its investors, not to ratepayers.  Second, an Exelon expenditure will 192 

generate benefits, both direct and indirect, that will redound to the benefit of the 193 

Company and its investors.  Third, the economic development impacts of these 194 

expenditures redound to the benefit of the Company and its investors, not to 195 

ratepayers.   196 

 197 

Given the benefits that are delivered back to both ComEd and to Exelon, it would 198 

be appropriate for Exelon to continue to make these expenditures to prevent 199 

Exelon from being a free-rider on the various programs funded by other 200 

stakeholders.  The notion of preventing free-ridership is a common principle 201 

applied in utility regulation.  With ComEd, the ratepayers make their contribution 202 

toward funding low income assistance programs through an additional charge 203 

collected through the Company‟s customer charge, pursuant to Section 8-105 of 204 

the Public Utilities Act.  Customer rates also already include recovery for the 205 

Company of their reasonable charitable contributions, as permitted under Section 206 
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9-227 of the Public Utilities Act.  The community as taxpayers make their 207 

contribution through programs such as fuel assistance (LIHEAP), weatherization 208 

(WAP), the Housing and Urban Development (HUD) “utility allowance” 209 

program, the Food Stamp “standard utility allowance” (SUA) program, the FEMA 210 

emergency grant program, the Emergency Shelter Grant (ESG) program of HUD, 211 

and a variety of other initiatives.  The business benefits, highlighted in my direct 212 

testimony, from each of these ratepayer and taxpayer funded programs are 213 

pocketed by ComEd and Exelon investors.  It is not unreasonable to ask ComEd 214 

to solicit its parent company to continue its contribution to these rate affordability 215 

initiatives. 216 

 217 

Finally, universal service for electricity is a public good.  As recognized by the 218 

National Regulatory Research Institute (NRRI):
2
 219 

A public good can be defined as “any publicly induced or provided 220 

collective good” that “arise[s] whenever some segment of the public 221 

collectively wants and is prepared to pay for a different bundle of goods 222 

and services than the unhampered market will produce.” (note omitted).   223 

 224 

 Given the “public goods” nature of universal service, and given the contributions 225 

that are already being made by ratepayers, taxpayers and the community, it would 226 

not be unreasonable for ComEd to solicit its parent company in the way I suggest. 227 

It is entirely possible that Exelon might seek to be a free-rider, pocketing the 228 

benefits of the contributions and investments by others in universal service 229 

without making its own contribution. That would be a Company choice.  My 230 

recommendation, however, is for the Commission to reject the low-income 231 

                                                 
2
 National Regulatory Research Institute (1991). The Public Good/Private Good Framework for Identifying 

POTS Objectives for the Public Switched Network, NRRI: Columbus (OH). 
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program proposal for ratepayers to fund the contribution previously made by 232 

Exelon as part of the proposed alternative regulation plan. ComEd should solicit 233 

Exelon to continue funding those programs, as it has in the past, rather than 234 

transferring those costs to delivery service ratepayers.   235 

 236 

Q. DOES THIS CONCLUDE YOUR REBUTTAL TESTIMONY? 237 

A. Yes, it does.   238 


