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STATE OF ILLINOIS 

 

ILLINOIS COMMERCE COMMISSION 

 

Nor t hern  Illino is Gas Com p any   ) 

d /b /a Nicor  Gas Com p any   ) 

) Docket  No. 08-0363 

Prop osed  general increase in  rat es, and  ) 

revisions t o  o t her  t erm s and  cond it ions ) 

o f  service     ) 

ORDER 

 

Progressive Energy Group, LLC (“Progressive”), by and through its counsel, filed its Verified 

Petition for Leave to Intervene in this matter on July 25, 2008.  On August 6, 2008, both 

Northern Illinois Gas Company d/b/a Nicor Gas Company (“Nicor”) and Progressive Energy 

Solutions, LLC (“Solutions”) filed their objections to that petition.   

According to counsel for Progressive, it filed its application for certification as an  Alternative 

Retail Gas Supplier (“AGS”) on August 12, 2008, under Section 19-110 of the Public Utilities 

Act.  As such, it intends to participate in Nicor’s service territory.  Also, it is currently “working 

with Nicor to participate on its Third Party Billing Service.”  According to Progressive, it and its 

customers will be directly impacted by any change in Nicor’s rates and charges, as any order 

entered in this docket may have an impact upon the development of competition in Nicor’s 

service territory.  Although Progressive does not state why this is so, allegedly, no other party in 

this proceeding can adequately represent its interests.  (Petition seeking Leave to Intervene at 

pars. 1-5).   

Nicor argues that Progressive did not state facts establishing that the “prospective” interest 

alleged amounts to the substantial interest that is required of intervenors in Commission 

proceedings.  Also, because Progressive has no certificate, there is no right, upon which, to 

hinge any substantial interest.  Further, according to Nicor, there are no factual allegations 

establishing that a decision in this case would adversely affect Progressive’s participation in 

Nicor’s third-party billing service.  Finally, Nicor asserts that other AGS entities have already 

been granted leave to intervene in this docket.  Thus, Nicor concludes that any interest that 

Progressive may have is adequately protected by those entities’ participation in this docket.  

(Nicor Objection at pgs. 1-5). 

Solutions argues that intervention by Progressive would result in substantial confusion among 

the general public due to the substantially similar names of Progressive Energy Group, LLC and 

Progressive Energy Solutions, LLC.  Solutions maintains that it was established and doing 

business in Illinois since 2002, while Progressive had just established itself this past June.  

Solutions states that because it is not affiliated with Progressive, this will cause its clients and 
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the general public confusion as evidenced by the contents of Progressive’s website.  Approval 

of Progressive’s AGS certification will only add to this confusion.  (Solutions’ Affidavit in Support 

of its Objection at pgs. 1-2).   

The Commission’s Rules of Practice provide, in pertinent part, that, petitions seeking leave to 

intervene “shall contain a plain and concise statement of the nature of the petitioner’s interest.”  

(83 Ill. Adm. Code 200.200(a)(2)).  The Commission’s Rules do not provide any guidance, 

however, regarding what criteria should be used to determine when those allegations warrant 

intervention.  (See, 83 Ill. Adm. Code 200.200 (a)-(e)).  Therefore, satisfying the requisites in the 

Commission’s Rules can have no impact upon whether the allegations in a petition seeking 

leave to intervene warrant intervention.1  (Id.). However, the Illinois Code of Civil Procedure 

provides, in pertinent part, that: 

[A]nyone shall be permitted as of right to intervene in an action: . (1) when a 

statute confers an unconditional right to intervene; or (2) when the representation 

of the applicant's interest by existing parties is or may be inadequate and the 

applicant will or may be bound by an order or judgment in the action; or (3) when 

the applicant is so situated as to be adversely affected by a distribution or other 

disposition of property in the custody or subject to the control or disposition of the 

court or a court officer. 

(735 ILCS 5/2-408(a)).  Clearly, Progressive does not allege that it has a statutory right to 

intervene, or, that it will be bound by any order or judgment in this docket.  Also, Progressive 

does not allege facts establishing that it will be adversely affected by any final determination in 

this docket.  Therefore, Progressive is not an intervenor as of right.  In fact, it admits as much, 

as, in its Reply, it discusses discretionary intervention.  (See, Progressive’s Answer at pg. 2).  

The Code of Civil Procedure further provides that: 

(b) Upon timely application anyone may in the discretion of the court be permitted 

to intervene in an action: (1) when a statute confers a conditional right to 

intervene; or (2) when an applicant's claim or defense and the main action have a 

question of law or fact in common . . . . In cases in which the allowance of 

intervention is discretionary, the court shall consider whether the intervention will 

unduly delay or prejudice the adjudication of the rights of the original parties. 

(735 ILCS 5/2-408(b) and (e)).  

The purpose of intervention is to expedite litigation.  (In re Adoption of Ruiz, 164 Ill. App. 3d 

1036, 1040, 518 N.E.2d 436 (1st Dist. 1987)).  Illinois courts have determined that, before a 

                                                           
1
 Progressive contends that the standard for us to apply here is that the Petition must contain a plain and concise 

statement of the nature of the petitioner’s interest.  (See,  Progressive’s Answer at pgs. 2-3).  We disagree.  This 

requisite is a pleading requisite; it does not state what facts a person must allege in that pleading.  (See, e.g., 735 

ILCS 5/2-603 requiring all pleadings to contain a “plain and concise statement of the pleader’s cause of action, 

counterclaim, defense, or reply.”).   

Attachment



3 

 

party may be allowed to intervene, it must allege facts establishing that it has an enforceable 

and recognizable right, not simply a general interest, in the subject-matter of the proceeding.  

(Id.).  While a party need not have a direct interest in the pending suit in order to intervene, the 

intervenor must stand to gain or lose by the direct legal operation and effect of a judgment in the 

suit.  (Soyland Power Cooperative v. Illinois Power Co., 213 Ill. App. 3d 916, 919, 572 N.E.2d 

462 (4th Dist. 1991)).  If a party’s interest is speculative or hypothetical, this does not constitute 

an interest that is sufficient to warrant granting leave to intervene.  (Id.).  However, intervention 

statutes should be construed liberally to allow a person to protect an interest that is jeopardized 

by pending litigation to which that person is not a party, or, to avoid litigation in another suit of 

the issues that are being litigated in a particular matter.  (City of Chicago v. John Hancock 

Mutual Life Insurance Co., 127 Ill. App. 3d 140, 144, 468 N.E.2d 428 (1st Dist. 1984)).   

Here, there are no allegations establishing that a statute confers a conditional right to intervene 

or that Progressive has a claim or defense that is in common with anything in this docket.   

Instead, Progressive alleges that it is applying for certification as an AGS.  Assuming that it 

applies for a certificate soon and is granted a certificate, it will be certificated in the following 45 

days.  (220 ILCS 5/15-115(b)).  .  However, a certificate is a license to conduct business.  

Currently, Progressive has no license to conduct business.  Therefore, now, it cannot conduct 

business.  Moreover, there is no guarantee that Progressive will be granted a certificate.   

Progressive also alleges that it is currently “working with Nicor to participate on its Third Party 

Billing Service.”  (Petition at p. 1).  Progressive makes no attempt to explain what a third-party 

billing service is, or what “working with” Nicor entails.  Even assuming that these facts establish 

that Progressive has a business relationship with Nicor, at most, Progressive’s averment 

establishes that it may be Nicor’s creditor in the future.  The mere presence of a debtor-creditor 

relationship does not establish that Progressive has any stake in the outcome here.   

It is true, as Progressive points out, that this Commission has liberally allowed intervention in 

the past in rate cases.  (See, Progressive’s Answer at p. 2).  However, generally, this 

Commission has allowed intervention on behalf of large users of a particular utility, (e.g., the 

Building Owners and Managers Association, (B.O.M.A.)) or a group that consists of a large 

number of utility users, such as the American Association of Retired Persons (the “A.A.R.P.”)  

However, Progressive’s status, as a business that, for the moment cannot operate as a 

competitor of Nicor, renders it in a very different position than that of the entities that have 

traditionally been granted leave to intervene in rate cases.  We additionally note that absent 

from Progressive’s Petition are any facts indicating that the other AGS who have already been 

granted leave to intervene will not adequately represent Progressive’s interests.   

Solutions argues that Leave to Intervene should not be granted because Solutions’ name is 

similar to that of Progressive, which could cause confusion.  (Solutions’ Objection at p. 1).  The 

Commission finds Solutions’ objection misplaced and without merit.  Solutions cites no law 

stating that the possibility of confusion is a basis for denying leave to intervene.    
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Therefore, the Petition seeking leave to intervene filed by Progressive is denied in its entirety, 

without prejudice.  Progressive is free to file a Petition in the future, if and when it becomes 

certificated.  It is cautioned, however, to state facts, with specificity establishing its entitlement to 

intervention.   

Dated this 19th day20th  of August, 2008 

Claudia E. Sainsot 

D. Ethan Kimbrel 

Administrative Law Judges 

Illinois Commerce Commission 
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