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I. INTRODUCTION 1 
 2 

Q. Please state your name and business address.   3 

A. My name is Christopher C. Thomas.  My business address is 309 W. Washington, Suite 4 

800, Chicago, IL 60606. 5 

 6 

Q. Are you the same Christopher C. Thomas who filed Direct Testimony in this 7 

Docket? 8 

A. Yes, I am.  9 

 10 

Q. What is the purpose of your testimony in this docket? 11 

A. The purpose of my testimony is to respond to the Rebuttal Testimony of Commonwealth 12 

Edison Company (“ComEd” or “the Company”) witness Ross C. Hemphill (ComEd Ex. 13 

6.0) in support of the Company’s proposed alternative regulation plan (Rate ACEP). 14 

 15 

Q. Please summarize Dr. Hemphill’s Rebuttal Testimony. 16 

A. Dr. Hemphill responds to the testimony of various intervenors in this case, most of which 17 

addressed the perceived failure by ComEd to offer an alternative regulation plan as 18 

required by Section 9-244 of the Public Utilities Act.1  He defends Rate ACEP by opining 19 

that the proposal meets the requirements of Section 9-244.2  According to Dr. Hemphill 20 

“[t]he point of Rate ACEP and of our entire proposal is not to be an across the-board 21 

alternative regulation proposal even if, ultimately, that is where alternative regulation 22 
                                                 
1 220 ILCS 5/9-244. 
2 ComEd Ex. 6.0 at 38-40. 
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should lead us.”3  Dr. Hemphill argues that “[p]arties who object to Rate ACEP because 23 

they believe that, in general, alternative regulation should be comprehensive appear to 24 

miss this point.”4   25 

 26 

Q. Please summarize the recommendations contained in your rebuttal testimony. 27 

A. In short, I disagree with Dr. Hemphill that all other parties to this case opposing ComEd’s 28 

proposal have somehow “miss[ed] the point.”5  ComEd’s proposal is not a request for 29 

alternative regulation as defined by Section 9-244.  It is a proposal for piecemeal 30 

recovery of isolated program costs on top of continuing, “traditional regulation.”  31 

Nothing in Dr. Hemphill’s rebuttal has persuaded me to alter my conclusions.  Rate 32 

ACEP is poor regulatory policy and should not be approved by the Commission.   33 

As I will discuss, there is general agreement amongst all of the parties in this 34 

proceeding that ComEd’s proposal does not meet the requirements of Section 9-244 and 35 

the company’s proposal should be denied.  Furthermore, as I will discuss there is some 36 

commonality regarding the goals of alternative regulation, which should be to reduce 37 

customer’s total bills through increased efficiency.  38 

 39 

 40 

 41 

 42 

                                                 
3 ComEd Ex. 6.0 at 3.   
4 Id. 
5 Id. 
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II. COMED’S PROPOSAL DOES NOT MEET THE STATUTORY 43 
REQUIREMENTS 44 

 45 
Q. What are the standards listed in Section 9-244 of the Act for Illinois Commerce 46 

Commission approval of an “alternative rate regulation”? 47 

A. Section 9-244 dictates the Commission shall approve the program if it finds, based on the 48 

record, that:  49 

(1)  the program is likely to result in rates lower than otherwise would have 50 
been in effect under traditional rate of return regulation for the services 51 
covered by the program and that are consistent with the provisions of 52 
Section 9-241 of the Act; and  53 

(2)  the program is likely to result in other substantial and identifiable 54 
benefits that would be realized by customers served under the program 55 
and that would not be realized in the absence of the program; and  56 

(3)  the utility is in compliance with applicable Commission standards for 57 
reliability and implementation of the program is not likely to adversely 58 
affect service reliability; and  59 

(4)  implementation of the program is not likely to result in deterioration of 60 
the utility's financial condition; and  61 

(5)  implementation of the program is not likely to adversely affect the 62 
development of competitive markets; and  63 

(6)  the electric utility is in compliance with its obligation to offer delivery 64 
services pursuant to Article XVI; and 65 

(7)  the program includes annual reporting requirements and other 66 
provisions that will enable the Commission to adequately monitor its 67 
implementation of the program; and   68 

(8)  the program includes provisions for an equitable sharing of any net 69 
economic benefits between the utility and its customers to the extent 70 
the program is likely to result in such benefits.6 71 

 72 
Q. Does ComEd’s Proposal meet these statutory standards? 73 

A. Although I am not a lawyer, nothing in Dr. Hemphill’s rebuttal testimony has altered my 74 

earlier conclusion that the Company’s proposal does not meet the statutory standard.  As I 75 

                                                 
6 220 ILCS 5/9-244(b). 
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discussed in my Direct Testimony, there is no assurance that the Company’s proposed 76 

projects are likely to result in lower rates than what would result for customers if these 77 

programs were proposed in a traditional rate case setting, e.g. ICC Docket No. 10-0467.7  78 

The Proposal is not likely to result in substantial and identifiable benefits that would be 79 

realized by customers served under the program that would not be realized in the absence 80 

of the program.  The Proposal also does not include a means to share any economic 81 

benefits between the utility and its customers, if in fact ComEd’s investments described in 82 

these Proposal result in any economic benefits.  83 

 84 

Q.  Do other interveners agree with you that Rate ACEP does not meet the statutory 85 

standards for alternative regulation? 86 

A.  Yes. Witnesses from ICC Staff, AARP, the Office of the Illinois Attorney General 87 

(“AG”), and the Illinois Industrial Energy Consumers (“IIEC”) all share this assessment.   88 

 Staff witness David Rearden states “Section 9-244(b)(1) mandates that the 89 

projects’ costs must likely be lower under Rate ACEP than under [traditional 90 

regulation] so that [alternative regulation] is likely to result in rates lower than 91 

otherwise would have been in effect under [traditional regulation].  ComEd’s 92 

proposed program does not satisfy this Criterion”8 More broadly, Mr. Reardon 93 

concludes Rate ACEP does not comply with Section 9-244(b)(1) and (b)(2), and 94 

he cannot find modifications that conforms the tariff to Section 9-244.”9  95 

                                                 
7 Docket No. 10-0467 is a request from ComEd to increase the rates it charges for delivery service 
currently pending before the ICC. 
8 ICC Exhibit 1.0 at p 13. 
9 ICC Exhibit 1.0 at p 25. 
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 AARP witness Barbara Alexander agrees, stating “this proposal is defective and 96 

should not be approved by the Commission pursuant to the Alternative Regulation 97 

Plan criteria” of Section 9-244. 10  98 

 Michael Brosch, a witness for the AG, concludes Rate ACEP is “hopelessly 99 

piecemeal and incapable of setting just and reasonable rates in place of traditional 100 

regulation.”11  As such, he states that no modifications to the proposal would 101 

cause it to satisfy the criteria in Section 9-244. 102 

 Robert R. Stephens, witness on behalf of Illinois Industrial Energy Consumers, 103 

recommends the Commission reject ComEd’s plan because the proposal does not 104 

meet items 1, 2 and 8 of the statutory criteria under Section 9-244:  105 

With respect to item 1, ComEd’s proposal is likely to result in rates 106 
that are higher than otherwise would have been in effect under 107 
traditional rate of return regulation.  With respect to item 2, the 108 
program has not been shown to be likely to result in other 109 
substantial and identifiable benefits that would be realized by 110 
customers.  With respect to item 8, the program does not include 111 
provisions for equitable sharing of any net economic benefits 112 
between the utility and its customers and ComEd does not provide 113 
enough information for the Commission to assess the equity of its 114 
proposal.12 115 

 116 

Q.   What does Mr. Hemphill believe Rate ACEP offers the Commission? 117 

A.   Mr. Hemphill states that “the point of Rate ACEP and of our entire proposal is not to be 118 

an across the-board alternative regulation proposal even if, ultimately, that is where 119 

alternative regulation should lead us.”13  Yet he also states that “it benefits us all to work 120 

                                                 
10 AARP Exhibit 1.0 at 12. 
11 AG Exhibit 1.0 at 50. 
12 IIEC Exhibit 1.0 at 2-3. 
13 ComEd Exhibit 6.0 at 3. 
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on a mechanism to make those investments” (referring to “new and innovative 121 

investments”) possible, rather than to continue to fight over ways to deny recovery of 122 

their costs.”14  123 

 124 

Q. Is Mr. Hemphill correct that ComEd’s proposal meets the requirements of Section 125 

9-244(b)(1)? 126 

A. No.  Mr. Hemphill suggests that Rate ACEP “is likely to result in lower rates than would 127 

be charged to customers to provide the same services under traditional regulation” 128 

because of the proposed 5% O&M reduction.15  However, I understand Mr. Hemphill’s 129 

testimony to suggest that ComEd does not intend to offer these programs under 130 

traditional regulation.  It would therefore be impossible for these programs to meet the 131 

requirements of 9-244(b)(1), which mandates that rates under an alternative regulation 132 

proposal must be likely to be lower than they would be if the program’s costs were 133 

recovered under traditional rate of return regulation.  The programs will not be offered at 134 

all if this alternative regulation isn’t approved and ratepayers will pay nothing for them.  135 

In fact, even if this alternative regulation is approved, ComEd may still not offer these 136 

programs if it does not receive the rates it has requested in its pending rate case.16 137 

 138 

Q. Is ComEd’s limited alternative regulation proposal inconsistent with the alternative 139 

regulation envisioned under section 9-244?  140 

                                                 
14 ComEd Exhibit 6.0 at 5. 

 
15 ComEd Exhibit 6.0 at 40. 
16 ComEd Exhibit 1.0 at 10. 
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A. Yes.  I believe that Section 9-244 envisions a broad change in the regulatory framework.  141 

Paragraph (a) of Section 9-244 states:  142 

Notwithstanding any of the ratemaking provisions of this Article IX or 143 
other Sections of this Act, or the Commission’s rules that are deemed to 144 
require rate of return regulation, and except as provided in Article XVI, 145 
the Commission, upon petition by an electric or gas public utility, and 146 
after notice and hearing, may authorize for some or all of the regulated 147 
services of that utility, the implementation of one or more programs 148 
consisting of (i) alternatives to rate of return regulation, including but not 149 
limited to earnings sharing, rate moratoria, price caps or flexible rate 150 
options, or (ii) other regulatory mechanisms that reward or penalize the 151 
utility through the adjustment of rates based on utility performance. 152 

 153 
As I discussed in my Direct Testimony, all of the approaches identified in the statute 154 

represent significant changes to the Illinois regulatory framework and a departure from 155 

traditional rate cases.  However, Rate ACEP is designed only to provide full recovery of 156 

all incremental costs incurred by ComEd except for five percent of Operating & 157 

Maintenance (“O&M”) expenses for the electric vehicle pilot and Urban Underground 158 

Facility Reinvestment (“UUFR”) programs.  This piecemeal approach to ratemaking does 159 

nothing to ensure that the true benefits of new investments accrue to customers; instead it 160 

simply assures the Company cost recovery. 161 

 162 

Q.  Is Rate ACEP an appropriate step towards developing a mechanism to make 163 

innovative investments possible? 164 

A.    No. The specific programs ComEd selected for consideration in RATE ACEP do not 165 

comprise a properly structured alternative regulation proposal.  ComEd selected 166 

programs that will bring the greatest returns to the company, while omitting concrete 167 

information about how consumers would benefit.  As AARP witness Alexander put it,   168 
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“...at no point in its filing has the Company alleged or documented that customers 169 
will benefit in terms of rates and costs compared to traditional cost of service 170 
regulation. This is particularly important because ComEd’s proposed Rider will 171 
recover its costs through the customer charge, thus imposing higher costs on 172 
lower usage customers than if cost recovery occurred under traditional kWh 173 
charges for distribution services.”17  174 

 175 

Q.  Do other interveners agree with CUB’s stance that Rate ACEP consists of cherry-176 

picked programs that do not constitute a comprehensive testing ground for an 177 

entirely new mechanism? 178 

A.  Yes.  For example, AG witness Brosch also characterizes Rate ACEP as “piecemeal 179 

regulation, rather than alternative regulation,” that attempts to unload specific risk on the 180 

shoulders of consumers rather than the company.18  He notes:  181 

“unregulated businesses in competitive markets cannot conscript their customers 182 
to advance money for discretionary investments that may or may not ultimately 183 
result in consumer benefits, which is what ComEd’s proposed Rate ACEP does. 184 
The responsibility to plan and deploy new capital for investment is plainly the 185 
role of investors, shareholders and lenders. ComEd’s Rate ACEP proposal instead 186 
shifts that burden on to the Commission and ratepayers.” 19  187 

 188 

III.  THE GOALS OF ALTERNATIVE REGULATION 189 
 190 
Q. Is there agreement on what alternative regulation in Illinois should look like? 191 

A. No, not amongst all of the parties but there is some general agreement.  For example, 192 

NRDC Witness Dylan Sullivan and I both agree on the goals of a potential alternative 193 

regulation mechanism: “[t]he goals of the mechanism are to reduce the energy bill in 194 

ComEd’s service territory, increase the efficiency with which ComEd’s customers use 195 

                                                 
17 AARP Exhibit 1.0 at 20. 
18 AG Exhibit 1.0 at 49. 
19 AG Exhibit 1.0 at 49 
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energy, and lower pollution.”20  From my perspective, as I discussed in my Direct 196 

Testimony, the ultimate measure of the effectiveness of regulation is the effect on the 197 

customer’s total bill, inclusive of the “energy bill” discussed by Mr. Sullivan.   198 

Fundamentally, any alternative regulation framework must create incentives for the 199 

utility to reduce customer bills.21  To do this, the plan must include unambiguous 200 

incentives that tie utility earnings directly to the effectiveness of utility investments, 201 

actions, and behaviors in reducing, or managing, customer bills.  To balance the needs of 202 

shareholders and customers, an alternative regulation framework would need to clearly 203 

motivate regulated utilities to invest in technologies that produce real quantifiable savings 204 

for customers and aggressively support active demand-side programs (including energy 205 

efficiency (EE) and demand response (DR) made up of both choice architecture models 206 

and direct load control programs).   207 

 208 

 209 

Q. How would a utility be motivated to invest in technologies that produce these types 210 

of quantifiable benefits? 211 

A. The bottom line is that customers must be better off from an alternative regulation plan.  212 

The key is to give the utility specific performance benchmarks which reward the 213 

company when the desired benefits are achieved.  For example, there could some type of 214 

revenue sharing when a customer’s total bill is decreased.  Effectively, the utility can 215 

                                                 
20 NRDC Ex. 1.0 at 126-128. 
21 When I discuss customer bills, I am referring to the aggregate total bill for a customer class.  Rate 
design allocations among customers must also be addressed. 
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only increase its earnings when it is successful in reducing, or controlling, costs for 216 

customers.  I agree with Mr. Brosch, who states: 217 

The most common objective of alternative regulation is to improve the overall 218 
framework of regulation, by moving away from the historical “cost-plus” 219 
approach using traditional utility rate cases and toward new approaches that can 220 
provide potentially larger rewards for efficiency and punishments for inefficiency, 221 
while at the same time reducing the administrative costs of conducting rate cases. 222 
A successfully implemented alternative regulation framework should be designed 223 
to induce higher utility productivity in the long term, while eliminating or 224 
reducing the need for rate cases and ensuring that any benefits from improved 225 
overall efficiency are equitably shared between utility shareholders and 226 
ratepayers.  227 
 228 

 AG Ex. 1.0 at 8. 229 

 230 

Q. Are you familiar with any regulatory mechanisms similar to what you have 231 

described? 232 

A. Yes, and one in particular I think might be helpful was recently discussed by the British 233 

Office of Gas and Electricity Markets (“OFGEM”).  OFGEM is looking to establish a 234 

new form of regulation for gas and electricity utilities in the United Kingdom, and has put 235 

forth a new idea called the “RIIO Model:” Revenue set to deliver strong Incentives, 236 

Innovation and Outputs.  According to OFGEM, the whole point is to look at what type 237 

of comprehensive regulatory framework would encourage the delivery of real benefits for 238 

consumers, defined by OFGEM as “timely delivery of a sustainable energy sector at a 239 

lower cost to consumers than would be the case under the existing regimes.” 22  240 

Assuming that the mechanism was implemented properly, there are mechanisms like this 241 

which illustrate what comprehensive regulatory reform could be – and which highlight 242 

how ComEd’s proposal falls well short of delivering such benefits.   243 

                                                 
22 http://www.ofgem.gov.uk/Networks/rpix20/ConsultDocs/Documents1/Decision%20doc.pdf, pages 3-4. 
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 244 

Q. Ultimately, what are your recommendations for the Commission in this case? 245 

A. There is general agreement amongst all of the parties to this proceeding, except for 246 

ComEd, that ComEd’s Proposal should not be approved.  I am not recommending that the 247 

Commission approve any alternative regulation at this time.  Instead, I have put forth in 248 

my direct testimony a very general framework that could be used in the consideration of 249 

an alternative regulation plan to clarify utility incentives and align them with the 250 

incentives of customers in a way that provides benefits to both.  If the Commission sees 251 

value in alternative regulation, I believe the Commission’s best option is to open an 252 

investigation of alternative regulation mechanisms that might be appropriate for Illinois 253 

Utilities.  In such an instance, the Commission should be clear that the goals of any such 254 

mechanism are to better control total bills for customers, as I have discussed. 255 

 256 

Q. Does this conclude your testimony? 257 

A. Yes, it does. 258 


