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Q. Please state your name and business address. 1 

A. My name is Harold L. Stoller.  My business address is 527 East Capitol Avenue, 2 

Springfield, Illinois, 62701. 3 

Q. By whom are you employed and in what capacity? 4 

A. I am employed by the Illinois Commerce Commission ("Commission") as Director of 5 

the Energy Division of the Commission Staff.   6 

Q. Are you the same Harold Stoller who previously filed direct testimony in this 7 

case? 8 

A. I am. 9 

Q. What is the purpose of your testimony? 10 

A. I am responding to certain information provided in the testimony of ComEd witness 11 

Dr. Ross Hemphill, ComEd Exhibit 6.0.  I offer my testimony not as an attorney 12 

offering expert opinion on a legal matter but rather in my role as the Director of the 13 

Energy Division. 14 

Q. Please summarize your observations and recommendations. 15 

A. It is my opinion that when a utility proposes, as ComEd has in this proceeding, to 16 

undertake projects that it claims are not required to provide adequate and reliable 17 

public utility service, the Commission should not permit that utility to pass the costs 18 
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of those projects through rates to its customers simply because an alternative cost 19 

recovery mechanism is being employed.   20 

Q. Please provide specific examples of the claims that you are referring to.  21 

A. I proposed in my direct testimony, with respect to infrastructure proposals which 22 

ComEd is making in this proceeding, that “[i]f ComEd was concerned there was any 23 

significant risk that some new infrastructure technology it wanted to employ to 24 

improve the quality of its customer’s service might at some later point be deemed 25 

imprudent, it could easily petition the Commission for a certificate of public 26 

convenience and necessity regarding that new technology.” (Staff Ex. 7.0, p. 13)  In 27 

response to my proposal, Dr. Hemphill claims (ComEd Ex. 6.0, p. 24 at lines 520-28 

522) that Rate ACEP “programs are not necessary for the provision of adequate 29 

and reliable service” and that “filing for a CPCN is not a viable option.”  Taking Dr. 30 

Hemphill at his word, he is contending that none of the Rate ACEP proposals, not 31 

only the infrastructure proposals that I addressed in my direct testimony, “will 32 

promote the public convenience” and that none of those programs are “necessary” 33 

to the public convenience.”  Those are the two standards that the Commission must 34 

find to have been met to issue a certificate of public convenience and necessity 35 

under Section 8-406  of the Public Utilities Act, 220 ILCS 5/8-406 (“Act”).  36 

Q. What is your view of the traditional standards that the Commission must find 37 

have been met with respect to infrastructure that a utility desires to have 38 

included in its rate base?  39 
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A. Section 9-211 of the Act contains language that addresses this issue.  That section 40 

requires the Commission to find that a utility’s investments must be prudently 41 

incurred and used and useful in providing service to its customers before the 42 

Commission can order those investments included in the utility’s rate base.  When 43 

Dr. Hemphill claims that the Rate ACEP programs are not necessary for the 44 

provision of adequate and reliable service, he is contending that even ComEd does 45 

not believe that the standards of either Section 8-406 or Section 9-211 are met by 46 

any of the Rate ACEP infrastructure programs, or other Rate ACEP programs 47 

either, to the extent that Section 8-406 or Section 9-211 standards might apply to 48 

them.   49 

Q. What is your position as Director of the Energy Division on the relationship 50 

between the provisions of Section 9-244 on one hand and Sections 9-211 and 51 

8-406 on the other hand?  52 

A. Dr. Hemphill has contended in his testimony that legal standards contained in the 53 

Act for the Commission to approve utility recovery of investments and costs from 54 

customers when a utility proposes a Section 9-244 program are exclusively 55 

contained in Section 9-244.  (ComEd Ex 6.0, p.7 at line144; p.19 at lines 406-408)  56 

I disagree with that contention.  Again, I am offering my testimony not as an 57 

attorney but in my role as the Director of the Energy Division.  Section 9-244, in its 58 

first sentence, establishes that it is effective “[n]otwithstanding any of the 59 

ratemaking provisions of Article IX of other Sections of this Act.”  Section 9-244 also 60 
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provides that the “the Commission . . . may authorize for some or all of the 61 

regulated services of that utility, the implementation of one or more programs 62 

consisting of. . . alternatives to rate of return regulation . . . or . . .  regulatory 63 

mechanisms that reward or penalize the utility through the adjustment of rates 64 

based on utility performance.”  Staff’s position is that nowhere does Section 9-244 65 

even hint that the Commission is authorized to permit a utility to undertake, or 66 

require utility customers to pay, for activities that do not comply with Section 8-406 67 

or Section 9-211 standards.    Staff’s position is further that Section 9-244 nowhere 68 

implies that using an alternative cost recovery mechanism means that Section 8-69 

406 standards of “public convenience and necessity” and Section 9-211 standards 70 

of “prudence” and “used and useful” are not applicable.  Staff’s position is that the 71 

alternative cost recovery standards in Section 9-244 do not abrogate or modify the 72 

requirements that otherwise exist in the Act for requiring utility customers to pay for 73 

utility activities.  Finally Staff’s position is that Section 9-244 provides the 74 

Commission with authority to approve alternative cost recovery mechanisms – it 75 

does not provide that investments included in that cost recovery mechanism that 76 

would otherwise be imprudent thereby become automatically investments the costs 77 

of which can be recovered from utility customers. 78 

Q. Do you believe that your direct testimony and the direct testimony of Staff 79 

witness Stutsman about the Underground Utility Facility Replacement 80 

(“UUFR”) program are in conflict?  81 
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Not at all.  Mr. Stutsman evaluated the reasons ComEd provided about why the 82 

UUFR Program investment should be recovered under Rate ACEP, and concluded 83 

that ComEd should be ordered to complete the program.  Mr. Stutsman clearly 84 

disagrees with ComEd about the merits of the UUFR Program.  He testifies that 85 

ComEd should be ordered to complete the program, and ComEd says it will 86 

complete the program only if it is authorized under Rate ACEP.  Mr. Stutsman 87 

apparently does not believe, as I do not believe, that it is a responsible approach to 88 

utility infrastructure replacement for ComEd to take 100 years to complete  the work 89 

described for the UUFR Program (ComEd Ex. 4.0, p. 7) if ComEd does not receive 90 

cost recovery authorization under its alternative regulation proposal.  Mr. Stutsman 91 

has testified that the UUFR Program should not be considered only under Rate 92 

ACEP.  I concur but I believe that, while the Commission should adopt Mr. 93 

Stutsman’s recommendation and enter an order directing ComEd to complete the 94 

UUFR Program, the Commission should, in addition, ignore ComEd’s contention 95 

that the costs of that program should be included in Rate ACEP.   I am quite 96 

surprised that an Illinois utility would publically claim, in the very same document 97 

where it claims that “[u]nderground mainline feeder cable system failures . . . are a 98 

leading cause of customer interruptions” (ComEd Ex. 4.0, p. 7 at lines 93-94), that it 99 

“has historically refurbished manholes and related cables opportunistically, as 100 

failures occur” (Id. at lines 95-96) and that “replacement of cable will only occur as 101 

failure indicators appear.” (Id. at line 100)  I believe that it is entirely unacceptable 102 
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for a public utility to take the approach under any circumstances that its duty to 103 

provide public utility service, described in the first sentence of Section 8-101 of the 104 

Act, includes no more than merely fixing its commodity delivery facilities when they 105 

fail. 106 

Q.  Does this conclude your rebuttal testimony? 107 

A. Yes, it does.     108 


