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 The People of the State of Illinois (―the People‖), by Lisa Madigan, Attorney General of 

the State of Illinois, pursuant to Part 200.800 of the Illinois Commerce Commission’s (―the 

Commission‖) rules, 83 Ill.Admin.Code Part 200.800, hereby file their Initial Brief in the above-

captioned proceeding.   

I. Introduction 

 The Public Utilities Act (―PUA‖ or ―the Act‖) requires all natural gas utilities to reduce 

the ―direct and indirect costs to consumers‖ through the provision of cost-effective energy 

efficiency measures.  220 ILCS 5/8-104(a). The law requires these utilities to comply, as a 

minimum, with the following natural gas savings requirements, which shall be based upon the 

total amount of gas delivered to retail customers, other than the customers described in 

subsection (m) of Section 8-104:   

0.2 percent by May 30, 2012;  

an additional 0.4% by May 31, 2013, increasing total savings to 0.6%; 

an additional 0.6% by May 31, 2014, increasing total savings to 1.2%;  

an additional 0.8% by May 31, 2015, increasing total savings to 2.0%;  

an additional 1% by May 31, 2016, increasing total savings to 3.0%;  

an additional 1.2% by May 31, 2017, increasing total savings to 4.2%;  

an additional 1.4% by May 31, 2018, increasing total savings to 5.6%;  

an additional 1.5% by May 31, 2019, increasing total savings to 7.1%; 

and an additional 1.5% in each 12-month period thereafter.  

 

 220 ILCS 5/8-104(c). 

 Under Section 8-104 of the Act, 25% of the funds collected from the utilities’ retail 

ratepayers shall be used by the Department of Commerce and Economic Opportunity, to 

implement energy efficiency measures for local government, municipal corporations, school 

districts and community college districts.  220 ILCS 5/8-104(e).  In addition, the utility shall 

coordinate with DCEO ―to present a portfolio of energy efficiency measures proportionate to the 
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share of total annual utility revenues in Illinois from households at or below 150% of the poverty 

level.  220 ILCS 5/8-104(f)(4).   

 On September 29, 2010, Northern Illinois Gas Company (―Nicor‖ or ―the Company‖) 

submitted their proposed three-year plan describing energy efficiency programs, savings goals 

and spending amounts that Nicor proposes to implement to meet these standards.   Nicor Exhibit 

1.0, 1.1 (Nicor Energy Efficiency Program,  June 1, 2011-May 31, 2014 [―the Plan‖]).  The 

Illinois Department of Commerce and Economic Opportunity (―DCEO‖) also submitted their 

three-year plan for DCEO administered programs designed to meet approximately 20 percent of 

the Nicor gas energy efficiency savings requirements. DCEO Ex. 1.0 through 1.6. The DCEO 

plan includes programs that target units of local government, municipal corporations, school 

districts and community college districts, which must account for 20% of the annual gas energy 

savings goals. 220 ILCS 5/8-104(e). DCEO Ex. 1.0 at 17-18.     

The Plan submitted by Nicor is the Company’s debut filing pursuant to the requirements 

of Section 8-104 of the Act.  As such, it is imperative that the Commission enter an order in this 

docket that ensures that the programs being funded by ratepayers through Rider 30 are cost-

effective, recognizing the Company’s lack of experience in providing these programs.  While 

Nicor began offering in May of this year an energy efficiency program for its residential and 

small business customers paid for through customer revenues collected under its existing Rider 

29, the program is implemented by the Wisconsin Energy Conservation Corporation 

(―WECC‖).
1
  Nicor itself, as it readily admits in its Direct testimony, is new at the business of 

running energy efficiency programs.   

                                                 
1
 The existing Nicor efficiency plan was created as a result of Commission Order in the last Nicor rate case, ICC 

Docket No. 08-0363.  The selection of the Contract Administrator, WECC, to run the program was overseen by an 

Advisory Board, as  proposed by Nicor in the rate case.  The Advisory Board is made up of  representatives from the 

Company, the Attorney General’s Office, the Citizens Utility Board, the Natural Resources Defense Council, an 
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Nicor’s proposed plan falls short of the specific statutory requirements regarding the 

energy savings goals to be achieved and the amount that should be spent to maximize cost-

effective energy savings for its customers.  In addition, the Plan’s proposal to deem for the full 

three-year period at issue the calculation of savings achieved, rather than through an annual 

adjustment process that considers all of the variables that affect that calculation, inappropriately 

insulates the Company from any risk, forcing the very ratepayers who fund the programs to 

assume all risk of non-cost-effective programs.   In addition, Nicor appears to be hesitant to  

embrace the Stakeholder Advisory Group process that has served the electric utility community 

so well in the past three years.  As discussed below, the Commission should reject Nicor’s 

proposed plan and order the Company to file a modified plan in accordance with the following 

recommendations: 

1. Nicor has not calculated appropriate savings goals and rate cap spending 

limits consistent with Section 8-104 of the Act. Specifically Nicor’s goals and 

spending limits should be roughly 50% higher than they propose because they 

have incorrectly removed the vast majority of transportation gas volumes 

delivered to its customers.  The Commission should order Nicor to re-

calculate the savings goals and spending amounts to recognize this excluded 

gas commodity. 

2. Nicor requests full deeming of measure savings and Net-to-Gross (―NTG‖) 

ratios during the entire three year plan. ICC policies with respect to 

calculating the inputs for calculating energy savings should be consistent 

across utilities. As recommended in the ComEd docket (ICC Docket 10-0570) 

                                                                                                                                                             
insulation trade association and the Commission Staff.  Except for Staff, which is a non-voting member of the 

Board, each entity has one vote.   
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and Ameren Illinois (ICC Docket No. 10-0568) utility dockets, deemed 

parameters need to be reconsidered at least annually in collaboration with the 

Stakeholder Advisory Group.   

3. There is evidence in this docket that Nicor has spent unwisely, using ratepayer 

dollars, on the development of a proposed efficiency plan.  The Commission 

should advise the Company to limit its administrative expenses for the 

program to 5% of the program budget.  

4. The Company has resisted DCEO’s request for Nicor to make available 

sufficient funds in the early years of the plan to adequately meet its projected 

participation levels.  The Commission should order Nicor to deliver to DCEO 

its 20% share of ratepayer revenues for purpose of achieving maximum cost-

effective energy efficiency savings in DCEO’s public sector and low-income 

programs. 

5. The Commission should order Nicor to participate in a Stakeholder Advisory 

Group process, either as a part of the existing electric utility SAG or as a 

separate gas efficiency program SAG, so that consumer and environmental 

stakeholders can share their expertise and collaborate with the Company in the 

development, modification and evaluation of gross savings values, net-to-

gross ratios, program modification discussions and evaluation metrics.  

 

The People urge the Commission to enter an order consistent with these and other  

recommendations discussed below, based on the requirements of Section 8-104 of the Act and 

the record evidence in this docket.  
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II. Nicor Gas’ Energy Efficiency Plan 

A. Natural Gas Savings Goals and Spending Limits 

As noted above, Section 8-104 of the Act sets out annual goals as a percent of gas 

consumption by year, as well as a spending cap of 2.0% of revenue each year.
2
  Specifically, 

regarding savings goals, the Act states: 

Natural gas utilities shall implement cost-effective energy efficiency measures to meet at 

least the following natural gas savings requirements, which shall be based on the total 

amount of gas delivered to retail customers, other than the customers described in 

subsection (m) of this Section, during calendar year 2009 multiplied by the applicable 

percentage. 

220 ILCS 5/8-104(c) (emphasis added). 

 Section (m) goes on to exclude certain categories of customers. These include customers 

using gas for feedstock and some very large industrial customers falling into specific industrial 

classifications that have the option of applying for a self directed program: 

Subsections (a) through (k) of this Section do not apply to customers of a natural gas 

utility that have a North American Industry Classification System code number that is 

22111 or any such code number beginning with the digits 31, 31, or 33 and (i) annual 

usage in the aggregate of 4 million therms or more within the service territory of the 

affected gas utility or with aggregate usage of 8 million therms or more in this State and 

complying with the provisions of item (1) of this subsection (m). 

 

220 ILCS 8-104(m) (emphasis added). 

 

The statute refers to a ―self-directing customer‖ (SDC) option that these large industrial 

customers can use in lieu of traditional program funding contributions and participation, which 

requires such customers to create an ―energy efficiency reserve account‖ for the purpose of 

funding energy efficiency measures of the customer’s choosing.  220 ILCS 5/8-104(m)(1)(B).  

                                                 
2
 See 220 ILCS 5/8-104 (c), (d) and (m). 
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Subsection (m)(1) requires that these customers have applied for the SDC option by February 

2010.  220 ILCS 5/8-104(m)(1). 

 Both AG/CUB witness Phil Mosenthal and Staff witness Richard Zuraski testified that 

Nicor’s estimates of therms savings goals wrongly excludes vastly more transportation deliveries 

to its customers than permitted under Section 8-104(m). Specifically, Nicor categorizes all of its 

―transportation‖ deliveries to its customers as excluded except for those participating in the 

Customer Select Program (Rider 15) (roughly only a quarter of transportation deliveries).  AG 

Ex. 1.0 at 6; Staff Ex. 2.0 at 3-5.  

Nicor witness James Jerozal, in Nicor Ex. 1.6, shows the Companies 2009 gas deliveries 

used as the basis for its goals calculations, which identify ―total 2009 deliveries applicable to 

energy efficiency reduction‖ of 3.0 billion therms. This figure appears to reflect some therm 

sales to transportation customers.  Specifically, it lists ―sales service volumes‖ for Rates 1,4,5,6, 

and 7, as well as a small amount of ―therm sales to transportation customers‖ of about 13 million 

therms. These ―sales service volumes‖ total about 2.6 million therms.  In addition to the ―sales 

service volumes‖ Nicor includes 425 million additional therms listed as ―certified alternative gas 

suppliers.‖ In response to AG 2.01 Nicor clarified that therms delivered for other transportation 

customers have been excluded from calculating the goals.  AG Ex. 1.0 at 7. 

In response to AG2.02, Nicor provided a table (AG Ex. 1.2, attached to this Brief as 

Appendix A) showing all therms delivered to customers, which includes an additional 1.7 billion 

therms that have been excluded from its calculation of goals. Inclusion of these volumes would 

increase the goals by more than 50%.  Nicor further shows Section (m) customer loads as being 

433 million therms. Subtracting these out of the 1.7 billion therms displayed on AG Ex 1.2 

would leave about 1.3 billion additional therms, or roughly 43% additional savings. 
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The table below shows these figures in summary form.  

 

AG Ex. 1.0 at 7. 

In sum, Nicor’s Plan fails to include a significant portion of transportation gas delivered 

to end use customers for purposes of calculating savings goals, in direct contradiction of the 

directive in Section 8-104(c) to implement energy efficiency measures to meet the savings 

requirements, ―which shall be based upon the total amount of gas delivered to retail customers, 

other than the customers described in subsection (m) of this Section‖.  220 ILCS 5/8-104(c).  

Instead, Nicor based the calculation on the number of therms delivered to only its bundled retail 

customers and to those customers who have signed up for the Customer Select program, a 

minority of Nicor’s gas deliveries to end use customers purchasing commodity from a third 

party.    

It should be noted that, outside of the Customer Select program, other options exist for 

customers to purchase commodity from a third party (any supplier other than Nicor), including 

Rates 74, 75, 76, 77, and Riders 6 and 25.  Id.  Nicor witness Malcolm Quick explains in his 

rebuttal testimony that the Company adopted a definition of the term ―retail customers‖ that 

excludes ―large customers that purchase their own gas supply on the open market or use the 

services of third parties to do so.‖  Nicor Ex. 7.0 at 4, 12.  Nicor considers these ―wholesale 

2009 Deliveries to Retail Customers

Total Sales Service Volumes 2,587,822,530                                                        
Certified Alternative Gas Suppliers 425,217,776                                                            
Total Wholesale Volumes 1,683,946,797                                                        

Total Deliveries To Wholesale & Retail Customers 4,696,987,103                                                        

Less: Retail subsection (m) customers
         Exempt retail customers using gas as feedstock and more than 4 million therms 433,330,129
         per year and not otherwise excluded 0
Total 2009 Deliveries Applicable to Energy Efficiency Reduction 4,263,656,974                                                        

Orginal 2009 Deliveries reported in Nicor Ex. 1.1. 3,013,040,306                                                        
Additional therms 1,250,616,668                                                        

Determination of Annual Energy Efficiency Reduction Requirements- Response to AG



9 

 

customers.‖  Id.  The Company then references a legislative colloquy that Mr. Quick argues 

supports Nicor’s ―wholesale/retail‖ interpretation.  Id. at 4, 12. 

The Commission should reject Nicor’s reading of the Act.  Section 8-104(c) is very clear 

in its exclusion of customers and the gas they use in the calculation of savings goals:   

Natural gas utilities shall implement cost-effective energy efficiency measures to meet at 

least the following natural gas savings requirements, which shall be based upon the total 

amount of gas delivered to retail customers, other than the customers described in 

subsection (m) of this Section, during calendar year 2009 multiplied by the applicable 

percentage.    

 

220 ILCS 5/8-104(c) (emphasis added).  Section 8-104(m) provides a very specific application 

process for disqualifying customers from participation and assessment of charges associated with 

the energy efficiency programs provided under the Act: 

Subsections (a) through (k) of this Section do not apply to customers of a natural gas 

utility that have a North American Industry Classification System code number that is 

22111 or any such code number beginning with the digits 31, 32, or 33 and (i) annual 

usage in the aggregate of 4 million therms or more within the service territory of the 

affected gas utility or with aggregate usage of 8 million therms or more in this State and 

complying with the provisions of item (l) of this subsection (m); or (ii) using natural gas 

as feedstock and meeting the usage requirements described in item (i) of this subsection 

(m), to the extent such annual feedstock usage is greater that 60% of the customer's total 

annual usage of natural gas.  

 

(1) Customers described in this subsection (m) of this Section shall apply, on a form 

approved on or before October 1, 2009 by the Department, to the Department to be 

designated as a self-directing customer ("SDC") or as an exempt customer using 

natural gas as a feedstock from which other products are made, including, but not 

limited to, feedstock for a hydrogen plant, on or before the 1st day of February, 2010. 

Thereafter, application may be made not less than 6 months before the filing date of 

the gas utility energy efficiency plan described in subsection (f) of this Section; 

however, a new customer that commences taking service from a natural gas utility 

after February 1, 2010 may apply to become a SDC or exempt customer up to 30 

days after beginning service. … 
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220 ILCS 5/8-104(m)(1)(C).  This section provides a specific application and certification 

process for self-directing customers (―SDCs‖) with the Department of Commerce and Economic 

Opportunity (―DCEO‖), and significantly, the requirement that these self-directing customers 

establish annual energy efficiency reserve accounts for purposes of participating in efficiency 

measures, albeit non-utility sponsored measures: 

(C) in the case of a SDC, the customer's certification that annual funding levels for the 

energy efficiency reserve account will be equal to 2% of the customer's cost of natural 

gas, composed of the customer's commodity cost and the delivery service charges paid to 

the gas utility, or $150,000, whichever is less;  

 

220 ILCS 5/8-104(m). 

 This language makes clear that only these customers are to be excluded for purposes of 

calculating savings and spending goals.  Nothing in the clear language of the statue provides or 

implies that large volume commodity shall be excluded from utility plan spending and savings 

goal amounts.   

The issue as to which gas usage/therms should be excluded from the gas savings and 

spending calculation is further clarified in Section 8-104(e), the subpart clarifying cost recovery 

of the programs.  Section 8-104(e) provides: 

A utility providing approved energy efficiency measures in this State shall be permitted 

to recover costs of those measures through an automatic adjustment clause tariff filed 

with and approved by the Commission. The tariff shall be established outside the context 

of a general rate case and shall be applicable to the utility’s customers other than the 

customers described in subsection (m) of this Section.  

 

220 ILCS 5/8-104(e).  This provision makes clear that all of the utility’s customers except those 

who receive an exemption through subpart (m) of Section 8-104 shall be assessed the energy 

efficiency cost recovery charges. There is no exclusion in this language for retail, wholesale or 

non-Customer Select customers, as Nicor argues.  Clearly, the plain language of the Act provides 

that all of Nicor’s customers, except those described in subpart (m) of Section 8-104, shall 
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participate in, help pay for the programs and have their therm usage included in the computation 

of energy savings.    

Nicor’s logic in applying their definition of ―retail‖ is unclear, but a number of 

observations are important.  First of all, as shown in AG Ex. 1.2 (Nicor response AG2.02, Ex. 1) 

Nicor has clearly listed all these gas loads they have excluded under the heading ―2009 

Deliveries to Retail Customers.‖  This alone should imply that they would fall under the statute 

definition, except for those customers qualifying under subsection (m). 

Second, Nicor’s Ex. 1.6 (Jerozal), which shows its actual goals calculation, shows no 

therm usage for any customers qualifying under subsection (m), while AG Ex. 1.2 (Appendix A) 

shows 433 million therms qualifying under subsection (m).  Given this listing, it seems clear that 

100% of the subsection (m) exemptions are being excluded from Nicor’s calculations as not 

qualifying as ―retail customers‖ at all. As noted by AG witness Mosenthal, this interpretation is 

illogical based on a common understanding of the terms ―retail‖ and ―wholesale.‖ AG Ex. 1.0 at 

8.  It seems clear that if the legislature had intended for the term ―retail customer‖ to exclude all 

these other gas deliveries they would have had no need to explicitly exempt those customers 

falling under subsection (m), since by definition they would already be excluded. Clearly, by 

carving out a very specific exemption for these customers, the legislative intent and plain 

language of the statute would otherwise include their gas consumption.   

 Quite simply, there is no language in Section 8-104 to contradict the clear, limited 

exemption language of part (m) of Section 8-104, nor any suggestion that a ―retail customer‖ of a 

local distribution gas company somehow includes only the commodity of residential and small 

business customers, but not larger commercial customers for purposes of calculating both gas 

savings goals and spending limits. 
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In addition, there is no evidence that the Company normally classifies these excluded 

large volume commercial customers as ―wholesale,‖ and there is no justification for asserting 

these delivery customers are not retail customers of the Company.  Certainly, if small customers 

purchasing commodity from a third party are considered ―retail‖ — as is asserted by the 

Company  — no reason is provided in the Company’s tariffs or testimony to suggest that a larger 

volume customer who purchases gas themselves is somehow ―wholesale‖ rather than ―retail.‖  

Rather, the terms ―retail‖ and ―wholesale‖ should be considered based on standard English 

language definitions.   

Also, the Act taken in toto clearly creates contradictions and illogical conclusions if one 

were to agree with the Company’s interpretation.  While Mr. Quick points to the legislative 

transcript, the colloquy itself sheds little light on the issue.   

In the transcript referenced by Staff, Representative Reitz asks Representative Flider to 

clarify the distinction as to which customers are  excluded by providing a specific example of 

―merchant electric generators‖ and asking if this ―wholesale‖ customer would be included.  

Representative Flider responds ―no.‖  Merchant electric generators would be excluded under 

subsection (m) of the Act because they are effectively using gas as a wholesale feedstock to 

manufacture their electricity and resell that energy to ultimate customers.  As a result, it is not 

persuasive to argue that Representative Flider’s response can be viewed as necessarily applying 

to transportation customers that directly use gas for normal end uses. 

Rep. Reitz then goes on to ask, ―Stated differently, does the legislation intend to cover for 

the purposes of assessing charges, delivery service revenues and retail gas commodity purchases, 

but exclude wholesale gas purchases?‖ Rep. Flider answers ―yes.‖ However, this is simply a 

tautological question that elicits no new information.  Put simply, Reitz has simply asked Flider 
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to confirm whether the term ―retail‖ means that retail is included and ―wholesale‖ excluded. 

There is no indication of what Flider might consider a wholesale customer, and the context is 

still in reference to a merchant electric generator.   

Rep. Reitz goes on to ask specifically about spending:  ―…so what is excluded is the 

wholesale commodity cost, the utilities’ cost for transportation for that wholesale commodity is 

included, right?‖  Rep. Flider responds ―That’s correct, yes.‖   Again, this passage sheds no light 

on what is meant by ―wholesale gas purchases‖. 

What is clear is the plain language of Section 8-104.  While transcripts of legislative 

debates can be helpful in elucidating vague statutory provisions that are subject to various 

interpretations, it is well-settled that when courts are interpreting a statute, the legislature’s intent 

must be ascertained and given effect, and the determination as to intent begins with the plain and 

ordinary meaning of the statute without resorting to other aids.  Metropolitan Life Ins. Co. v. 

Washburn, 112 Ill.2d 486,492 (1986).  In addition, it is also a fundamental rule of statutory 

construction that where there exists a general statutory provision and a specific statutory 

provision, either in the same or in another act, both relating to the same subject the specific 

provision controls and should be applied.  People v. Villarreal, 152 Ill.2d 3658, 379 (1992).   

Section 8-104 clearly indicates that exemptions to gas savings and spending targets apply 

to any customer other than those who qualify under the very specific process outlined in Section 

8-104(m).  The Company’s interpretation of this colloquy raises clear contradictions with the 

statute as a whole and the clear meaning of the words in parts (c), (e) and (m) of Section 8-104, 

as noted above.   The Act is clear when it refers to the ―total amount of gas delivered.‖ To then 

count the delivery costs (implying the delivery service is clearly applicable as a ―retail delivery 

customer‖), but not the ―total amount of gas‖ makes no sense.  Also, there is an inconsistency in 
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the Act if these customers’ usage is excluded from efficiency spending, but section 8-104(e) 

requires collection of revenues for the programs from all customers except those identified in 

subpart (m).   

In addition, the Act makes clear that even those customers of the gas utility who meet the 

requirements of the exemption provision must still set aside in an account an amount (2% of the 

customer’s gas cost) dedicated to energy efficiency measures.  Section 8-104(m) requires a SDC 

[self-directing customer] to set aside and certify annual funding levels for an energy efficiency 

reserve account will be equal to 2% of the customers cost of natural gas, composed of the 

customer’s commodity cost and the delivery service charges paid to the gas utility.‖  220 ILCS 

5/8-104(m)(1)(c). (Emphasis added).    Nicor’s interpretation of Section 8-104 would create a 

new class of customers (―wholesale‖) with the distinction of being the only Nicor customers who 

would not have to participate in, and pay for, energy efficiency measures or programs.  Nothing 

in Section 8-104 justifies such a conclusion. 

Since the purpose of subsection (m) is clearly to allow these customers an exemption 

from the more traditional EEP funding mechanism, it again makes no sense that the legislature 

would choose to impose higher charges on them than other customers that can’t meet the 

subsection (m) criteria. Under Nicor’s approach, self-directing customers would get penalized by 

reserving the full funds based on commodity plus delivery charges, but those who did not bother 

to apply as an SDC customer would have funding contribution calculations based on explicitly 

excluding commodity costs. This creates a clear inconsistency in the logic of the Act. 

Moreover, Nicor indicates no distinction in its published rates and riders between 

customers in terms of whether they are considered retail or wholesale.  AG witness Mosenthal 

testified that after thoroughly reviewing Nicor’s rates and riders and other explanatory 
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information on Nicor’s website,
3
 including its various glossaries of terms, he found no specific 

use of these terms.  AG Ex. 1.0 at 9..  

In short, Nicor is dramatically reducing both its energy efficiency statutory targets as well 

as its available rate impact cap spending levels. The result is to exclude roughly one-third of the 

qualifying gas load. AG Ex. 1.0 at 11.  As a result, correcting the goals would result in an 

increase of roughly 50% to the goals Nicor has proposed. Mr. Mosenthal calculated the 

underestimate of applicable revenue to calculate the rate cap to be of the same general magnitude 

on a proportional basis — in other words also underestimated by about one-third. Id. 

The ICC should reject Nicor’s proposed calculation of savings goals and plan spending 

and direct Nicor to properly calculate its gas goals to include all transportation gas delivered by 

Nicor to end-use customers not falling under the subsection (m) exemption. The ICC should also 

direct Nicor to properly calculate and document all subsection (m) exemptions, including 

providing explicit information about the number of customers, if any, that have applied for the 

SDC option, along with the gas load associated with those customers. 

As AG witness Mosenthal testified, substantial benefits would accrue to customers if 

Nicor included all appropriate transportation customers in its determination of gas savings goals 

and budget.  The recalculation would have the simple effect of significantly increasing savings 

and spending, thereby providing greater net benefits to Nicor customers. In addition, such an 

inclusion would have a positive ripple effect across multiple service territories.   

Additional secondary benefits to increasing savings and spending for the overall 

portfolio, as discussed by Mr. Mosenthal, include: 

 EM&V spending limits, which Nicor acknowledges are a resource constraint, would also 

increase proportionally. This will enable better and more extensive and timely evaluations. 

 

                                                 
3
 www.Nicor.com. 

http://www.nicor.com/
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 Nicor’s administrative costs, which, as discussed below, are inappropriately high, would go 

down as a percent of overall spending as programs are enlarged, and fixed costs for things 

like planning, overhead, data tracking, and other areas are spread over greater levels of effort 

and savings. 

 

 Nicor could better match ComEd goals for joint and cooperative programs. This is important 

for a number of reasons. First, it avoids lost opportunities where a customer is engaged with a 

program but Nicor can not fully fund all the gas efficiency opportunities because of budget 

limits. Second, it potentially frees up some funds for ComEd to better meet its goals (which it 

is having trouble achieving
4
 and focus on comprehensive solutions while limiting its 

spending by its more onerous rate cap. 

 

AG Ex. 1.0 at 12-13. 

 

 Nicor witness Jerozal responded to the argument that the statute requires greater spending 

on efficiency by asserting that this increased spending would ―double‖ the rate impact for 

customers.  Nicor Ex. 5.0 at 4-5.  On cross-examination, however, Mr. Jerozal revealed he did 

not consider the net impact increased efficiency spending would have on Nicor customer rates in 

making the assertion.  Tr. at 39-41.  The Company’s hollow logic on this point should be 

rejected.   

 For all of these reasons, the Commission should reject Nicor’s proposed calculation of 

energy efficiency savings and spending and order them to re-calculate both, in accordance with 

Section 8-104, to exclude only the therms associated with Nicor customers that satisfy subsection 

(m) of the law.  

III. Evaluation, Measurement & Verification 

A. Evaluation Cycle 

Nicor proposes a process of ―impact evaluations‖ across programs and across the years so 

there is a fairly regular assessment of impacts, but not every program will be formally evaluated 

                                                 
4
 See Proposed Order, ICC Docket No. 10-0570. 
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every year.  Nicor Ex. 2.0 at 21.  The Company submits that this plan will help it manage within 

the 3% limitation on evaluation expense included in Section 8-104(f)(8) of the Act.  Id. 

  AG witness Mosenthal testified that Nicor’s recommendation is premature for a three-

year EM&V plan because it is (1) too proscriptive and (2) could result in a poor allocation of 

limited EM&V funds.   AG Ex. 1.0 at 23.  Mr. Mosenthal testified that, fundamentally, limited 

EM&V funds should be allocated where and when they are most useful. This determination 

should consider things such as, but not limited to:   

 How new is the program? 

 How much of Nicor’s resources are being expended on a given 

program? 

 When did the program start? 

 Is the program expected to be continued for a long time or be phased 

out? 

 What share of the portfolio impacts come from the program? 

 How uncertain are a particular program’s impacts, and how big is that 

uncertainty relative to the overall portfolio savings? 

 Is the program a new, complex delivery system, such that an early 

process evaluation is warranted? 

 Are the market and program well understood, and are reasonable 

values such as NTG ratios known with reasonable certainty from other 

jurisdictions or publicly available studies or data? 

 Is the market very dynamic and changing rapidly enough to warrant 

two evaluations during a single plan period? 

 

While the above is not a comprehensive list, the point is that automatically doing process 

and impact evaluations on a program once and only once may not result in the optimal 

allocation of these scarce resources. Also, planning only for large, expensive and very 

time-consuming evaluations and not allowing flexibility for smaller studies may further 

constrain these resource decisions. For example, often an ―early-look mini-process 

evaluation‖ can be very important in the first year to assess whether implementation 

procedures are working as expected and whether Nicor and contractor organization and 



18 

 

data systems are working properly. Mr. Mosenthal stated that he would also expect that 

some early attention to process assessments of the effectiveness of joint and cooperative 

programs may be important (with funding shared by Nicor and ComEd). 

It should be noted that the People are not advocating specifically more or fewer 

evaluations than Nicor envisions.  Rather, the 3% evaluation spending amount should be 

targeted where they provide the greatest overall value.  Managing limited evaluation 

resources may require trade-offs between important objectives. One objective is to 

provide the ICC and ratepayers with adequate assurance that Nicor’s programs are indeed 

providing the net savings that ratepayers are paying for, and are doing so efficiently and 

effectively. Another objective is for Nicor and its contractors to learn from evaluations 

about ways the programs can be improved, what is working well and what may not be. 

Rather than proscribe specific evaluation activity now (prior to even retaining an 

evaluator) the ICC should direct Nicor to work with the SAG and evaluation contractor(s) 

(as ComEd and Ameren have effectively done over the past 3 years) to develop a 

thoughtful and reasoned EM&V planning process that considers trade-offs and resource 

limitations and that makes the most of the limited funds available.  

 As described by Mr. Mosenthal, the SAG, in concert with the evaluation 

contractors, should explore these trade-offs and work together to develop EM&V high 

level plans. This was done as part of the SAG with the electric utilities first 3-year 

evaluation plan.  AG Ex. 1.0 at 24.  The ICC should therefore direct this collaboration, as 

it has for the electric utilities in their first 3-year plan. In ICC Docket No. 07-0540, the 

Commission Order affirmed the SAG’s responsibilities should include ―establishing 
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agreed-upon performance metrics for measuring portfolio and program performance…‖
5
 

Both Ameren and ComEd have also indicated this involvement has been very helpful to 

them in developing, delivering and evaluating its EEP portfolio over the past three years.
6
   

It should be noted, too, that there may well be instances where joint statewide 

evaluations make sense. Specifically, for programs delivered jointly with ComEd, Nicor 

and ComEd should strive to implement joint evaluations. There may also be programs 

similar enough between Nicor, Integrys, and Ameren to justify some joint evaluations. 

Joint evaluations should be pursued where they offer economies of scale and can provide 

consistent methodologies and provide results to compare across territories.  

The People urge the Commission to direct that Nicor, in collaboration with the 

SAG, develop evaluation plans that strive to maximize benefits by combining evaluation 

efforts wherever possible and appropriate across any combinations of gas and electric 

utility jurisdictions where programs are similar or jointly offered. 

B. Fixed Values  

ICC policies with respect to deemed parameters such as NTG, realization rates, and gross 

measure savings should be consistent across utilities. AG witness Mosenthal testified that he had 

a number of concerns with the Company’s evaluation recommendations. His biggest concern 

related to Nicor’s proposal to deem gross measure savings for the entire 3-year plan period, and 

most specifically to the deeming of net-to-gross (NTG) ratios.  In the sections below of this Part 

D of the Brief, the People discuss issues surrounding the establishment of NTG ratios, ―gross 

savings‖ values for various program measures, and the need for updating any fixed or deemed 

values. 

                                                 
5
 Order at 32. 

6
 ICC Docket No. 10-0570, ComEd Ex. 2.0 at 21 (Brandt); ICC Docket No. 10-0568, Ameren Ex. 1.0 at 17 (Martin). 
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Specifically, as stated by Nicor witness Kevin Lawless, the Company proposes that: 

 

1) Gross measure savings should be ―deemed‖ or fixed during the three year plan, 

except for custom measures. Adjustments, if any, shall be made on a 

prospective basis beginning with the second 3-year plan period; and 

 

2) Net-to-gross ratios should be ―deemed‖ or fixed for the duration of the plan and 

adjustments, if any, shall be made on a prospective basis beginning with the 

second 3-year plan period; 

 

While Nicor proposes to conduct both process and impact evaluations over the 3-year plan 

period, with impact evaluations focusing on assessing assumptions related to measure lives, net-

to-gross ratios and baseline energy usage, lessons learned would not be applied until the next 

three-year plan cycle.  Nicor Ex. 6.0 at 13.  For programs involving custom measures – the two 

construction programs and the Business Custom program – energy savings assumptions will be 

tracked and analyzed individually.  Id.   

How to treat utility proposal associated with the calculation of net-to-gross (―NTG‖) 

ratios is an issue that demands both consistency among utilities as well as regular evaluation and 

modification if need be.  NTG ratios refer to factors developed through program evaluations to 

adjust the gross savings utilities are tracking to reflect the ultimate net impacts of the programs. 

AG Ex. 1.0 at 14.  Gross savings are generally adjusted for free ridership and spillover. Free 

ridership refers to those program participants who would have installed the efficiency measures 

on their own, so while they are counted in the program, no net savings are actually occurring. 

Spillover refers to efficiency measures adopted by customers because of either direct or indirect 

influence of the program, but who do not formally participate in the program and are therefore 

not initially counted in the utility tracking system of gross savings.  See AG Ex. 1.0 at 14.  As 

noted by ELPC witness Geoffrey Crandall, NTG ratios are an important consideration for 
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program managers and implementers to understand the bona fide savings attributable to the 

programs they are implementing.  ELPC Ex. 10 at 17.   

In its review of Ameren’s and ComEd’s first three-year plan, the Commission rejected 

the Companies’ proposals in those dockets to deem NTG values.  ICC Docket Nos. 07-0539, 

Order of February 6, 2008 at 33; ICC Docket No. 07-0540, Order of February 6, 2008 at 44.  

Like the Nicor plan in this docket, the ComEd and Ameren plans were first-time proposals, with 

each utility having little to no experience with the delivery of widespread, customer-financed 

energy efficiency programs.  Nicor’s inexperience in delivering efficiency programs should be 

an important factor as the Commission considers the Company’s request to deem both gross 

measure savings and NTG values for a full three-year period. 

In his testimony, AG witness Philip Mosenthal, who has 27 years of experience in all 

aspects of energy efficiency, including facility energy management, policy development and 

research, integrated resource planning, cost-benefit analysis, and efficiency and renewable 

program design, implementation and evaluation
7
, recommended that the ICC reject Nicor’s 

proposed deeming of NTG values, noting that deemed parameters need to be reconsidered at 

least annually in collaboration with the SAG.  Mr. Mosenthal’s general concerns relate to the 

                                                 
7
 Mr. Mosenthal has developed numerous utility efficiency plans, and designed and evaluated utility and non-utility 

residential, commercial and industrial energy efficiency programs throughout North America, Europe and China.  I 

have also completed or directed numerous studies of efficiency potential and economics in many locations, 

including China, Colorado, Kansas, Maine, Massachusetts, Michigan, New England, New Jersey, New York, 

Quebec, Texas, and Vermont. These studies ranged from high level assessments to extremely detailed, bottom-up 

assessments evaluating thousands of measures among numerous market segments. Recent examples of the latter are 

analyses of electric and natural gas efficiency and renewable potential along with the development of suggested 

programs for New York State, on behalf of the New York State Energy Research and Development Authority 

(NYSERDA). He is currently a lead advisor for business energy services in Rhode Island and Massachusetts on 

behalf of the Energy Efficiency Resource Management Council and the Energy Efficiency Advisory Council, 

respectively, overseeing and advising on utility program administrator’s plans, program designs, implementation and 

performance. Mr. Mosenthal has been actively engaged in the Illinois Stakeholder Advisory Group (SAG) since its 

inception, representing the People. Prior to co-founding Optimal Energy in 1996, he was the Chief Consultant for 

the Mid-Atlantic Region for XENERGY, INC. (now KEMA).  His resume is attached to his Direct testimony as AG 

Exhibit 1.1. 
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length of time Nicor proposes to deem factors.  He noted that, particularly for certain markets, 

measures or programs can change significantly over three years. Mr. Mosenthal testified that 

deeming should be revisited each year, with opportunities for Ameren, the ICC or its Staff, or 

Stakeholders to be able to request consideration of modifying deemed values to ensure that 

Ameren is using the best information available at the time and prospectively.  Mr. Mosenthal 

also specifically suggested adopting the NTG framework established by the SAG, which would 

be consistent with the above approach. The NRDC and ELPC witnesses, as well as CUB, all 

supported Mr. Mosenthal’s proposal to follow the NTG framework established in the SAG over 

the course of the last year.    ELPC Ex. 1.0 at 16-17.     

As noted in the framework document, AG Ex. 1.3, the gas and electric energy efficiency 

provisions establish net savings goals, and place performance risk on the utilities through various 

potential penalties.  It is not the Commission’s job to insulate the utilities from such penalties or 

even loss of the programs. That being said, the determination of how that risk should be 

balanced, and how net savings measured, is not fully established. The framework document is 

grounded in the assumption that all different evaluation methodologies, contractors, and simple 

random statistical variation can influence the measurement of NTG, resulting in a higher than 

desired level of uncertainty for utilities if used solely on a retroactive basis. In addition, the 

parties recognized in developing the framework that evaluation funds are limited, and it may not 

be a good use of ratepayer resources to perform evaluations on all programs every year to 

estimate NTG.  

While Mr. Mosenthal testified that he did not oppose all deeming, much can change over 

three years with respect to markets, measures and programs in general.  Mr. Mosenthal testified 

that deeming should be no longer than annually, with opportunities for Nicor, the ICC or its 
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Staff, or Stakeholders to be able to request consideration of modifying deemed values at least 

annually to ensure that Nicor is using the best information available at the time and 

prospectively.  In that context, he proposed the SAG as the appropriate forum to consider these 

factors and whether adjustments should be made.  

Gross measure savings refer to the estimated total savings (kWh or therms) that will be 

saved by a particular measure. Gross savings refers to the total expected savings from a measure 

installed, without regard for the total net impacts of a program that should be adjusted for things 

like free riders — those participants who installed a measure but would have installed it without 

the program. AG Ex. 1.0 at 15.  Typically, utilities will track measure installations and gross 

savings in their database, to be adjusted for things like free riders in the future to ultimately 

arrive at the net impacts of a program. For all intents and purpose, Nicor’s term ―unit annual 

impacts‖ is synonymous with gross measure savings.  Id. 

As noted above, Nicor is proposing to deem gross measure savings for the full 3-year 

period of the plan except for custom measures.
8
 Nicor provides these values in Nicor’s Ex. 2.3. 

Nicor Exhibit 2.3 includes an extensive list of measures, with little explanation of the basis for 

the values in it. As a result, and given the resources available for this docket, it is not reasonable 

to expect these values to be deemed without a more thorough review, the opportunity to 

understand the underlying assumptions, and discussion of their appropriateness. Mr. Mosenthal 

proposed that the ICC only provisionally deem measure savings values, and direct that Nicor 

address any appropriate modifications with the SAG.  He recommended that the ICC lock in the 

values for the first plan year (PY1), with the expectation that appropriate adjustments could be 

made to be used prospectively starting at the beginning of PY2.   

Specifically, Mr. Mosenthal recommended the ICC direct that: 

                                                 
8
 Nicor Ex. 2.0 at 21. 
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1. Savings for measures provided in Nicor Ex. 2.3 be provisionally deemed for PY1; 

2. There should be an ongoing SAG process to review and adjust values following 

the provisional deeming, and SAG members as well as Nicor, its implementers, 

and evaluators should be able to propose modifications;  

3. Ongoing modifications should be adopted no later than at the beginning of the 

following plan year (June 1) from establishment of new values in the SAG; and 

4. Nicor (ideally in collaboration with the other Illinois gas and electric utilities) 

should establish and maintain a Technical Reference Manual (discussed in Part C 

below) that documents in a transparent way how savings are estimated, and 

supports on-going effective modification and version control. 

By proposing to deem values for the entire three-year period, Nicor is proposing to shift 

much of the fundamental performance risk of its EEP from the Company to its ratepayers. By 

deeming NTG ratios and gross measure savings, Nicor is simply held to the number of projects 

and measures that get installed, regardless of whether actual EEP performance meets the 

performance targets the legislature clearly set out in the Act.   

As noted by AG witness Mosenthal, NTG ratios are a function of many things, with the 

most important being program design and implementation procedures, as well as factors specific 

to particular measures such as current market saturations and barriers customers face. As a result, 

a NTG ratio is not some sort of fixed fundamental number that cannot vary. Rather, it can be 

heavily influenced by the utility practices, how it markets programs, how it sets incentive levels, 

and numerous other implementation details. By holding Nicor accountable to evaluated results, 

they have a strong incentive to strive to maximize NTG ratios because they want to get credit for 

maximum savings and avoid penalties. Once these values are locked in, perverse incentives are 
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created where Nicor is now shielded from the impacts of poor net savings performance. At its 

worst, it can encourage targeting free riders; at best, it still removes the incentive for Nicor to 

continually assess consider how markets and customers are responding to its programs and 

whether shifts in program design or budgets are appropriate.  Given that Nicor requests 

flexibility to change program designs, modify incentives, and shift resources, Nicor should also 

retain the responsibility to show that it has captured savings of at least the performance goals. 

Otherwise, the opportunities for gaming the system by making changes based on locked in 

values that may no longer be correct can result in bad decisions for ratepayers.  AG Ex. 1.0 at 18. 

While acknowledging and adjusting for this utility uncertainty, the framework document 

also acknowledges the perverse incentives that can result from deeming, which discourage a 

utility from making appropriate program changes to ensure against high free ridership, at least in 

the short term, by guaranteeing savings claims regardless of the program’s true effectiveness. 

The framework, thus, proposes as follows: 

1. Where a program design and its delivery methods are relatively stable over time, and an 

Illinois evaluation of that program has estimated a NTG ratio, that ratio can be used 

prospectively until a new evaluation estimates a new NTG ratio. 

 

2. In cases that fall under #1 above, once new evaluation results exist, these would be used 

going forward, to be applied in subsequent program years following their determination 

until the next evaluation, and so on. 

 

3. For existing and new programs not yet evaluated, and previously evaluated programs 

undergoing significant changes — either in the program design or delivery, or changes in 

the market itself
9
 — NTG ratios established through evaluations would be used 

retroactively, but could also then be used prospectively if the program does not undergo 

continued significant changes, similar to #1 above. 

 

4. For programs falling under #3, deeming a NTG ratio prospectively, may be appropriate 

if:  the program design and market are understood well enough to reasonably accurately 

                                                 
9
 An example of a market change might be where baselines have improved significantly and the likely free riders are 

growing substantially because of it.  AG Ex. 1.3. 
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estimate an initial NTG (e.g., based on evaluated programs elsewhere); or it is determined 

that the savings and benefits of the program are not sufficient to devote the evaluation 

resources necessary to better estimate a NTG ratio. 

 

5. The SAG will recommend to the Commission, in advance of the evaluation study start 

date, whether the NTG values resulting from the evaluation study should be applied in 

the year they are determined (due to significant program, technological, market changes, 

or other factors) or only in the following program year. 

 

AG Ex. 1.3, attached as Appendix B. 

The above framework achieves four things. First, it provides some certainty of savings 

claims for a utility for the majority of their portfolio savings, thus dramatically reducing short 

term performance risk. For example, the Residential lighting and C&I Prescriptive lighting 

programs at this point provide the vast majority of portfolio savings, have not undergone 

significant changes since PY1, and have been evaluated.
10

  It is likewise consistent with the 

Proposed Order’s conclusion adopting deeming for standard measures.  Proposed Order at 69. 

Second, it continues to provide a strong — albeit diminished — incentive for utilities to 

work to maximize NTG ratios and net savings by continually doing the necessary research to 

understand markets and make program changes as appropriate in a timely fashion. This is 

because, while current savings may be counted on a ―NTG deemed‖ basis, future evaluations that 

find a significantly diminished NTG ratio will increase utility challenges to meet future goals. 

Thus, longer term the utilities are still served best by minimizing free riders. 

Third, it ensures that decisions about new initiatives or significant program changes are 

made recognizing and balancing performance risk as part of the overall portfolio. This provides 

utilities with an incentive to design and deliver these programs to minimize free riders initially, 

and be held accountable for results. Thus, utilities can experiment with innovative strategies 

                                                 
10

 For example, the current lighting market is undergoing significant change, and pending federal standards going 

into effect in 2012 will further this transition.  This is an example of the need to continually evaluate program 

assumptions, especially when particular measures account for large shares of net savings. 
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(since these will represent a minority of portfolio savings, significant flexibility and hedging 

ability will exist) while not encouraging program designs or delivery strategies that are likely to 

have very high free ridership or questionable cost-effectiveness.  Finally, it provides a 

mechanism to manage evaluation resources to ensure they are spent most effectively, and on 

those areas with the greatest impact and/or uncertainty.  AG Ex. 1.3. 

Recent Commission action supports adoption of the AG-proposed NTG framework.  In 

the Commission’s decisions in the Ameren Illinois Utilities’ (―Ameren‖) gas and electric 

efficiency plan docket (10-0568) and Commonwealth Edison Company (―ComEd‖) electric 

energy efficiency docket (10-0570), the Commission, as of the writing of this Brief, appears to 

have ordered the Companies to adopt the NTG framework that was established in the 

Stakeholder Advisory Group, as proposed by AG witness Mosenthal in his Direct testimony in 

this docket.  AG Ex. 1.0 at 14.
11

  It is critical that both gas and electric utilities are required to 

play by the same rules and assumptions.  The same rationale justifies adoption of the NTG 

framework in this docket.  The Commission should adopt the proposed NTG framework that was 

produced through collaboration with the utilities.  It is discussed by AG witness Mosenthal in his 

testimony, endorsed by ELPC witness Crandall (ELPC Ex. 1.0 at 17) and attached to this Brief 

as Appendix B.   

The NTG framework proposal endorsed in this Brief equitably distributes the risk of 

delivering cost-effective efficiency programs between the Company and its ratepayers.  Nicor 

and its implementation contractors still have many day-to-day implementation and program 

design decisions that can influence NTG ratios, and can manage to optimize the NTG ratios. Just 

as students cannot know what grade they will receive from a teacher in advance, they can still 

manage the risk by performing at a high level and trusting that, all else being equal, the better the 

                                                 
11

 The Orders in these dockets had not been served as of the filing of this Brief. 
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student’s efforts the higher the likely final grade will be.  Holding Nicor accountable to actual 

NTG ratios, even retroactively, provides Nicor with the correct incentives — namely to strive for 

the best possible outcome.  AG Ex. 1.0 at 21-22. 

While full-blown impact evaluation studies would need to lag programs by at least one 

year, and therefore would not produce results until the end of 2012, even that allows for mid-

course corrections after roughly only half of the total three-year goal would have been captured. 

As a result, Nicor should be able to easily adjust. Further, as noted by AG witness Mosenthal, 

full blown and expensive impact evaluations are not necessary to reasonably estimate NTG 

ratios. A participant survey, for example, could be done for something like gas furnaces (perhaps 

the most uncertain NTG ratio with the biggest potential impact) even after 6 months of program 

delivery and be available prior to even PY2, at relatively modest cost. At that point, 83% of the 

three-year savings would still be planned for future program years. Id. 

The NTG framework document is premised in the notion that the inputs for cost-

effectiveness calculations for efficiency program measures involve a degree of uncertainty and 

continual adjustment.  The AG-sponsored NTG framework establishes a collaborative 

framework to ensure that both the utility does not shoulder undue risk with punitive retroactive 

savings calculations while simultaneously ensuring that ratepayers do not finance efficiency 

measures that are not providing cost-effective savings, and are paying for actual savings that 

have been measured and verified.    Any concern that uncertainties or disagreements may arise in 

implementing the framework are diminished by the ability for the utility, Staff and/or 

stakeholders to petition the Commission for regulatory guidance should the parties be unable to 

come to agreement on any issue raised in this framework. 
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C. Technical Reference Manual 

 

Some jurisdictions maintain a set of algorithms that define all parameters involved in 

estimating measure savings rather than simply a table of kWh/year or therms/year.  AG Ex. A.0 

at 16.  Often these are referred to as ―technical reference manuals‖ (―TRM‖).  Both AG witness 

Mosenthal and ELPC witness Crandall recommended the Commission adopt a Technical 

Reference Manual.  Id; ELPC Ex. 1.0 at 15.  The People urge the Commission to direct Nicor 

(along with the other gas and electric utilities) to develop a TRM. This is important for 

transparency of EE measure assumptions, documentation of savings achieved, ease of on-going 

modifications and version control, and consistency.  AG Ex. 1.0 at 16.  Such statewide manuals 

have been developed in Pennsylvania, Ohio, Michigan and other states.  ELPC Ex. 1.0 at 16.  

As explained by Mr. Mosenthal, adoption of a simple therm value provides very little 

transparency and clarity about the underlying assumptions from which it is derived. As a result, 

as the market or evaluation findings change, it is often difficult to determine appropriate ways to 

adjust savings. For example, if a new baseline efficiency is defined, but there is no readily 

available information on what the original baseline assumption was, one can not easily determine 

the appropriate adjustment. Spelling out clear assumptions and parameters in a TRM provides 

stakeholders and the ICC with greater transparency, and provides a single place where all 

assumptions are documented. These assumptions can vary by utility where appropriate, for 

example because of weather variations.  AG Ex. 1.0 at 16-17. 

This approach allows easier global adjustments and on-going modifications, and allows 

for proper documentation of what changed and when. This is critical for evaluators and prudency 

reviews, since the deeming process permits certain values to be used only for specific periods, 
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and then requires different values to be adopted by a certain date. Establishing a TRM that 

clearly documents effective dates and has good version control will go a long way to improving 

utility data accuracy and facilitating critical review of data.  

Finally, adopting a TRM would facilitate a much more open, clear, productive, and well-

documented SAG review and modification of deemed values. Currently, stakeholders must 

calculate their own value based on what they believe are reasonable assumptions and see how it 

compares with the utilities’ value to assess whether a kWh or therm value is reasonable or 

appropriate. If values diverge, there is no information about a particular utility assumption with 

which a stakeholder might disagree. If the algorithm and parameters are spelled out, one can 

simply consider the appropriateness of the algorithm and parameters used. 

For all of these reasons, the Commission should require Nicor to participate in a 

statewide development of a TRM.  It should be noted that the Commission entered orders on 

December 21, 2010 mandating the development by both ComEd and Ameren of a statewide 

TRM  ICC Docket Nos. 10-0568, 10-0570.  As of the filing of this Brief, the exact language of 

that directive had not been served on the parties to those dockets.   
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IV. Program Issues 

A. Flexibility 

Nicor proposes that it be afforded virtually unlimited flexibility to shift budgets between 

sectors (residential and C&I) or programs, spend up to 20% more than budgeted in any market, 

and to add cost-effective measures, without ICC approval.
12

 Nicor further states that it will 

―document any significant changes in its required quarterly reports to the Commission. Where 

changes are substantial the Company will also inform Commission Staff so that they are aware 

of the changes in a timely fashion.‖
13

  

ComEd, in its Plan in Docket 10-0570, proposed similar flexibility, but it also established 

criteria by which it would inform the SAG if it intended to significantly modify the plans (similar 

to the guidance required by the ICC in its prior Order). In particular, ComEd proposed to fully 

discuss with the SAG prior to initiating the change, any shift in the budget that results in a 20% 

or greater change to any program’s budget, or that eliminates or adds a program.
14

  Presumably, 

these modifications would then be discussed and debated among the SAG, and while the utility 

would ultimately have responsibility for any decisions, SAG members would be free to petition 

the ICC for reconsideration if they were not able to come to a satisfactory agreement.
 
 

                                                 
12

 Nicor Ex. 1.1 at 30. 
13

 Nicor Ex. 1.1 at 30. 
14

 ComEd Ex. 2.0 at 61 – 62.  
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Nicor, however, has not specifically proposed these conditions. The approach adopted by  

ComEd in Docket No. 10-0570 is more reasonable. As the entity with responsibility for meeting 

goals and potentially at risk for penalties, the People support allowing Nicor flexibility to 

manage its portfolio and make midcourse corrections as appropriate as it learns more from 

evaluations, market conditions, and actual experience with program penetrations, subject to the 

same conditions as ComEd has proposed, as well as a few others, proposed by Mr. Mosenthal 

and discussed below.  

There is a tension between this flexibility and issues around deeming of impact values. 

As noted by Mr. Mosenthal, if all values are deemed for the full 3-year plan period, then Nicor 

may have perverse incentives to modify the portfolio in ways that are not conducive to 

optimizing true net savings, but rather optimizing its savings claims based on deemed values that 

may no longer be appropriate. If the ICC were to approve Nicor's proposal to deem most 

measure impact factors for a full 3-year period, flexibility afforded to Nicor should be much 

more limited. Essentially, any deemed value should be dependent on the specific program design 

details. With complete flexibility, Nicor would be free to modify programs in ways that no 

longer reflect those for which values were initially deemed.  Mr. Mosenthal supports the 

flexibility Nicor has requested only if the ICC adopts the framework described in Part III above,  

which provisionally approves deemed measure savings that can be modified in collaboration 

with the SAG, and that the NTG factors would initially not be deemed and potentially be 

adjusted annually based on new information. 

In addition to ComEd’s list of criteria that would trigger SAG involvement, Mr. 

Mosenthal recommended that the ICC establish some additional constraints on Nicor.  They are: 

 Nicor shall not shift more than 10% of spending between residential and C&I 

sectors without ICC approval; and 
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 Nicor shall not modify its plans such that it no longer meets the statutory 

requirements for allocations to the low income and state and local government 

markets. 

 

AG Ex. 1.0 at 27.  These criteria are appropriate for reasons of equity. First, unlimited shifting 

between sectors should be clearly tied to the reconciliation of any riders to guard against cross 

subsidies between these sectors. While opportunities to ensure that each sector only contributes 

to programs available to it can be dealt with at the time specific riders are established, Mr. 

Mosenthal expressed concern that Nicor has proposed a significant shift away from residential 

toward C&I savings. While this may make sense in terms of the cost-effective potential and the 

costs to capture savings within the different sectors, he believes further significant shifts away 

from the residential sector raise some important policy and equity issues (even absent any cross-

subsidies), as it could potentially deny residential customer the bulk of the net benefits from the 

EEP.  Id. 

The second criterion ensures equity for low income and government customers for which 

the legislature indicated a clear intent to allocate at least a minimum portion of the overall 

portfolio expenditures.  Id.  For all of the above reasons, the People urge the Commission to 

condition approval of Nicor’s request for flexibility in program design as described above. 

B. Role of Stakeholder Advisory Group 

 

The Stakeholder Advisory Group (―SAG‖) was first established by the Commission in 

ICC Docket Nos. 07-0539 and 07-0540, Ameren and ComEd’s petitions for approval of electric 

energy efficiency plans. The SAG consists of various stakeholders, including ComEd and the 

Ameren Illinois Utilities, who have met since 2008 to work with the utilities to reach consensus 
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on issues such as program design and evaluation metrics.  In its Orders in ICC Docket Nos. 07-

0539 and 07-0540, the Commission stated: 

All parties involved, with the possible exception of Staff, maintain that a Stakeholder 

Advisory Committee is essential to the success of the Plan. This Commission agrees with 

ComEd that it should establish a stakeholder process to review ComEd's progress 

towards achieving the required energy efficiency and demand response goals and to 

continue strengthening the portfolio. The Stakeholder group’s responsibilities include, 

but are not limited to:  reviewing final program designs; establishing agreed-upon 

performance metrics for measuring portfolio and program performance; reviewing Plan 

progress against metrics and against statutory goals; reviewing program additions or 

discontinuations; reviewing new proposed programs for the next program cycle; and 

reviewing program budget shifts between programs where the change is more than 20%. 

 

ICC Docket No. 07-0539, Order at 24; ICC Docket No. 07-0540, Order at 32.  During 2010, 

representatives from both Nicor and Peoples Gas Light & Coke Company/North Shore Gas 

Company have attended various SAG meetings.  Active participants like ComEd and Ameren 

support the  SAG process, and agree that the collaboration engendered by the process have 

benefitted the companies’ programs.  ICC Docket No. 10-0570, ComEd Ex. 2.0 at 21 (Brandt); 

ICC Docket No. 10-0568, Ameren Ex. 1.0 at 17 (Martin). 

It is worth noting that Nicor’s commitment to SAG collaboration seems to be lacking. In 

response to a number of AG data requests (AG 2.10-2.13) where Nicor was asked a series of yes 

or no questions about its willingness to engage with the SAG on various issues Nicor declined to 

directly answer the questions. Rather, it simply indicated it believed the Act does not require a 

SAG process.  While Nicor’s responses are short of a direct answer to the questions, it appears 

that Nicor is resistant to effective good faith engagement with the SAG.  (It clearly has no 

interest in developing NTG values with the SAG).  It is worth highlighting that the ICC, in its 

07-0540 Order, affirmed the SAG’s responsibilities should include ―establishing agreed-upon 

performance metrics for measuring portfolio and program performance…‖
15
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 Order at 32. 
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The Commission should order Nicor to participate in a Stakeholder Advisory Group 

process, either as a part of the existing electric utility SAG or as a separate gas efficiency 

program SAG, so that consumer and environmental stakeholders can share their expertise and 

collaborate with the Company in the development, modification and evaluation of 1) gross 

savings values, as described above, 2) net-to-gross ratios, as described in part III above, 3) 

program modification discussions, as described in part IV above and evaluation metrics, as 

described in part IV above.   

Collaboration with the SAG will help ensure that the Company develops cost-effective, 

flexible programs designed to achieve the savings goals articulated in Section 8-104 of the Act. 

C. Administrative Costs 

Information supplied by Nicor in this docket suggests that there is cause for concern 

about the level of proposed administrative expenses in the Company’s Plan.  Both AG witness 

Mosenthal and ELPC witness Crandall expressed concern about the level of these costs relative 

to other programs.  For example, the Chicagoland Natural Gas program policy and procedures 

manual (Peoples Gas/North Shore’s existing program) caps administrative expenses at 5% of the 

portfolio.  AG Ex. 1.0 at 33-34.  Nicor’s three year total budget plan anticipates internal 

administrative costs of 11.5% percent of the total Nicor budget, or $7.5 million.  The expected 

three year total cost is well in excess of the policy manual’s prescribed allocation. Id.   

According to Nicor, administrative costs will be driven by three main factors: hiring 16 

new internal staff members to oversee the EEP, contracting with third party vendors to 

supplement internal staff resources, and to collaborate with other utilities, municipalities, 

community groups and the DCEO.
16

  While all three of these factors appear, at face value, to be 

legitimate, Nicor’s plan does not fully justify why it needs roughly $3.9 million more than the 
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 Nicor Ex. 1.1 at 16 -17. 
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amount prescribed by the manual. Expanding the program will certainly require additional 

internal staff and resources but it is unclear why a two fold increase is appropriate.  

Other information supplied by the Company regarding administrative expenses is cause 

for alarm. In response to AG 2.09, Nicor indicates it has spent about $2.2 million through 

November 1, 2010 on its planning consultant, Bass & Company. Mr. Mosenthal testified that 

these costs seem quite excessive based on his review of the plan and testimony developed by 

Bass, and in fact, represent roughly 15% of the entire PY1 Nicor budget.  It should be noted, too, 

that Nicor chose not to competitively bid these services.  AG Ex. 1.0 at 35. These costs are 

excessive when compared to other companies’ administrative spending.  For example, in the 

pending Peoples Gas/North Shore docket, the Companies 0spent less than $400,000 on 

development of their energy efficiency plan. See AG Cross Ex. 2.  Ameren testified that its 

administrative costs are approximately 5% of the portfolio.  Ameren Ex. 1.1 at 46, ICC Docket 

No. 10-0568.  In addition, the Company appears to have spent nearly $105,000 on ―Stakeholder 

Management‖, which is described as ―identification of strategic stakeholders, development of 

key issues for positioning and communicating to stakeholders‖.  AG Cross Ex. 1, Nicor 

Response to AG 2.09.  The Attorney General’s office submits that it and other stakeholders need 

not be ―managed‖ – especially at ratepayer expense. Given the relatively high administrative 

costs and Nicor’s experience to date on plan development spending, the Commission should be 

diligent in ensuring Nicor is spending funds most effectively, competitively bidding for services, 

and only recovers prudent expenditures.   

The Commission should order Nicor to reduce its proposed level of administrative 

expenses to approximately 5% of its portfolio, consistent with other Illinois utilities’ proposals, 

or risk prudency disallowances in future Rider 30 reconciliation proceedings. 
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D. Cost-Effectiveness – Joint Program Delivery 

In his Direct testimony, AG witness Mosenthal testified that Nicor is proposing to 

―jointly‖ deliver certain programs with ComEd, while at the same time working ―cooperatively‖ 

with ComEd to implement other programs.
17

 Offering joint programs is an appropriate use of 

ratepayer funds and can help leverage savings across multiple utility services.  Similarly, 

cooperative programs, where applicable, also can result in positive benefits. But, such joint and 

cooperative efforts need to be choreographed from the beginning and each utility needs to clearly 

understand their respective roles. Nicor’s plan, to date, appears to lack specificity in many 

respects. What is more problematic is that the Company’s allocation of resources underscores the 

company’s lack of commitment to these joint and cooperative efforts.  If Nicor were to increase 

its investment up to the revised spending cap -- meaning budgets and savings goals incorporate 

all appropriate transportation load and allocate additional funds to joint and cooperative offered 

programs -- both electric and gas savings could increase substantially. Further, it is important to 

note that as statutory savings goals increase in the future, both Nicor and ComEd will incur 

additional costs to re-visit many of the locations that have already participated in either joint or 

cooperative programs in order to garner deeper savings per facility. Thus, societal benefits from 

efficiency will be reduced in the long run due to Nicor’s short term perspective to accomplish 

only the minimum savings goals.  

 

Nicor’s role in providing jointly offered programs seems somewhat undefined, 

haphazard, less vigorous than it could be, and inconsistent with ComEd's expectations, according 

to Mr. Mosenthal. According to Nicor, joint programs are those programs for which there are a 

high potential to benefit both gas and electric utility customers. The utilities will determine a 
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framework for cost allocation based on savings/benefits to each utility’s customers. The 

framework will be fair and equitable and will increase the cost effectiveness of the overall 

program for both utilities and their customer.  Nicor Ex. 1.1 at 19.  Nicor repeats in its Rebuttal 

testimony that it continues to meet with ComEd to work out program details, spending and 

implementation plans.  Nicor Ex. 5.0 at 15.   

AG witness Mosenthal identified several discrepancies existing between Nicor’s details 

for the Single Family Retrofit, Business Custom programs and Small Business Direct Install 

programs, to be jointly or cooperatively delivered with ComEd.  AG Ex. 1.0 at 31.  For example, 

with respect to Nicor’s Small Business Direct Install program, the Company lists a small number 

of relatively minor measures like programmable thermostats, showerheads, flow restrictors, and 

pre-rinse spray valves as the only standard measures in this program. It appears that they will 

simply suggest customers participate in their other programs for more significant measures. 

Given that a direct install strategy for small businesses has been adopted specifically because 

these hard to reach customers tend not to adopt efficiency without this service, ignoring the most 

significant measures through this delivery channel severely undermines the concept of a joint 

direct install program.  Id.   

 Jointly providing custom programs with ComEd, and aggressively ramping up projects 

will improve program impacts and customer service. It will also increase the average 

proportional share of gas savings per custom project. Mr. Mosenthal noted that while it is not 

essential to have a single implementation contractor deliver custom services, it is critical for each 

utility to assess energy savings opportunities holistically. AG Ex. 1.0 at 33. This means that 

irrespective of how customers are enrolled into a custom program, the implementers need to 

perform a whole-building assessment and pursue all cost-effective opportunities within each 
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customer facility. Thus, if a customer is engaged initially through Nicor, it should be their 

responsibility to manage the project, provide customers with a single point of contact, ensure 

ComEd’s implementation staff are apprised of the electric savings opportunities and vice versa, 

while providing service to a customer that leverages both utilities offerings. Under the current 

proposed program design, many energy savings opportunities would be lost because it appears 

that neither the gas nor the electric implementation contractors are expected to integrate their 

services other than build customer awareness. 

While Nicor insists discussions with ComEd are ongoing, it would appear that additional 

clarifications are warranted in order to ensure ratepayer funds are invested cost effectively in 

efficiency.  Also, it seems the actual plans to deliver joint programs need to be much more 

extensively developed.  The People urge the Commission direct Nicor and ComEd to work 

together to effectively design a single set of integrated programs that will ensure that these 

custom programs involve: 

1) a whole building assessment so that the customer is made aware of all cost-effective 

efficiency opportunities; 

 

2) provide customers with a single point of contact; and  

 

3) ensure ComEd’s implementation staff are apprised of the electric savings 

opportunities and vice versa, while providing service to a customer that leverages 

both utilities offerings, and not just indicate the existence of the other utility’s 

program. 

 

V. DCEO Plan 

 

Nicor and DCEO disagree about the appropriate budgets over the three years of the plan. 

Nicor has proposed a ramp up, closely following the statutory goals in each year. As a result, 

providing DCEO funds based strictly on its share of 25% of total annual spending results in the 

transfer of funds amounting to $5.2 million, $7.8 million an $10.2 million for each of the three 
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years. DCEO believes it can overachieve in the early years based on its past electric experience, 

and would like to have level funding.  AG Ex. 1.0 at 34. 

There is a compelling ratepayer interest in allowing DCEO to overachieve early goals, 

particularly because it is delivering services to the same customers to meet much higher electric 

goals and spending.  AG witness Mosenthal testified that it would be not appropriate for Nicor to 

deny DCEO the necessary funding to fully support projects where customers are ready and 

willing to install measures. Id. 

He recommended that the Commission allow the 25% of budget rule to be managed on a 

cumulative three-year basis, and not specifically mandate that DCEO spending must equal 25% 

in each program year.  In the event DCEO is unable to spend all the funds provided in a given 

year, it can always be carried over to the following year. This approach ensures DCEO won’t 

need to walk away for potential cost-effective savings opportunities, while at the same time 

smoothing out the rate impacts to customers by somewhat leveling the three years worth of 

contributions. 

VI. Conclusion 

Wherefore, for all of the reasons stated above, the People of the State of Illinois 

respectfully request that the Commission modify the Proposed Order and its findings, issued on 

December 8, 2010 in this docket, in accordance with the language and arguments presented 

above. 

      Respectfully submitted. 

      LISA MADIGAN, 

        Attorney General of the State of 

       Illinois  
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