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I. INTRODUCTION 
 

The Energy Efficiency Plan (“the Plan”) that Nicor has submitted under PUA Section 8-

104 fails to meet the Company’s statutory obligation under the Act, and fails to provide 

customers least-cost service.  Nicor attempts to interpret the law in a way that will allow the 

company to do as little energy efficiency as possible, which translates to fewer benefits and less 

savings for consumers.   

 Nicor touts the benefits of its EE programs, including the opportunities they present for 

all of the Company’s customers to “decrease their energy use, improve their finances, and reduce 

the impact of energy use on the environment.” Nicor Ex. 1.1, 10-11 (Nicor Plan); Tr. 27-30.  

Despite these benefits, however, the Company has left at least $40 million on the table that could 

have been used for cost effective energy efficiency programs over the next three years.1 

The Company argues that nothing requires utilities to spend more than the minimum 

necessary to meet their annual goals in the statute. However, the gas savings targets in the PUA 

statute are cumulative and will require Nicor to save significantly more therms in future years 

with approximately the same budget. By foregoing savings opportunities now when ample 

budget exists, Nicor will make it even more difficult to comply with the law in the future when 

the budget is expected to be much tighter. Moreover, Nicor will be depriving customers of the 

additional benefits it touts regarding efficiency. The Commission should reject this short term 

perspective and require the Company to file a new Plan that saves “at least” the annual 

incremental goals, but is also mindful of the statute’s cumulative savings requirements.  

  
 
 

                                                            
1  If the Commission agrees with AG and Staff witnesses that the statutory budget was calculated incorrectly, the 
amount of lost investment is significantly greater – up to $88 million. See Section II(B) below. 
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II. NICOR GAS ENERGY EFFICIENCY PLAN 
 

The Illinois Legislature established an energy efficiency performance standard (EEPS) 

for Illinois’ gas utilities in 2009, two years after it passed an electric EEPS. Like the electric 

statute, the gas EEPS requires utilities to save an increasing amount of energy each year within a 

budget cap. As described below, Nicor has developed a Plan that falls short of its statutory 

mandate in two ways: first, by using the wrong formula to calculate its statutory savings goals 

and spending caps and, second, by choosing to design a portfolio that just barely meets the 

annual incremental savings goals instead of maximizing savings to comply with the company’s 

longer term cumulative goals. 

Nicor’s failure to maximize savings also violates its obligation to provide service that is 

in “all respects adequate, efficient, just, and reasonable.” 220 ILCS 8-101.  Public utilities have 

an obligation to provide “reliable energy services at the least possible cost to the citizens of the 

State.” 220 ILCS 5/1-102.  When read in conjunction with Section 8-104 which specifically 

states that the legislature is only setting minimum targets, the Commission should require Nicor 

to do all the energy efficiency that meets the just and reasonable and least-cost standards in the 

Act. 

A. Nicor Miscalculated its Statutory Savings Goals and Spending Limits.  
 
In order to determine whether Nicor’s Plan meets the gas savings targets, the 

Commission must first determine what the targets are. Then it must determine how much money 

Nicor has to meet the goals under the spending cap. Nicor calculates its 3-year savings target as 

approximately 36 million therms and its spending limit as approximately $141 million.  Nicor 

Ex. 1.0, 9; Ex. 3.2.  As explained below, both of these numbers are based on a faulty formula that 
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“dramatically reduce[e] both its energy efficiency savings targets as well as its available rate 

impact cap spending levels.”  AG Ex. 1.0, 11. 

Subsection 8-104(c) describes the gas savings targets: 
 
Natural gas utilities shall implement cost-effective energy efficiency measures to 
meet at least the following natural gas savings requirements, which shall be based 
upon the total amount of gas delivered to retail customers, other than the 
customers described in subsection (m) of this Section, during calendar year 2009 
multiplied by the applicable percentage. 220 ILCS 5/5-104(c). 
 

This section clearly states that the gas savings requirements shall be based on the total amount of 

gas delivered to retail customers other than those in subsection (m).  

Subsection (m) specifically states that the subset of customers excluded are only the 

customers that meet certain industrial categories and usage thresholds described further in the 

Act – specifically those customers that “have a North American Industry Classification System 

Code number that is 22111 or any such code number beginning with the digits 31, 32, or 33” and 

annual usage over 4 million therms or customers using natural gas as feedstock. 220 ILCS 5/8-

104(m). 

Then Subsection (d) describes the spending cap: 
 
Notwithstanding the requirements of subsection (c) of this Section, a natural gas 
utility shall limit the amount of energy efficiency implemented in any 3‑year 
reporting period … by an amount necessary to limit the estimated average 
increase in the amounts paid by retail customers in connection with natural gas 
service to no more than 2% in the applicable 3‑year reporting period. 220 ILCS 
5/8-104(d). 
 

Thus the cap is calculated based on the amounts paid by all retail customers without exclusion.  
 
Following subsection (d), subsection (e) clearly sets out the customers who have to pay for 

efficiency measures:  

A utility providing approved energy efficiency measures in this state shall be 
permitted to recover costs of those measures through an automatic adjustment 
clause tariff filed with and approved by the Commission. The tariff shall be 
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established outside the context of a general rate case and shall be applicable to the 
utility’s customers other than the customers described in subsection (m) of this 
Section. 220 ILCS 5/8-104(e). 

 
Thus, the key factors for performing all three of these calculations are (1) determining 

who is a “retail customer” and (2) determining which of these retail customers are “described in 

subsection (m).”  

Nicor made several errors in how it performed both of these calculations. This resulted in 

the Company underestimating its savings goals by “roughly 43%” (AG Ex. 1.0, 7) and its 

spending cap by “about one-third.” AG Ex. 1.0, 11. While it appears complicated on the surface, 

Nicor’s errors boil down to two very simple principles. First, Nicor has incorrectly excluded 

“transportation customers” from its definition of “retail customer” for purposes of calculating the 

savings goals in subsection (c) and spending limits in subsection (d).  Second, Nicor has not 

properly applied the subsection (m) exemptions. 

1. Nicor has incorrectly excluded “transportation customers” from its 
definition of “retail customer” for purposes of calculating the savings 
goals in subsection (c) and spending limits in subsection (d).  

 
Nicor argues that “transportation customers” are not “retail customers.” Nicor Ex. 7.0, 4, 

12. The Company used this rationale to exclude approximately 1.3 billion therms from its 

calculation of savings goals under subsection 804(c). AG Ex. 1.0, 7 and Ex. 1.2; Staff Ex. 2.0, 3-

4 and Ex. 2.2. Nicor’s spending limits are calculated in a similar fashion, “in other words also 

excluding the revenues associated with gas commodity from the majority of transportation 

customers.” AG Ex. 1.0, 11; see Nicor Ex. 3.2; AG Ex. 1.0, 11. 

Nicor claims that it is free to “create [its] own definition” because the term “retail 

customer” is not explicitly defined in Section 8-104 of the PUA. Nicor Ex. 7.0, 4:72-73. Not so.  

The difference between retail customers and wholesale is a fairly basic principle: A retail 
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customer is one who does not purchase natural gas for resale. See, e.g., Congressional 

Record – House 29262 Nov 17, 2003. Transportation customers do not “resell” the gas that is 

delivered to them. They are retail customers.  

Staff presents an “alternative computation” that includes all gas sales volumes in the 

calculation of savings goals, except those specifically excluded by subsection 8-104(m).2 Staff 

Ex. 2.2; Staff Ex. 2.0, 5. AG witness Mosenthal agrees that “transportation customers” are “retail 

customers” and should have been included in Nicor’s calculation of savings goals. AG Ex. 1.0, 8.     

Nicor’s interpretation that “transportation customers” are not “retail customers” also 

conflicts with basic principles of statutory construction. Nicor’s narrow interpretation of “retail 

customers,” by definition, appears to exclude 100% of customers falling under subsection (m).3 

It would make no sense for the Legislature to include statutory language explicitly excluding 

“subsection (m) customers” if it did not think such customers were, in fact, “retail.” As explained 

by Mosenthal. 

It seems clear that if the legislature had intended for the term “retail customer” to 
exclude all these other gas deliveries they would have had no need to explicitly 
exempt those customers falling under subsection (m), since by definition they 
would already be excluded. Clearly, by carving out a very specific exemption for 
these customers, the legislative intent and plain language of the statute would 
otherwise include their gas consumption. 

 
AG Ex. 1.0, 8-9.  
 

It is a cardinal principle of statutory construction that a statute should not be interpreted 

so that no word or phrase is rendered meaningless or superfluous. Nicor’s general exclusion of 

                                                            
2 It is not clear whether Staff relies on the same definition of “retail customers” for purposes of calculating spending 
limits.  When the same word is used in the same statute, it should be given the same meaning.  The Commission 
should therefore reach a consistent interpretation of the term “retail customers” for the purposes of calculating 
Nicor’s savings goals under subsection 8-104(c) and spending limits under subsection 8-104(d). 
3 See Nicor Ex. 1.6 “Determination of Annual Energy Efficiency Reduction Requirements.”  The line corresponding 
to reductions for “Retail subsection (m) customers” has no therms assigned to it because all of these therms were 
already excluded above.  
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all transportation customers from its definition of “retail customers” would make the 

Legislature’s specific exclusion of subsection (m) customers unnecessary – a “nullity.” Nicor’s 

interpretation further conflicts with witness Mosenthal’s experience that a “retail customer” of a 

local distribution gas company includes transportation customers. AG Ex. 1.0, 8. And it conflicts 

with Nicor’s rates and riders in other contexts.  See AG Ex. 1.0, 9-10 (explaining that “Nicor’s 

language is very clear that all customers it is delivering gas to, regardless of who sold the gas 

commodity, are its customers, have a retail relationship with Nicor for delivery services, and 

retains obligations normally associated with utility contracts with its retail customers”).   

The plain language of subsection (d) also conflicts with Nicor’s decision to exclude 

revenues from transportation customers from its calculation of spending limits. This subsection 

directs utilities to calculate their spending caps based on the amounts paid for natural gas service 

by all “retail customers.” There is no exclusion – not even for “subsection (m)” customers.  If the 

legislature had intended to exclude certain categories of customers from the calculation of 

spending limits it would have done so explicitly, just as it did when it excluded “subsection (m)” 

customers from the calculation of savings goals. When statutory provisions are clear and 

unambiguous, the plain language as written must be given effect, without reading into it 

exceptions, limitations, or conditions that the legislature did not express.  See Davis v. Toshiba 

Machine Co., 186 Ill. 2d 181, 184-85 (1999). Thus, there is no basis in law for Nicor having 

excluded revenues from transportation customers when it calculated its spending limits.   

Nicor attempts to use an excerpt from legislative history to support a different definition 

of “retail customers”: 

Reitz: . . . On the gas efficiency provisions, I'd like to make sure I understand how 
the charges to customers will be calculated. There are some customers, such as 
merchant electric generators, who purchase all or part of their gas at wholesale 
and then transport that gas over the distribution system of the local gas utility. 
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When the utility is calculating the charge to customers, will the utility include the 
cost of the gas that is purchased by the user at wholesale?  

 
Flider: No.  
 
Reitz: Stated differently, does the legislation intend to cover for purposes of 
assessing charges, delivery service revenues and retail gas commodity purchases, 
but exclude wholesale gas purchases?  
 
Flider: Yes.  
 
Reitz: So, what is excluded is the wholesale commodity cost; the utility's cost for 
transportation for that wholesale commodity is included, right?  
 
Flider: That’s correct, yes.  
 
Reitz: And you were talking about excluding only wholesale commodity 
purchases; retail gas purchases from public utilities and certified alternative gas 
suppliers are included, right?  
 
Flider: Yes. 
 

See Nicor Ex. 7.0, 4. It is not clear (and Nicor does not explain) how this legislative discussion 

supports the Company’s interpretation of the statute.  Representative Reitz refers repeatedly to 

“wholesale” purchases and “wholesale” commodity costs, not retail purchases.   In order to reach 

the conclusion it wants, Nicor would have to assume that Mr. Reitz confused “wholesale” with 

“retail” and that Representative Flider, who is a former Illinois Power executive, was confused as 

well. In reviewing the above, we cannot see any evidence that the Representatives were using the 

term “wholesale commodity costs” as shorthand for the cost of gas purchased by a subset of the 

utility’s retail transportation customers. 

In any event, is only appropriate to turn to legislative history when the statutory language 

is not clear. Metropolitan Life Ins. Co. v. Washburn, 112 Ill.2d 486, 492 (1986). However, as 

explained in detail above, the language in 220 ILCS 5/8-104 clearly and unambiguously states 

that all retail customers except those excluded from subsection (m) should be included in the 
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savings goal calculation. Thus, in this instance it would be improper to turn to the legislative 

history. The best indication of what the legislature intended is the statutory language itself. Metro 

Utility Co. v. Illinois Commerce Comm'n, 262 Ill. App. 3d 266, 274 (1997). 

For all of these reasons, the Commission should require Nicor to recalculate its savings 

goals based on the total amount of gas delivered to all retail customers except for those 

customers that the company properly identifies under subsection (m).  Similarly, the Commission 

should require Nicor to recalculate its spending limit based on the average increases in amounts 

paid by all retail customers with no exclusion, as set forth in subsection (d).  

2. Nicor has not properly calculated the subsection (m) exceptions.  
 

In addition to defining the class of “retail customers” too narrowly, Nicor has also 

defined the class of customers subject to subsection (m) too broadly.  The combined effect of 

these two errors squeezes the Company’s savings goals from both directions resulting in a 

dramatic reduction in the amount of saved therms in Nicor’s Plan.   

 Subsection (m) provides an opportunity for certain classes of customers to be “self-

directing” customers (SDCs) and therefore be excluded from the EE surcharge in the statute.  In 

order to qualify as a SDC, customers must meet the eligibility criteria in subsection (m) and the 

application requirements in subsection (m)(1). 220 ILCS 5/8-104(m). It appears that Nicor is 

excluding all of the customers that meet subsection (m)’s size and usage thresholds from its 

calculation of savings targets regardless of whether or not those customers have actually 

followed the application requirements in subsection (m)(1). See AG Ex. 1.0, 10-11 (citing AG 

Ex. 1.1.2).  

 The Commission should give effect to all of the statutory language in subsection (m) and 

not allow Nicor to pick and choose which parts of the statute to apply. If customers do not apply 
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to become self-directed customers then there is no reason to exclude them from Nicor’s 

calculation of savings goals and from the applicable energy efficiency surcharge. Thus, the 

Commission should direct Nicor to recalculate the subsection (m) exclusions.  

B. Nicor’s Planned Levels of Spending and Savings Are Inadequate.  
 
The Illinois statute requires utilities to save an increasing amount of energy over time, 

with approximately the same budget. The law includes annual minimum savings targets as well 

as longer term cumulative goals.  Thus, Nicor could have applied excess savings achieved in 

early years towards compliance in future years when the goals will be harder to meet. Instead, 

Nicor stopped short – spending only a fraction of its available budget and just barely exceeding 

year-to-year goals. ELPC witness Geoff Crandall is concerned that this level of spending and 

savings is “inadequate given the program funds that are available, the significant benefits of 

energy efficiency to Illinois ratepayers, and the significant risk that Nicor will fall short of 

statutory goals.”  ELPC Ex. 1.0, 3.   
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Table 1:  Nicor Three Year Budget (PY1 – PY3) 

 Total Unspent Funds Planned spending 
as % of budget cap 

Nicor’s Planned Spending $100,438,8924 
 

-- -- 

Budget Cap 
(Nicor’s calculation) 
 

$140,823,0385 $40,384,146 71 

Budget Cap 
(Staff’s calculation) 
 

$168,065,1806 $67,626,288 59 

Budget Cap 
(AG’s calculation) 
 

$188,000,0007 $87,561,118 53 

 
 As described below, Nicor’s decision to leave millions of dollars on the table is flawed 

for at least 4 separate reasons:  

1. Nicor’s sole focus on incremental annual savings undermines its 
ability to meet future cumulative savings requirements.  

 
Nicor argues that its Plan meets the letter of the law because it meets the annual 

incremental savings goals in subsection 804(c) and nothing in the statute requires it to do 

anything more. Nicor Ex. 5.0, 4-5. However, Nicor entirely fails to consider the statute’s 

cumulative savings goals. These goals start low (0.2% of retail gas deliveries in the first year) but 

ramp up quickly over time: three times the cumulative therm savings are required by 2013 

(0.6%); six times the savings by 2014 (1.2%); ten times by 2015 (2.0%); fifteen by 2016 (3.0%) 

                                                            
4 Nicor Gas Ex. 5.1. 
5 Nicor Gas Ex. 3.2 
6 Staff Ex. 2.2.  
7 Approximate.  AG Ex. 1.0, 12; Nicor Ex. 7.0, 11:237. 
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and so on.  By 2020, the statute will have required Nicor to accumulate forty-three times the 

therm savings it needs to save in 2012.8   

In contrast, the statutory spending cap does not grow over time and remains at a flat 2% 

throughout future planning periods. See 220 ILCS 5/8-104(d). Thus, the statute requires Nicor to 

achieve significantly greater savings in future years with approximately the same budget.  The 

spending cap is annual (not cumulative) – so Nicor must “use it or lose it.”  Mr. Crandall is 

concerned that by failing to use these resources when they are available, Nicor is setting itself up 

to fail in the future. ELPC Ex. 1.0, 8-9.  

The Commission should be troubled that Nicor did not consider its ability to meet future 

goals when it designed its plan.  Furthermore, it is even more troubling that the Company 

apparently did not understand the statute when it developed its budget in this case. When asked 

whether the Company considered carrying savings forward to satisfy its savings goals in future 

years, the Company’s General Manager for Energy Efficiency stated that he was not aware 

whether the statute would allow this. The following exchange is revealing:  

Q    Is it your understanding that the savings goals in the Act are cumulative 
so that Nicor can accumulate savings, allocate savings achieved any time 
after May 2011 towards future compliance targets? 
 
A    I believe the -- I believe the Act allows Nicor to -- within the three-year 
portfolio, the  three-year plan, to manage the therms around budget within that 
three-year plan and as such, I can carry therms from plan year one to two and two 
to three. 
 
Q    So your understanding is that you could only carry forward savings 
within a three-year plan and not to future years? 
 
A    You know, I think it's clear that that occurs within the three-year portfolio, 
the one that we're offering.  I believe -- and I haven't focused on how that might 
carry over to the second three-year portfolio. 

                                                            
8 Compare 220 ILCS 5/8-104(c)(9) (requiring 8.6% cumulative savings in 2020) with 220 ILCS 5/8-104(c)(1) 
(requiring 0.2% cumulative savings by 2012).  
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Q    So you're testifying at this point you're not aware -- or at the time you 
designed your programs, you're not aware whether the statute would allow 
Nicor to carry forward savings from this three-year plan into future years? 
 
A    You know, my focus was on creating a plan that met the statutory goals for 
this filing, which is what we've done.  I am not sure if I can project what we'll do 
for our next filing. 
 

Tr. 50-52 (cross examination of James Jerozal).   
 
As the person with overall responsibility for Nicor’s development of its Plan, Mr. Jerozal 

should have known that the statute explicitly allows gas utilities to count any savings achieved 

after May 31, 2011 towards the future cumulative savings targets in the Act: 

(c) Natural gas utilities shall implement cost-effective energy efficiency measures to meet 
at least the following natural gas savings requirements, which shall be based upon the 
total amount of gas delivered to retail customers, other than the customers described in 
subsection (m) of this Section, during calendar year 2009 multiplied by the applicable 
percentage. Natural gas utilities may comply with this Section by meeting the annual 
incremental savings goal in the applicable year or by showing that total savings 
associated with measures implemented after May 31, 2011 were equal to the sum of 
each annual incremental savings requirement from May 31, 2011 through the end of 
the applicable year.  

 
220 ILCS 5/8-104(c) (emphasis added).  It is instructive to compare the gas savings language in 

subsection 8-104(c) with the much shorter electric savings language in subsection 8-103(b): 

(b) Electric utilities shall implement cost-effective energy efficiency measures to 
meet the following incremental annual energy savings goals: 
 

220 ILCS 5/8-103(b) (emphasis added).  

The Legislature adopted the electric EEPS in 2007 (PA 95-481) and the gas EEPS in 

2009 (PA 96-33).  After two years of experience and some initial Commission Orders on the 

electric side, the Legislature provided clear guidance for gas utilities regarding the matter of 

carrying savings forward to meet future cumulative goals. The Commission should not allow 

Nicor to submit a Plan that ignores this language. Nicor’s bare minimum approach in this case 
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threatens the Company’s ability to meet its future savings goals and will result in many lost 

opportunities for both gas and electric savings in the long run.  

2. Nicor’s failure to invest in cost effective energy efficiency will hurt 
ratepayers and violates the Company’s obligation to provide least cost 
service.  

 
Nicor claims that spending more on energy efficiency would hurt ratepayers by 

“increasing rates.” See Nicor Ex. 5.0, 5; Nicor Ex. 7.0, 11. However, this claim is unsupported 

by the record and is based on flawed logic.  Nicor did not actually calculate how the additional 

spending would affect customer bills. ELPC Cross Ex. 3. Instead, Company witness Jerozal’s 

admitted on cross that his “rate impact” argument was based on nothing more than the general 

premise that spending more on energy efficiency will increase the EEP Rider 30 surcharge. Tr. 

39-41.  

If Nicor had actually examined bill impacts, it would have likely discovered that the 

additional spending would help customers save money. Energy efficiency programs help 

customers use less gas, which translates directly into bill savings. Even nonparticipants in 

Nicor’s programs will benefit from programs that lower gas consumption at times of peak 

demand. As noted by ELPC witness Crandall, “Nicor ignores the point that Nicor’s ratepayers – 

residents and businesses – on average benefit from the maximum implementation of cost 

effective energy efficiency programs.” ELPC Ex. 1.0, 9.    

These positive effects are even more pronounced when considering the cost effectiveness 

of Nicor’s programs.  As Crandall observes: 

As long as the total resource cost (TRC) test benefit cost ratios exceed 1.0, Illinois 
residents and businesses will on average expend less money on their energy 
service needs than they would have without the energy efficiency programs. For 
example, assume a program has a benefit cost ratio under the TRC of 3.0. That 
means that every dollar invested in implementing the energy efficiency measures 
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in the program will result in three dollars of benefit, in the form of avoided costs 
(costs that will be incurred but for the energy efficiency measure) to ratepayers.  

 
ELPC Ex. 1.0, 5. Nicor’s portfolio of programs has a benefit-cost ratio of 2.2, 2.7 and 2.9 for 

plan years 1, 2, and 3, respectively.  Nicor Ex. 2.0, 19. This means that each dollar of lost 

investment represents between two and three dollars of lost opportunity for Illinois ratepayers 

and the utility system. Nicor’s decision to leave between $40 and $88 million unspent in this 

docket represents hundreds of millions of dollars of lost opportunity for Illinois. 

Subsection (a) of the gas EEPS states that “natural gas utilities and the Department of 

Commerce and Economic Opportunity are required to use cost-effective energy efficiency to 

reduce direct and indirect costs to consumers.  220 ILCS 5/8-104(a).  Subsection (c) clearly 

indicates that the savings goals are floors, not ceilings. 220 ILCS 5/8-104(c) (“Natural gas 

utilities shall implement cost-effective energy efficiency measures to meet at least the following 

natural gas savings requirements …”). Furthermore, Nicor has an obligation to provide service at 

the “least possible cost” to its ratepayers. 220 ILCS 5/1-102.  The Commission should reject 

Nicor’s Plan, require the Company to comply with these statutory provisions, and resubmit an 

energy efficiency Plan that delivers all available cost-effective savings to its customers.  

3. Nicor’s failure to consider its future cumulative goals hinders the 
Legislature’s intent to create leading energy efficiency programs in 
Illinois.  

 
 Nicor argues that spending more of its available budget on cost effective energy 

efficiency programs would “catapult the Nicor Gas EEP ahead of nearly all gas programs in the 

country, many that have been in existence for decades, even though the Company and the state 

have yet to build the expertise and infrastructure to manage such an effort.” Nicor Ex. 5.0, 21.   

This concern is overstated. Although this is the first Plan Nicor has submitted under the PUA, 

Nicor does have some experience with energy efficiency through its existing Rider 29 programs.  
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The Commission, Staff, and other parties, including Nicor, have also been building “expertise 

and infrastructure” in Illinois through the electric energy efficiency programs and the SAG.  

Furthermore, the fact that the PUA “catapults” the state of Illinois ahead of some other 

gas programs is not something that Nicor is free to debate. It is a policy decision that was 

reached by the Illinois Legislature through the legislative process. The legislature has directed 

Nicor to design programs to achieve ambitious goals that are among the most aggressive in the 

country.   

Nicor’s argument that it should be allowed to cut back on spending because other utilities 

have more experience also cuts the other way. In states where the utilities have “been in the 

energy efficiency business for some years” (Nicor Ex. 2.0, 11), much of the low-hanging fruit 

has likely been identified and captured by the utility programs.  Although those utilities may 

have a “head start” in building market presence and infrastructure (Id.), they also have a head 

start capturing low-hanging energy efficiency savings. In contrast, there is enormous cost-

effective energy efficiency potential in Nicor’s service territory. The Company’s own market 

potential study identifies over 283 million therms of “achievable” potential in 2013. Nicor Ex. 

2.1, 5. This is nearly 50 times more than Nicor targets in year one of its Plan. Tr. 38: 3-11. Given 

the PUA’s aggressive cumulative goals and the fact that unspent funds are lost forever, the 

Commission should require Nicor to use all available resources to capture “achievable” savings 

instead of allowing the Company to cut its budget nearly in half.   

4. Nicor’s failure to capture all available energy efficiency will result in 
additional lost opportunities for society.  

 
 Nicor’s plan touts a number of economic and market benefits of energy efficiency that 

are not captured by the traditional TRC benefit-cost methodology:  
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This EEP provides a set of opportunities for all customers to decrease their energy 
use, improve their finances, and reduce the impact of energy use on the 
environment. The Company hopes that this plan provides lasting societal benefits 
in the form of green jobs creation, higher productivity, and reduced emissions.  
 

Nicor Ex. 1.1 (Plan), 10. ELPC Witness Crandall observes that the more that Nicor spends on 

cost effective programs, the greater the benefits. ELPC Ex. 1.0, 5-6.  

There are additional secondary benefits to enhanced EE program spending that are not 

immediately apparent.  For example, AG witness Mosenthal points out that more resources 

would be available for EM&V, administrative costs could be spread out over a larger program, 

and Nicor could “better match ComEd goals for joint and cooperative programs.”  AG Ex. 1.0, 

12-13.  In sum, “societal benefits from efficiency will be reduced in the long run due to Nicor’s 

short term perspective to accomplish only the minimum savings goals.”  Id. 28.  

* * * 
 

For all of the reasons discussed above, the Commission should reject Nicor’s Plan and 

require the Company to first recalculate its planned savings targets and spending limits 

consistent with the discussion above, and then refile a Plan that maximizes savings to comply 

with the company’s long term cumulative goals and its obligations to provide least cost service.  

 
III. EVALUATION, MEASUREMENT, AND VERIFICATION  
 

A. Nicor Has Failed to Ensure the Accuracy and Transparency of Key 
Implementation Assumptions In Its Plan.  

 
In order to determine whether Nicor’s Plan complies with the PUA, the Commission 

must be able to determine how much energy the programs are saving and how cost-effective the 

programs are. See 220 ILCS 5/8-104(f). These calculations depend on a number of assumptions, 

including the savings per unit, the expected life of the measure, the utility’s “avoided cost”, and 

the net-to-gross ratio for the program. When developing new programs, utilities often have to 
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rely on assumptions and estimates of these key factors based on experience in other jurisdictions. 

There should, however, be a reasonable and transparent framework to conduct process and 

impact evaluations in order to verify these assumptions over time. See AG Ex. 1.0, 13-14.  

Nicor is not doing all that it can to ensure the accuracy and transparency of the 

assumptions and key variables in its Plan. As described below, the Commission should reject 

Nicor’s proposal to lock-in or “deem” gross measure savings and NET-TO-GROSS ratios for the 

full 3-year plan period and should require the company to participate in the development of a 

technical resource manual (TRM) to ensure transparency and consistency of assumptions.   

1. Nicor has taken shortcuts calculating avoided costs. 
 

ELPC witness Geoff Crandall identified a number of concerns regarding Nicor’s 

calculation of avoided costs that may indicate a fundamental problem in the company’s 

approach. For example, Crandall identified some unusual and unexplained variations in Nicor’s 

projections for future gas prices that will affect its avoided cost calculations: 

Referring to ELPC Exhibit 1.6, the nominal Chicago basis drops precipitously 
from around $0.30 per dekatherm prior to 2023 to about $0.06 per dekatherm for 
the 2024-2030 period. There is no documentation why it is reasonable for the 
basis to drop that much, but it would result in understating the avoided cost in the 
latter years of the period. 
 

ELPC Ex. 1.0, 13.  

Crandall also points out that Nicor’s “real pipeline charges” and “real distribution 

charges” are fixed between 2010 and 2030 even though there is “no reason to expect” such 

values to remain constant over the next 20 years.  Id.  

Finally, Crandall also takes issue with Nicor’s use of incorrect, non-transferable west 

coast assumptions for developing seasonal costs, and disagrees in particular with Nicor’s 
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suggestion that West Coast factors (including weather, storage capacity, etc) are “assumed to be 

typical of the Chicago market.”  Id. 

 Nicor’s response does not seem to directly defend its methodology but instead appears to 

argue that the problems will not have that much of an impact on Nicor’s Plan. See Nicor Ex. 6.0, 

20-21. Nicor also suggests that the Commission should approve its avoided costs because “[n]o 

intervenor has specific other avoided costs to utilize in the Company’s analysis.”  Id.  

These do not constitute substantive arguments that support Commission approval of 

Nicor’s Plan.  The PUA requires Nicor to affirmatively demonstrate the reasonableness of its 

Plan. It is not the burden of ELPC or any other intervenor to supply “specific” avoided costs. Mr. 

Crandall identified several flaws in his brief review and there may be more. The Commission 

should ensure that Nicor’s methodology is sound to ensure that Nicor’s current Plans complies 

with the PUA and to avoid further problems in the future.  

2. Nicor has failed to provide adequate support and opportunities to 
review its “key assumptions” for evaluation, measurement and 
verification. 

 
In order to evaluate the effectiveness of an energy efficiency program, evaluators must 

rely on a number of important assumptions about individual measures, including how much the 

measure costs, how much savings the measure will generate, how long savings will last, and the 

net to gross ratio. It is typical to use engineering estimates or examples for other jurisdictions 

estimate or “deem” some of these assumptions in early years of a program.  However, the 

Commission must have confidence in the process to review and verify these assumptions, or else 

there can be little confidence in the overall level of savings and cost effectiveness of a program. 

In this case, if the Commission cannot rely on Nicor’s assumptions it will lack the information it 

needs to determine compliance with the PUA.  
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Witnesses Crandall and Mosenthal both express concern about the quality of inputs and 

assumptions in Nicor’s plan and the process Nicor proposes using to verify them. Nicor Exhibit 

5.2 provides a comprehensive list of Nicor’s energy efficiency measures and the “key 

assumptions” that go into determining gross measure savings. AG witness Mosenthal is 

concerned that there is “little explanation of the basis for the values” in this list of measures and 

that it is “not reasonable to expect these values to be deemed without a more thorough review, 

the opportunity to understand the underlying assumptions, and discussion of their 

appropriateness.” AG Ex. 1.0 at 16. Take, for example, “Measure Savings” - one of the “key 

assumptions” in Nicor’s Exhibit 5.2. Mosenthal states that: 

[a] simple therm value provides very little transparency and clarity about the 
underlying assumptions from which it is derived. As a result, as the market or 
evaluation findings change, it is often difficult to determine appropriate ways to 
adjust savings.  
 

Id. at 16-17.  
 

Similarly, Mr. Crandall observes that there has been a “lack of continuity regarding input 

assumptions, savings estimates and net-to-gross factors” for other EE programs implemented in 

Illinois. ELPC Ex. 1.0, 14. On cross, Nicor witness Jerozal testified that, hypothetically 

speaking, he would expect that similar measures in Peoples Gas EE Plan would be similar to the 

savings assumptions in Nicor’s Plan. Tr. at 61. In fact, however, they are not. 

For example, CUB witness Chris Thomas identified specific inconsistencies between the 

Peoples and Nicor input assumptions for their behavioral change programs: 

It struck me as odd that both Nicor and the Peoples Gas Light and Coke Company 
(“Peoples”) have behavioral change pilot programs proposed with an assumed 
gross annual savings of 16 therms per household, yet Nicor estimates their 
program will have a TRC of 3.1, while Peoples Gas calculates their program will 
have a TRC of 1.07. 
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CUB Ex. 1.0 at 16. He concluded that “Nicor should provide more information about how they 

reached these calculations for interveners and the Commission to review.”  Id.  

 Further review of the Peoples and North Shore EE Plan cited in Mr. Thomas’ testimony 

reveals a host of other unexplained inconsistencies. Take, for example, the 95% AFUE furnace 

cited by Mr. Lawless in his rebuttal testimony.  Nicor Ex. 6.0 at 12, ln 253. Lawless explains that 

Nicor assigned this particular measure a gross savings value of 178 therms per year. Id.  The 

Peoples Plan assigns the same furnace 217 therms per year.9 Commercial boiler tune-ups receive 

303 therms/yr in Nicor’s Plan (Nicor Ex. 5.2) and 242 therms/yr in Peoples’.10 Programmable 

thermostats get 178 therms in Nicor’s service territory and 142 in Peoples’. Id.  Nicor assigns 

pre-rinse sprayers 527 therms per year compared to 130 for Peoples.  Id. While there may be 

some reasonable explanation for inconsistent values in one program or another, generally the 

Commission should expect consistency in savings between similar programs in two neighboring 

jurisdictions in the Chicago region.  Moreover, Nicor fails to adequately support its assumptions. 

For all of these reasons, the Commission should reject Nicor’s proposal to “lock-in” these 

assumptions for the full 3 years of the Plan and should require the Company to participate in the 

development of a statewide technical resource manual, as will be discussed further below.  

B. Nicor’s Proposal to Deem Net-to-Gross Ratios for Three Years is Not 
Reasonable.  

 
Nicor is proposing to deem net-to-gross ratios for the full 3-year period of the plan. Nicor 

Ex. 6.0 at 13. The Commission rejected similar proposals when they were raised by ComEd and 

Ameren in the last round of electric EE planning cases and it should reject them again now. See 

ICC Orders in Dockets 07-0539, 07-0540, and 07-0541.     

                                                            
9 ICC Docket 10-0564, NS-PGL Ex. 1.2 at 49 (cited in this docket by CUB Witness Thomas at CUB Ex. 1.0 at p. 
16).  
10 Id. at 71.  
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ELPC witness Crandall points out that Nicor’s approach is inconsistent with the EM&V 

framework worked out by participants in the electric SAG. ELPC Ex. 1.0, 17. He assets that 

applying net-to-gross ratios on a “prospective basis” (soon after EM&V study results are known) 

is preferable to Nicor’s proposal to use a static net-to-gross that is fixed for the entire planning 

period. Id. AG Witness Mosenthal also criticizes Nicor’s proposal, arguing that it “conflict[s] 

with both current ICC precedent and the net-to-gross framework established by the SAG.” AG 

Ex. 1.0, 14. Nicor has not sufficiently justified why it needs a key program assumption like net-

to-gross to remain locked in. Nicor is spending ratepayer funds on these programs and the 

Commission should do what it can to ensure Nicor’s programs produce savings. If Nicor, SAG, 

or others discover errors, ratepayers shouldn’t have to wait three years for the Company to make 

adjustments.  Nicor, in coordination with stakeholders, should be able to make adjustments along 

the way and apply them prospectively.  See AG Ex. 1.0, 22.  

Witness Mosenthal suggests a workable compromise for the Commission to “lock in the 

values for the first plan year (PY1), with the expectation that appropriate adjustments could be 

made to be used prospectively starting at the beginning of PY2.” AG Ex. 1.0, 16. The 

Commission should reject Nicor’s unreasonable approach and adopt an EM&V process similar 

to the one suggested by Mr. Mosenthal at page 16 of his testimony.  

C. The Commission Should Require Nicor to Participate With Stakeholders to 
Develop a Statewide Technical Resource Manual (TRM) 
 

 Witnesses Crandall and Mosenthal both submit that the Commission and all parties 

would have much greater confidence in the inputs and assumptions used in the development of 

EE Plans in Illinois if the Commission directs Nicor and the other gas and electric utilities to 

coordinate with DCEO and SAG participants to develop a statewide technical resource manual. 

See ELPC Ex. 1.0, 15; AG Ex. 1.0, 16. As described by Mr. Crandall: 
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The TRM would include a wide array of information on the details of natural gas 
and electric energy efficiency and demand response measures and programs. This 
typically includes: cost of measures, cost of installation, savings estimates in 
terms of estimated therms, kWh, KW’s. In addition the TRM would include 
useful life estimates for program measures, estimated realization rates, net to 
gross or “deemed” savings estimates for planning purposes and similar 
information. The energy efficiency program developers, implementers and 
evaluation contractors would use the TRM values for conducting program 
modifications as well as initial process or impact analyses throughout the state. 

 
ELPC Ex. 1.0, 15.  
 
 Nicor appears to recognize the value of a TRM but argues that differences between the 

utilities’ “unique service territor[ies]” make a statewide TRM impractical. See Nicor Ex. 5.0, 9. 

However, Nicor has not sufficiently explained why utilities in Illinois are any more “unique” 

than utilities in Pennsylvania, Michigan, Ohio or other states in which statewide TRMs are 

currently being used. See ELPC Ex. 1.0, 15.  Witness Crandall and Mosenthal’s suggestion to 

involve the SAG in the creation of a statewide TRM is reasonable and would address many of 

the parties concerns about the accuracy and transparency of the key assumptions in Nicor’s Plan.  

The Commission should order Nicor to participate with the SAG in the development of this 

TRM.  

 
IV.  PROGRAM ISSUES 
 

A. The Commission Should Direct Nicor to Participate in a Statewide SAG for 
Natural Gas Efficiency Programs. 
 

The intervenors’ testimony identifies a number of areas where Nicor could reduce 

administrative costs and improve results by coordinating with other utilities and stakeholders. 

For example, witness Crandall and CUB witness Thomas note that Nicor is not coordinating with 

other utilities in the roll out of their new behavioral program even though there are a number of 

“similarities and overlaps” between those programs. ELPC Ex. 1.0, 10-11; CUB Ex. 1.0, 11:211-
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16. Mr. Crandall and AG witness Mosenthal recommend that Nicor and ComEd perform 

combined evaluations of programs that are jointly operated. AG Ex. 1.0, 25:12-21; ELPC Ex. 

1.0, 16-17.  

These and other similar issues could be discussed and implemented through a statewide 

SAG process similar to the one that has been in place for electric efficiency programs. Most 

parties support the creation of a natural gas SAG. See ELPC Ex. 1.0, 14-15; AG Ex. 1.0, 24-25; 

CUB Ex. 1.0, 21. While Nicor states that it “may seek input from a stakeholder group as 

circumstances warrant,” it also states that “Section 8-104 of the [Act] does not provide for the 

Stakeholder Advisory Group mechanism for gas utilities.” CUB Ex. 1.0, 20:399-405 (citing CUB 

Ex. 1.3).  

The Commission should enter an Order similar to its final orders in the last round of 

electric cases, ICC Dockets No. 07-0539 and 07-540, that establish a natural gas SAG for 

stakeholders to engage with one another on issues relating to the utilities’ energy efficiency 

programs. We agree with CUB witness Thomas that the gas SAG could be structured to facilitate 

coordination with the electric SAG already in existence: 

Since there are joint program delivery mechanisms between electric and gas 
utilities, there should be a joint stakeholder mechanism as well. The Commission 
should order Nicor to participate in a statewide SAG for natural gas energy 
efficiency programs. Ideally, this SAG would coordinate with the electric SAG 
already in existence, for example, perhaps one could meet in the morning and the 
other in the afternoon to facilitate collaboration. This type of system would 
encourage stakeholder input and make the time commitment more manageable as 
well. It would also encourage and facilitate collaboration among the electric and 
gas utilities as issues that apply to both could be discussed in the middle of the 
day.  

 
CUB Ex. 1.0, 21.  
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V.   RIDER 30 COST RECOVERY 
 
[Nothing] 
 
VI.  DCEO PLAN 
 

A. DCEO’s Statewide Incentives Could Create Inequities. 
 

Section 8-104 of the PUA Act divide responsibility for implementing energy efficiency 

programs between the utilities and the Illinois Department of Commerce and Economic 

Opportunity (DCEO or the “Department”). The utilities are generally responsible for 

implementing and utilizing funding for 75% of the measures and DCEO the remaining 25%. 

DCEO filed direct testimony of seven witnesses to present the portion of Nicor’s plan 

that will be implemented by the Department. DCEO proposes to offer its programs statewide as 

opposed to offering different programs and incentives in the different utility service territories. 

DCEO Ex. 1.0, 51. ELPC Witness Crandall has concerns about this approach in light of the 

differences in avoided costs in different utility territories. ELPC Ex. 1.0, 18. As Crandall 

explains: 

Generally, the higher the avoided costs, the greater the number of measures and 
programs that will be cost justified, and different and larger incentives may ensue. 
Customers in a high avoided cost service territory would expect to see different 
programs, measures and marketing than customers in a low avoided cost service 
territory. 
 

Id.  
 
 The Commission should direct the Department to reassess its statewide program offerings 

and consider offering programs and incentives that vary based on relevant differences in utility 

service territories. 

VII.  MODIFICATIONS TO RIDER 29 
 
[Nothing] 
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VIII.  OTHER ISSUES 
 
[Nothing] 
 
IX.   CONCLUSION 
 

Based on the foregoing, ELPC requests that the Commission reject Nicor’s energy 

efficiency plan, issue an Order consistent with the points raised above, and direct the company to 

refile a corrected plan within 60 days as set forth in 220 ILCS 5/8-104(f). 

        
Respectfully submitted, 
 
 

 
       Brad Klein, Staff Attorney 
       Environmental Law & Policy Center 
       35 East Wacker Drive, Suite 1600 
       Chicago, IL 60601    
       (312) 795-3746 

bklein@elpc.org 
  

25 
 

mailto:bklein@elpc.org


CERTIFICATE OF SERVICE 
 
 I, Brad Klein, hereby certify that I served on December 21st, 2010 the attached INITIAL 
BRIEF OF THE ENVIRONMENTAL LAW & POLICY CENTER upon all active parties of 
record identified on the included service list electronically via e-mail. Paper copies will be 
provided upon request. 
 
 

Respectfully submitted, 
 

 
       Brad Klein, Staff Attorney 
       Environmental Law & Policy Center 
       35 East Wacker Drive, Suite 1600 
       Chicago, IL 60601    
       (312) 795-3746 

bklein@elpc.org 

 

  
 

26 
 


