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Staff of the Illinois Commerce Commission (“Staff”), by and through its 

undersigned counsel, pursuant to Section 200.800 of the Illinois Commerce 

Commission’s Rules of Practice (83 Ill. Adm. Code 200.800), respectfully submits its 

post-hearing Brief in the instant proceeding. 

I. Background 

On September 29, 2010, Northern Illinois Gas Company d/b/a Nicor Gas 

Company (“Nicor Gas” or the “Company”) filed with the Illinois Commerce Commission 

(“Commission” or “ICC”) its Petition for consent to and approval of its Energy Efficiency 

Program ( the “Plan”) along with the new Rider 30, Energy Efficiency Plan Cost 

Recovery (“Rider EEP”) and related changes to Nicor Gas’ existing Rider 29, Energy 

Efficiency Plan, pursuant to Section 8-104 of the Public Utilities Act (“Act”).  (220 ILCS 

5/8-104)  In due course, the Administrative Law Judge (“ALJ”) assigned to this 
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proceeding established a schedule for the submission of pre-filed testimony, hearings, 

and briefs.  (Tr., October 27, 2010, p. 6-9)    

In response to the Company’s filings, the following parties filed Petitions to 

Intervene, which were granted:  the Citizens Utility Board (“CUB”), the Natural 

Resources Defense Council (“NRDC”), the People of the State of Illinois (“AG”), the 

Environmental Law and Policy Center (“ELPC”), the Northern Illinois Municipal Natural 

Gas Franchise Consortium (“Consortium”), and the Illinois Department of Commerce 

and Economic Opportunity (“DCEO” or the “Department”).          

At the December 14, 2010 evidentiary hearing, the parties entered into evidence 

their pre-filed testimony and various cross exhibits.   The following witnesses submitted 

testimony on behalf of Staff:  David Brightwell, PhD (Staff Exhibit 1.0); Richard J. 

Zuraski (Staff Exhibit 2.0); John W. Hendrickson (Staff Exhibit 3.0); and Burma C. Jones 

(Staff Exhibit 4.0).   

Overview of Section 8-104 of the Act 

For purposes of this proceeding, the relevant portions of Section 8-104 are as 

follows: 

(a) It is the policy of the State that natural gas utilities and the Department 
of Commerce and Economic Opportunity are required to use cost-effective 
energy efficiency to reduce direct and indirect costs to consumers. It 
serves the public interest to allow natural gas utilities to recover costs for 
reasonably and prudently incurred expenses for cost-effective energy 
efficiency measures. 
 
(b) For purposes of this Section, “energy efficiency” means measures that 
reduce the amount of energy required to achieve a given end use and 
“cost-effective” means that the measures satisfy the total resource cost 
test which, for purposes of this Section, means a standard that is met if, 
for an investment in energy efficiency, the benefit-cost ratio is greater than 
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one. The benefit-cost ratio is the ratio of the net present value of the total 
benefits of the measures to the net present value of the total costs as 
calculated over the lifetime of the measures. The total resource cost test 
compares the sum of avoided natural gas utility costs, representing the 
benefits that accrue to the system and the participant in the delivery of 
those efficiency measures, as well as other quantifiable societal benefits, 
including avoided electric utility costs, to the sum of all incremental costs 
of end use measures (including both utility and participant contributions), 
plus costs to administer, deliver, and evaluate each demand-side 
measure, to quantify the net savings obtained by substituting demand-side 
measures for supply resources. In calculating avoided costs, reasonable 
estimates shall be included for financial costs likely to be imposed by 
future regulation of emissions of greenhouse gases. The low-income 
programs described in item (4) of subsection (f) of this Section shall not be 
required to meet the total resource cost test. 
 
(c) Natural gas utilities shall implement cost-effective energy efficiency 
measures to meet at least the following natural gas savings requirements, 
which shall be based upon the total amount of gas delivered to retail 
customers, other than the customers described in subsection (m) of this 
Section, during calendar year 2009 multiplied by the applicable 
percentage. Natural gas utilities may comply with this Section by meeting 
the annual incremental savings goal in the applicable year or by showing 
that total savings associated with measures implemented after May 31, 
2011 were equal to the sum of each annual incremental savings 
requirement from May 31, 2011 through the end of the applicable year: 
 
(1) 0.2% by May 31, 2012;  
 
(2) an additional 0.4% by May 31, 2013, increasing total savings to .6%;  
 
(3) an additional 0.6% by May 31, 2014, increasing total savings to 1.2%;  
 
(4) an additional 0.8% by May 31, 2015, increasing total savings to 2.0%;  
 
(5) an additional 1% by May 31, 2016, increasing total savings to 3.0%;  
 
(6) an additional 1.2% by May 31, 2017, increasing total savings to 4.2%;  
 
(7) an additional 1.4% by May 31, 2018, increasing total savings to 5.6%;  
 
(8) an additional 1.5% by May 31, 2019, increasing total savings to 7.1%; 
and  
 
(9) an additional 1.5% in each 12-month period thereafter.  
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(d) Notwithstanding the requirements of subsection (c) of this Section, a 
natural gas utility shall limit the amount of energy efficiency implemented 
in any 3-year reporting period established by subsection (f) of Section 8-
104 of this Act, by an amount necessary to limit the estimated average 
increase in the amounts paid by retail customers in connection with 
natural gas service to no more than 2% in the applicable 3-year reporting 
period. The energy savings requirements in subsection (c) of this Section 
may be reduced by the Commission for the subject plan, if the utility 
demonstrates by substantial evidence that it is highly unlikely that the 
requirements could be achieved without exceeding the applicable 
spending limits in any 3-year reporting period. No later than September 1, 
2013, the Commission shall review the limitation on the amount of energy 
efficiency measures implemented pursuant to this Section and report to 
the General Assembly, in the report required by subsection (k) of this 
Section, its findings as to whether that limitation unduly constrains the 
procurement of energy efficiency measures. 
 
(e) Natural gas utilities shall be responsible for overseeing the design, 
development, and filing of their efficiency plans with the Commission. The 
utility shall utilize 75% of the available funding associated with energy 
efficiency programs approved by the Commission, and may outsource 
various aspects of program development and implementation. The 
remaining 25% of available funding shall be used by the Department of 
Commerce and Economic Opportunity to implement energy efficiency 
measures that achieve no less than 20% of the requirements of 
subsection (c) of this Section. Such measures shall be designed in 
conjunction with the utility and approved by the Commission. The 
Department may outsource development and implementation of energy 
efficiency measures. A minimum of 10% of the entire portfolio of cost-
effective energy efficiency measures shall be procured from local 
government, municipal corporations, school districts, and community 
college districts. Five percent of the entire portfolio of cost-effective energy 
efficiency measures may be granted to local government and municipal 
corporations for market transformation initiatives. The Department shall 
coordinate the implementation of these measures and shall integrate 
delivery of natural gas efficiency programs with electric efficiency 
programs delivered pursuant to Section 8-103 of this Act, unless the 
Department can show that integration is not feasible. 
 
The apportionment of the dollars to cover the costs to implement the 
Department's share of the portfolio of energy efficiency measures shall be 
made to the Department once the Department has executed grants or 
contracts for energy efficiency measures and provided supporting 
documentation for those grants and the contracts to the utility. 
 
The details of the measures implemented by the Department shall be 
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submitted by the Department to the Commission in connection with the 
utility's filing regarding the energy efficiency measures that the utility 
implements. 
 
A utility providing approved energy efficiency measures in this State shall 
be permitted to recover costs of those measures through an automatic 
adjustment clause tariff filed with and approved by the Commission. The 
tariff shall be established outside the context of a general rate case and 
shall be applicable to the utility's customers other than the customers 
described in subsection (m) of this Section. Each year the Commission 
shall initiate a review to reconcile any amounts collected with the actual 
costs and to determine the required adjustment to the annual tariff factor 
to match annual expenditures. 
 
Each utility shall include, in its recovery of costs, the costs estimated for 
both the utility's and the Department's implementation of energy efficiency 
measures. Costs collected by the utility for measures implemented by the 
Department shall be submitted to the Department pursuant to Section 
605-323 of the Civil Administrative Code of Illinois and shall be used by 
the Department solely for the purpose of implementing these measures. A 
utility shall not be required to advance any moneys to the Department but 
only to forward such funds as it has collected. The Department shall report 
to the Commission on an annual basis regarding the costs actually 
incurred by the Department in the implementation of the measures. Any 
changes to the costs of energy efficiency measures as a result of plan 
modifications shall be appropriately reflected in amounts recovered by the 
utility and turned over to the Department. 
 
The portfolio of measures, administered by both the utilities and the 
Department, shall, in combination, be designed to achieve the annual 
energy savings requirements set forth in subsection (c) of this Section, as 
modified by subsection (d) of this Section. 
 
The utility and the Department shall agree upon a reasonable portfolio of 
measures and determine the measurable corresponding percentage of the 
savings goals associated with measures implemented by the Department. 
 
No utility shall be assessed a penalty under subsection (f) of this Section 
for failure to make a timely filing if that failure is the result of a lack of 
agreement with the Department with respect to the allocation of 
responsibilities or related costs or target assignments. In that case, the 
Department and the utility shall file their respective plans with the 
Commission and the Commission shall determine an appropriate division 
of measures and programs that meets the requirements of this Section. 
 
If the Department is unable to meet performance requirements for the 
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portion of the portfolio implemented by the Department, then the utility and 
the Department shall jointly submit a modified filing to the Commission 
explaining the performance shortfall and recommending an appropriate 
course going forward, including any program modifications that may be 
appropriate in light of the evaluations conducted under item (8) of 
subsection (f) of this Section. In this case, the utility obligation to collect 
the Department's costs and turn over those funds to the Department under 
this subsection (e) shall continue only if the Commission approves the 
modifications to the plan proposed by the Department. 
 
(f) No later than October 1, 2010, each gas utility shall file an energy 
efficiency plan with the Commission to meet the energy efficiency 
standards through May 31, 2014. Every 3 years thereafter, each utility 
shall file, no later than October 1, an energy efficiency plan with the 
Commission. If a utility does not file such a plan by October 1 of the 
applicable year, then it shall face a penalty of $100,000 per day until the 
plan is filed. Each utility's plan shall set forth the utility's proposals to meet 
the utility's portion of the energy efficiency standards identified in 
subsection (c) of this Section, as modified by subsection (d) of this 
Section, taking into account the unique circumstances of the utility's 
service territory. The Commission shall seek public comment on the 
utility's plan and shall issue an order approving or disapproving each plan. 
If the Commission disapproves a plan, the Commission shall, within 30 
days, describe in detail the reasons for the disapproval and describe a 
path by which the utility may file a revised draft of the plan to address the 
Commission's concerns satisfactorily. If the utility does not refile with the 
Commission within 60 days after the disapproval, the utility shall be 
subject to penalties at a rate of $100,000 per day until the plan is filed. 
This process shall continue, and penalties shall accrue, until the utility has 
successfully filed a portfolio of energy efficiency measures. Penalties shall 
be deposited into the Energy Efficiency Trust Fund and the cost of any 
such penalties may not be recovered from ratepayers. In submitting 
proposed energy efficiency plans and funding levels to meet the savings 
goals adopted by this Act the utility shall: 
 
(1) Demonstrate that its proposed energy efficiency measures will achieve 
the requirements that are identified in subsection (c) of this Section, as 
modified by subsection (d) of this Section.  
 
(2) Present specific proposals to implement new building and appliance 
standards that have been placed into effect.  
 
(3) Present estimates of the total amount paid for gas service expressed 
on a per therm basis associated with the proposed portfolio of measures 
designed to meet the requirements that are identified in subsection (c) of 
this Section, as modified by subsection (d) of this Section.  
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(4) Coordinate with the Department to present a portfolio of energy 
efficiency measures proportionate to the share of total annual utility 
revenues in Illinois from households at or below 150% of the poverty level. 
Such programs shall be targeted to households with incomes at or below 
80% of area median income.  
 
(5) Demonstrate that its overall portfolio of energy efficiency measures, 
not including programs covered by item (4) of this subsection (f), are cost-
effective using the total resource cost test and represent a diverse cross 
section of opportunities for customers of all rate classes to participate in 
the programs.  
 
(6) Demonstrate that a gas utility affiliated with an electric utility that is 
required to comply with Section 8-103 of this Act has integrated gas and 
electric efficiency measures into a single program that reduces program or 
participant costs and appropriately allocates costs to gas and electric 
ratepayers. The Department shall integrate all gas and electric programs it 
delivers in any such utilities' service territories, unless the Department can 
show that integration is not feasible or appropriate.  
 
(7) Include a proposed cost recovery tariff mechanism to fund the 
proposed energy efficiency measures and to ensure the recovery of the 
prudently and reasonably incurred costs of Commission-approved 
programs.  
 
(8) Provide for quarterly status reports tracking implementation of and 
expenditures for the utility's portfolio of measures and the Department's 
portfolio of measures, an annual independent review, and a full 
independent evaluation of the 3-year results of the performance and the 
cost-effectiveness of the utility's and Department's portfolios of measures 
and broader net program impacts and, to the extent practical, for 
adjustment of the measures on a going forward basis as a result of the 
evaluations. The resources dedicated to evaluation shall not exceed 3% of 
portfolio resources in any given 3-year period.  
 
(g) No more than 3% of expenditures on energy efficiency measures may 
be allocated for demonstration of breakthrough equipment and devices. 
 
(h) Illinois natural gas utilities that are affiliated by virtue of a common 
parent company may, at the utilities' request, be considered a single 
natural gas utility for purposes of complying with this Section. 
 
(i) If, after 3 years, a gas utility fails to meet the efficiency standard 
specified in subsection (c) of this Section as modified by subsection (d), 
then it shall make a contribution to the Low-Income Home Energy 
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Assistance Program. The total liability for failure to meet the goal shall be 
assessed as follows: 
 
(1) a large gas utility shall pay $600,000;  
 
(2) a medium gas utility shall pay $400,000; and  
 
(3) a small gas utility shall pay $200,000.  
 
For purposes of this Section, (i) a “large gas utility” is a gas utility that on 
December 31, 2008, served more than 1,500,000 gas customers in 
Illinois; (ii) a “medium gas utility” is a gas utility that on December 31, 
2008, served fewer than 1,500,000, but more than 500,000 gas customers 
in Illinois; and (iii) a “small gas utility” is a gas utility that on December 31, 
2008, served fewer than 500,000 and more than 100,000 gas customers 
in Illinois. The costs of this contribution may not be recovered from 
ratepayers. 
 
If a gas utility fails to meet the efficiency standard specified in subsection 
(c) of this Section, as modified by subsection (d) of this Section, in any 2 
consecutive 3-year planning periods, then the responsibility for 
implementing the utility's energy efficiency measures shall be transferred 
to an independent program administrator selected by the Commission. 
Reasonable and prudent costs incurred by the independent program 
administrator to meet the efficiency standard specified in subsection (c) of 
this Section, as modified by subsection (d) of this Section, may be 
recovered from the customers of the affected gas utilities, other than 
customers described in subsection (m) of this Section. The utility shall 
provide the independent program administrator with all information and 
assistance necessary to perform the program administrator's duties 
including but not limited to customer, account, and energy usage data, 
and shall allow the program administrator to include inserts in customer 
bills. The utility may recover reasonable costs associated with any such 
assistance. 
 
(j) No utility shall be deemed to have failed to meet the energy efficiency 
standards to the extent any such failure is due to a failure of the 
Department. 
 
(k) Not later than January 1, 2012, the Commission shall develop and 
solicit public comment on a plan to foster statewide coordination and 
consistency between statutorily mandated natural gas and electric energy 
efficiency programs to reduce program or participant costs or to improve 
program performance. Not later than September 1, 2013, the Commission 
shall issue a report to the General Assembly containing its findings and 
recommendations. 
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(l) This Section does not apply to a gas utility that on January 1, 2009, 
provided gas service to fewer than 100,000 customers in Illinois. 
 
(m) Subsections (a) through (k) of this Section do not apply to customers 
of a natural gas utility that have a North American Industry Classification 
System code number that is 22111 or any such code number beginning 
with the digits 31, 32, or 33 and (i) annual usage in the aggregate of 4 
million therms or more within the service territory of the affected gas utility 
or with aggregate usage of 8 million therms or more in this State and 
complying with the provisions of item (l) of this subsection (m); or (ii) using 
natural gas as feedstock and meeting the usage requirements described 
in item (i) of this subsection (m), to the extent such annual feedstock 
usage is greater that 60% of the customer's total annual usage of natural 
gas. 
 
(1) Customers described in this subsection (m) of this Section shall apply, 
on a form approved on or before October 1, 2009 by the Department, to 
the Department to be designated as a self-directing customer (“SDC”) or 
as an exempt customer using natural gas as a feedstock from which other 
products are made, including, but not limited to, feedstock for a hydrogen 
plant, on or before the 1st day of February, 2010. Thereafter, application 
may be made not less than 6 months before the filing date of the gas utility 
energy efficiency plan described in subsection (f) of this Section; however, 
a new customer that commences taking service from a natural gas utility 
after February 1, 2010 may apply to become a SDC or exempt customer 
up to 30 days after beginning service. Such application shall contain the 
following:  
 
(A) the customer's certification that, at the time of its application, it 
qualifies to be a SDC or exempt customer described in this subsection (m) 
of this Section;  
 
(B) in the case of a SDC, the customer's certification that it has 
established or will establish by the beginning of the utility's 3-year planning 
period commencing subsequent to the application, and will maintain for 
accounting purposes, an energy efficiency reserve account and that the 
customer will accrue funds in said account to be held for the purpose of 
funding, in whole or in part, energy efficiency measures of the customer's 
choosing, which may include, but are not limited to, projects involving 
combined heat and power systems that use the same energy source both 
for the generation of electrical or mechanical power and the production of 
steam or another form of useful thermal energy or the use of combustible 
gas produced from biomass, or both;  
 
(C) in the case of a SDC, the customer's certification that annual funding 
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levels for the energy efficiency reserve account will be equal to 2% of the 
customer's cost of natural gas, composed of the customer's commodity 
cost and the delivery service charges paid to the gas utility, or $150,000, 
whichever is less;  
 
(D) in the case of a SDC, the customer's certification that the required 
reserve account balance will be capped at 3 years' worth of accruals and 
that the customer may, at its option, make further deposits to the account 
to the extent such deposit would increase the reserve account balance 
above the designated cap level;  
 
(E) in the case of a SDC, the customer's certification that by October 1 of 
each year, beginning no sooner than October 1, 2012, the customer will 
report to the Department information, for the 12-month period ending May 
31 of the same year, on all deposits and reductions, if any, to the reserve 
account during the reporting year, and to the extent deposits to the 
reserve account in any year are in an amount less than $150,000, the 
basis for such reduced deposits; reserve account balances by month; a 
description of energy efficiency measures undertaken by the customer 
and paid for in whole or in part with funds from the reserve account; an 
estimate of the energy saved, or to be saved, by the measure; and that 
the report shall include a verification by an officer or plant manager of the 
customer or by a registered professional engineer or certified energy 
efficiency trade professional that the funds withdrawn from the reserve 
account were used for the energy efficiency measures;  
 
(F) in the case of an exempt customer, the customer's certification of the 
level of gas usage as feedstock in the customer's operation in a typical 
year and that it will provide information establishing this level, upon 
request of the Department;  
 
(G) in the case of either an exempt customer or a SDC, the customer's 
certification that it has provided the gas utility or utilities serving the 
customer with a copy of the application as filed with the Department;  
 
(H) in the case of either an exempt customer or a SDC, certification of the 
natural gas utility or utilities serving the customer in Illinois including the 
natural gas utility accounts that are the subject of the application; and  
 
(I) in the case of either an exempt customer or a SDC, a verification 
signed by a plant manager or an authorized corporate officer attesting to 
the truthfulness and accuracy of the information contained in the 
application.  
 
(2) The Department shall review the application to determine that it 
contains the information described in provisions (A) through (I) of item (1) 
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of this subsection (m), as applicable. The review shall be completed within 
30 days after the date the application is filed with the Department. Absent 
a determination by the Department within the 30-day period, the applicant 
shall be considered to be a SDC or exempt customer, as applicable, for all 
subsequent 3-year planning periods, as of the date of filing the application 
described in this subsection (m). If the Department determines that the 
application does not contain the applicable information described in 
provisions (A) through (I) of item (1) of this subsection (m), it shall notify 
the customer, in writing, of its determination that the application does not 
contain the required information and identify the information that is 
missing, and the customer shall provide the missing information within 15 
working days after the date of receipt of the Department's notification.  
 
(3) The Department shall have the right to audit the information provided 
in the customer's application and annual reports to ensure continued 
compliance with the requirements of this subsection. Based on the audit, if 
the Department determines the customer is no longer in compliance with 
the requirements of items (A) through (I) of item (1) of this subsection (m), 
as applicable, the Department shall notify the customer in writing of the 
noncompliance. The customer shall have 30 days to establish its 
compliance, and failing to do so, may have its status as a SDC or exempt 
customer revoked by the Department. The Department shall treat all 
information provided by any customer seeking SDC status or exemption 
from the provisions of this Section as strictly confidential.  
 
(4) Upon request, or on its own motion, the Commission may open an 
investigation, no more than once every 3 years and not before October 1, 
2014, to evaluate the effectiveness of the self-directing program described 
in this subsection (m).  

 
(220 ILCS 5/8-104(a)-(m)) 
 
 

II. Nicor Gas’ Energy Efficiency Plan 

 
A. Natural Gas Savings Goals and Spending Limits 

1. Introduction to Savings Goals Issues 

 
Sub-section 8-104(c) of the PUA states, in part:  

 (c) Natural gas utilities shall implement cost-effective energy efficiency measures 
to meet at least the following natural gas savings requirements, which shall be 
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based upon the total amount of gas delivered to retail customers, other 
than the customers described in subsection (m) of this Section, during 
calendar year 2009 multiplied by the applicable percentage. 

 
(220 ILCS 5/8-104(c), (emphasis added)) 

The above language clearly provides that the basis for computing natural gas 

savings requirements is the total amount of gas delivered to retail customers, with the 

exception of those customers described in subsection (m).  The sub-section (m) 

referenced above deals with certain customers who, if their applications are approved 

by the Department of Commerce and Economic Opportunity (“DCEO” or “Department”), 

are exempt from paying into and directly participating in the efficiency programs offered 

by the utility.  Thus, aside from the sub-section (m) exclusion, the Act clearly provides 

that the basis for computing natural gas savings requirements begins with the total 

amount of gas delivered to retail customers.  

Despite the clear language of sub-section 8-104(c) of the PUA, Nicor chose to 

compute its natural gas savings goals based not on, “total amount of gas delivered to 

retail customers, …,” but only on the gas delivered to retail customers who purchase 

their gas directly from Nicor (hereafter “sales customers”) and a portion of retail 

customers who purchase their gas from alternative gas suppliers (hereafter, 

“transportation customers”).1  In particular, Nicor included transportation customers 

enrolled in the Company’s “Customer Select” program, but excluded all other 

transportation customers.  As discussed in sub-section (3) of this section below, Nicor’s 

exclusion of gas purchased by transportation customers is improper, and Staff 

recommends that the Commission direct Nicor to include gas purchased by 

transportation carriers in its calculations of gas savings goals, as indicated in the 
                                            
1 Nicor Ex. 1.6 
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following table comparing Nicor’s calculations with Staff’s revised calculations of Gas 

Savings Goals: 

Gas Savings Goals (Therms per Plan Year) 

Plan Year Company2 Staff3 

PY 1 6,026,081 8,527,314 

PY 2 12,052,161 17,054,628 

PY 3 18,078,242 25,581,942 
 

AG witness Philip Mosenthal appears to agree with Staff’s position with respect 

to including gas purchased by transportation customers in the computation of the gas 

plan savings goals.4  Additionally, Mr. Mosenthal raises an issue with the way in which 

Nicor took into account sub-section (m) customers’ volumes:  

It appears [Nicor is] excluding 100% of customer volumes meeting the stated 
criteria.   However, the statute is quite clear that customers must meet both this 
criteria and comply with the provisions of item (1) of this Subsection (m).  
Subsection (m)(1) requires that these customer have applied for the self directing 
customer option by February 2010.  There is no indication that these excluded 
volumes have in fact applied to be SDC customers by February 2010. 

(AG Ex. 1.0, p. 11) (footnotes excluded).  While Mr. Mosenthal does not provide an 

alternative computation of what he would believe to be the correct savings goals for 

Nicor, he does conclude that: 

The ICC should reject this plan and direct Nicor to properly calculate its gas 
goals including all transportation gas delivered by Nicor to end-use customers 
not falling under the subsection (m) exemption. The ICC should also direct Nicor 
to properly calculate and document all subsection (m) exemptions, including 
providing explicit information about the number of customers, if any, that have 
applied for the SDC option, along with the gas load associated with those 
customers. 

                                            
2 Nicor Ex. 1.6 
3 ICC Staff Ex. 2.2  
4 AG Ex. 1.0, pp. 6-10 
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(AG Ex. 1.0, p. 12)  Staff takes no position with respect to Mr. Mosenthal’s sub-

section (m) issue. 

2. Introduction to Spending Limit Issues 

 
The degree to which Nicor may spend ratepayer funds on its natural gas energy 

efficiency programs is limited by statute.  Sub-section 8-104(d) of the PUA states, in 

part: 

(d) Notwithstanding the requirements of subsection (c) of this Section, a natural 
gas utility shall limit the amount of energy efficiency implemented in any 3-year 
reporting period established by subsection (f) of Section 8-104 of this Act, by an 
amount necessary to limit the estimated average increase in the amounts paid 
by retail customers in connection with natural gas service to no more than 
2% in the applicable 3‑year reporting period.   

(220 ILCS 5/8-104(d) (emphasis added)) 

The above portion of the statute appears unambiguous; i.e., over the course of 

each three year plan, expenditures should be limited to 2% of the “amounts paid by 

retail customers in connection with natural gas service.”  However, what may not be 

clear is the meaning of the phrase “amounts paid by retail customers in connection with 

natural gas service.”  Staff’s view, apparently shared by Nicor,5 is that the computation 

of the natural gas plan spending limit should start with a definition of “amounts paid by 

retail customers in connection with natural gas service” that excludes amounts paid by 

large customers to non-certified alternative gas suppliers.  On the other hand, Staff and 

the Company differ in how to interpret the last part of the phrase, “to no more than 2% 

in the applicable 3‑year reporting period.”  In Staff’s view, this means that the 

“amounts paid by retail customers in connection with natural gas service” must relate to 

                                            
5 Nicor Ex. 7.0, pp. 3-5. 
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the 3-year reporting period (in this case, June 2011 through May 2014), and Staff 

believes this can be accomplished by utilizing a forecast of revenues for that period.  In 

Nicor’s view, somehow utilizing actual Calendar year 2009 data is more consistent with 

the phrase, “in the applicable 3‑year reporting period.”6  Unfortunately, Nicor did not 

provide a June 2011 through May 2014 forecast of revenues.  In light of this, Staff 

witness Richard Zuraski observed that:  

Calendar 2009 heating degree days (“HDD”) in the Chicago area (O’Hare) 
were higher than normal.  How much higher depends on how ones 
measures normal.  Based on a 30-year average ending 2009, 2009 had 
1.5% more HDD.  Based on a 10-year average ending 2009, 2009 had 
4.3% more HDD.  Thus, all else equal, one should expect revenues during 
2009 to have been a bit higher than they would have been in a normal 
year, or the average of the future three year period ending May 2014.  On 
the other hand, natural gas prices during Calendar 2009 were at a fairly 
low level compared to the two years preceeding 2009, and relative to 
projected gas prices during the three year period ending May 2014.  Both 
my review of natural gas futures prices and my review of Nicor Exhibits 
1.1 (Tables 10-11, pp. 100-101), 1.6, and 3.2, lead me to believe that the 
market and Nicor’s consultants believe natural gas prices during the three 
years of the plan implementation could be as much as 30% higher than 
they were in 2009, but I should stress that any such prediction is subject to 
considerable uncertainty. Taking these factors into account, I recommend 
increasing the Company proposed budget by 20%. 

(Staff Ex. 2.0, pp. 8-9) 

Accordingly, Staff recommends increasing the gas plan spending limits, as 

indicated in the following table comparing Nicor’s calculations with Staff’s revised 

calculations of gas plan spending limit: 

Gas Plan Spending Limits (Dollars over Three Years) 

Company7 Staff8 

$140,823,038 $168,987,646 

                                            
6 Nicor Gas Exhibit 7.0, pp. 7-8. 
7 Nicor Ex. 3.2 
8 ICC Staff Ex. 2.2  
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Mr. Mosenthal disagrees with both the Company and Staff with respect to the 

exclusion of amounts paid by large customers to non-certified alternative gas suppliers 

when computing the natural gas plan spending cap.9  Further, he expressed the same 

concern that the Company incorrectly applied subsection (m) exemptions in relation to 

the spending cap calculation that he expressed in relation to the saving goals 

calculation.  Finally, as with the saving goal calculation, Mr. Mosenthal does not 

compute what he believes to be the correct spending cap for Nicor. Rather, he 

recommends that the Commission order the Company to re-calculate this number in 

light of his objections and concerns.  Staff takes no position with respect to Mr. 

Mosenthal’s sub-section (m) issue.  However, in the following sub-section, Staff 

addresses the issue of whether and to what extent the Commission should permit the 

exclusion of large transportation customer data from the calculation of natural gas 

savings goals and spending limits. 

 

3. Exclusion of Transportation Customers from Calculations of 

Savings Goals and Spending Limits 

 
As noted in the previous two sections, Nicor excluded volumes of gas purchased 

by its large transportation customers from the computation of savings goals, and Nicor 

excluded dollars paid to alternative gas suppliers by Nicor’s large transportation 

customers from the computation of the natural gas plan spending limit.  In Staff’s view, 

                                            
9  AG Ex. 1.0, pp. 11-12 
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the former was incorrect and the latter was correct.  Staff takes up the matter of the 

spending limit first and the matter of the savings goal last.   

Spending Limit 
 

As noted in sub-section (2) above, the statute is clear that expenditures should 

be limited to 2% of the “amounts paid by retail customers in connection with natural gas 

service.”  However, apparently there was some question among legislators about how 

the “amounts paid by retail customers in connection with natural gas service” should be 

computed.  In support of this assertion, Staff cites a portion of the legislative debate that 

took place regarding Public Act 96-0033,10 which ultimately led to the inclusion of sub-

section 8-104 in the PUA.  In particular, pages 181-182 of the transcripts of the House 

debate, which took place on May 28, 2009, include the following exchange between 

Rep. Dan Reitz and bill sponsor Rep. Robert F. Flider: 

*** 

Reitz:  “… On the gas efficiency provisions, I'd like to make sure I understand 
how the charges to customers will be calculated.   There are some 
customers, such as merchant electric generators, who purchase all or part 
of their gas at wholesale and then transport that gas over the distribution 
system of the local gas utility.  When the utility is calculating the charge to 
customers, will the utility include the cost of the gas that is purchased by the 
user at wholesale?” 

Flider:  “No.” 

Reitz:  “Stated differently, does the legislation intend to cover for purposes of 
assessing charges, delivery service revenues and retail gas commodity 
purchases, but exclude wholesale gas purchases?” 

Flider:  “Yes.” 

Reitz:  “So, what is excluded is the wholesale commodity cost; the utility's cost for 
transportation for that wholesale commodity is included, right?” 

                                            
10 Introduced as Senate Bill 1918. Rep. Flider was a House sponsor.   
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Flider:  “That’s correct, yes.” 

Reitz:  “And you were talking about excluding only wholesale commodity 
purchases; retail gas purchases from public utilities and certified alternative 
gas suppliers are included, right?” 

Flider:  “Yes.” 
 

As the exchange between Representatives Reitz and Flider above attests, 

Representative Reitz sought clarification about what costs would be excluded and what 

costs would be included in connection with the computation of energy efficiency 

program charges, stating, “On the gas efficiency provisions, I'd like to make sure I 

understand how the charges to customers will be calculated.”  In the course of the 

exchange, it becomes clear that the bill’s sponsor intended that the costs for this 

computation would exclude “wholesale commodity cost,” but would include “the utility's 

cost for transportation for that wholesale commodity,” along with “retail gas purchases 

from public utilities” and “retail gas purchases from certified alternative gas suppliers.”  

It is a well-established principle of statutory construction that “[i]n aid of the 

process of construction we are at liberty, if the meaning be uncertain, to have recourse 

to the legislative history of the measure and the statements by those in charge of it 

during its consideration by the Congress.” (United States v. Great Northern Ry., 287 

U.S. 144 (1932))  Explanatory legislative history is also consulted for narrowly focused 

explanation of the meaning of specific statutory language that a court believes is 

unclear.11  In Illinois Courts, “a statute’s legislative history and debates are ‘[v]aluable 

construction aids in interpreting an ambiguous statute.’”  (Krohe v. City of Bloomington, 

798 N.E.2d 1211, 1214 (Ill. 2003) (quoting Advincula v. United Blood Servs., 678 N.E.2d 

                                            
11 See, e.g., Babbitt v. Sweet Home Chapter, 515 U.S. 687, 704-06 (1995) (relying on committee 
explanations of word “take” in Endangered Species Act)  
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1009, 1018 (Ill. 1996)).  Further, a statute is ambiguous “when it is capable of being 

understood by reasonably well-informed persons in two or more different senses.”  (In 

re B.C., 176 Ill. 2d 536, 543, 680 N.E.2d 1355, 1359 (1997))  In this instance, there 

could be no better evidence of the statutory language being ambiguous and requiring 

explanation than the lawmakers themselves finding it necessary to have its meaning 

clarified through a colloquy on the House floor.  Thus, Staff finds it appropriate to rely on 

the exchange between Representatives Reitz and Flider to better explain the legislative 

intent.  

It is somewhat unfortunate that Representative Reitz, while trying to clarify which 

costs should be excluded, uses the term “wholesale.”  The use of the term “wholesale” 

could lead one to think that he is not even talking about retail customers.  However, it is 

clear from the surrounding sentences that this cannot be the case.  It is clear from the 

context that the only reasonable interpretation is that “wholesale commodity cost” is 

being used as shorthand for the cost of gas purchased by a subset of the utility’s retail 

transportation customers, in particular those non-residential customers who are large 

enough that non-certified alternative gas suppliers may sell to them.  Pursuant to 

Article XIX of the PUA12 and Part 551 of the Commission’s rules,13 to serve “residential 

customers”14 and/or to serve “small commercial customers” (non-residential customers 

that use less than 5000 therms of natural gas per year15), an alternative gas supplier 

                                            
12 220 ILCS 5/19-100, et seq. 
13 83 Ill. Adm. Code 551.10, et seq. 
14 Pursuant to 220 ILCS 5/19-105, a “residential customer” is “a customer who receives gas utility service 
for household purposes distributed to a dwelling of 2 or fewer units which is billed under a residential rate 
or gas utility service for household purposes distributed to a dwelling unit or units which is billed under a 
residential rate and is registered by a separate meter for each dwelling unit.” 
 
15 220 ILCS 5/19-105. 
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must be certified by the Commission.16  Serving non-residential customers that use 

more than 5000 therms per year does not require certification.17  As already noted, the 

House debate clearly establishes that gas purchases from the utility and from certified 

alternative gas suppliers are to be included in the computation of charges, leaving out 

“wholesale” purchases, which, in context, and by a simple process of elimination, can 

only mean non-certified alternative gas suppliers. 

Therm Savings Goal 
 

While the House debate transcript cited and analyzed above is pertinent to the 

computation of the spending limit for gas energy efficiency program charges, it is not 

pertinent to the computation of gas savings goals or requirements.  Nowhere in the 

entire exchange between Representatives Reitz and Flider is there any mention of 

therms, decatherms, MMBTU, cubic feet (or any other units of natural gas 

consumption).  Nowhere in the entire exchange is there any mention of the savings 

goals or requirements.  Rather, the exchange focuses on charges, the cost of the gas, 

the cost for delivery or transportation, and other expressions of money spent or to be 

spent rather than gas consumed or gas to be saved.   

Staff’s recommendations with respect to the natural gas program spending 

constraint, on the one hand, and with respect to the natural gas program therm savings 

goals, on the other hand, may initially appear somewhat counterintuitive.  However, 

upon closer examination, Staff’s is the only interpretation of the statute that holds up to 

scrutiny, as explained below. 

                                            
16 See 220 ILCS 5/19-110(a) (“The provisions of this Section [requiring Commission certification] shall 
apply only to alternative gas suppliers serving or seeking to serve residential or small commercial 
customers and only to the extent such alternative gas suppliers provide services to residential or small 
commercial customers.”) 
17 Id. 
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When a court interprets a statute, the primary objective is to ascertain and give 

effect to the intent of the legislature. (Illinois Bell Telephone Co. v. Illinois Commerce 

Comm'n, 262 Ill. App. 3d 266, 274 (1994))  The best indication of what the legislature 

intended is the statutory language itself. (Metro Utility Co. v. Illinois Commerce Comm'n, 

262 Ill. App. 3d 266, 274 (1997))  Clear and unambiguous terms are to be given their 

plain and ordinary meaning (West Suburban Bank v. Attorneys' Title Insurance Fund, 

Inc., 326 Ill. App. 3d 502, 507 (2001)), and where statutory provisions are clear and 

unambiguous, the plain language as written must be given effect, without reading into it 

exceptions, limitations, or conditions that the legislature did not express. (Davis v. 

Toshiba Machine Co., 186 Ill. 2d 181, 184-85 (1999))  In this instance, the PUA is 

indeed clear regarding the computation of natural gas savings requirements, stating that 

they “shall be based upon the total amount of gas delivered to retail customers, other 

than the customers described in subsection (m) of this Section, during calendar year 

2009 multiplied by the applicable percentage.”  (220 ILCS 5/8-104(c))  Further, even if 

the statute was ambiguous, neither the portion of the legislative debate quoted above 

nor any other part of the recorded debate establishes that any transportation customer 

volumes should be excluded from the computation of savings goals.   

Nevertheless, according to Nicor witness Malcolm Quick, “[N]owhere in Section 

8-104 is there a definition of a retail customer.”18 Mr. Quick then opines that this “allows 

parties to create their own definition.” adding that, in Nicor’s definition, “[r]etail 

customers do not include large customers that purchase their own gas supply on the 

open market or use the services of third-parties to do so.”19  Mr. Quick further opines 

                                            
18 Nicor Ex. 7.0, p. 4. 
19 Id. 
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that this exclusion of “large customers that purchase their own gas supply on the open 

market or use the services of third-parties” is consistent with the common understanding 

of the term “retail”, citing Webster’s Third International Dictionary (1986 edition, page 

1938), which defines retail as, “the sale of commodities or goods in small quantities to 

ultimate consumers.”20  In essence, Mr. Quick believes that the two issues (therms 

savings and budget constraint) are linked by a single, plain and ordinary meaning of the 

term retail which requires the retail entity to purchase small quantities (in contrast to 

“wholesale”, in which the wholesale entity purchases large quantities).   

Mr. Quick’s suggestion must be rejected for multiple reasons.  First, while he is 

correct that Section 8-104 does not provide a definition of a retail customer, he is 

entirely incorrect that this “allows parties to create their own definition.”  Quite the 

contrary, it obliges parties to carefully analyze the statutory language to divine 

legislative intent.  More directly, Mr. Quick’s definition of the term “retail customers”, 

which includes only customers purchasing small quantities, is entirely inconsistent with 

other parts of the PUA (and other Illinois statutes dealing with retail customers) which 

clearly use the term to include both large and small customers.  According to the 

maxim, noscitur a sociis (“a word is known by the company it keeps”), when a word is 

ambiguous, its meaning may be determined by reference to the rest of the statute.21  

Similarly, in pari materia (“upon the same matter or subject”), when a statute is 

                                            
20 Nicor Ex. 7.0, p. 5. 
21 “The meaning of questionable words or phrases in a statute may be ascertained by reference to the 
meaning of words or phrases associated with it. (Black's Law Dictionary 956 (5th ed. 1979).) The maxim, 
while not an inescapable rule, is often wisely applied where a word is capable of many meanings in order 
to avoid the giving of unintended breadth to a legislative act. ( Jarecki v. G.D. Searle & Co. (1961), 367 
U.S. 303, 307, 6 L. Ed. 2d 859, 863, 81 S. Ct. 1579, 1582.)”  Hayes v. Mercy Hosp. & Medical Ctr., 136 Ill. 
2d 450, 477 (Ill. 1990) 
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ambiguous, its meaning may be determined in light of other statutes on the same 

subject matter.22   

Accordingly, a directly relevant definition of "retail customer" is found in Section 

16-102 of the PUA’s Article XVI (“Electric Service Customer Choice and Rate Relief 

Law of 1997”), which states:  

 "Retail customer" means a single entity using electric power or energy at a 
single premises and that (A) either (i) is receiving or is eligible to receive tariffed 
services from an electric utility, or (ii) that is served by a municipal system or 
electric cooperative within any area in which the municipal system or electric 
cooperative is or would be entitled to provide service under the law in effect 
immediately prior to the effective date of this amendatory Act of 1997, or (B) an 
entity which on the effective date of this Act was receiving electric service from a 
public utility and (i) was engaged in the practice of resale and redistribution of 
such electricity within a building prior to January 2, 1957, or (ii) was providing 
lighting services to tenants in a multi-occupancy building, but only to the extent 
such resale, redistribution or lighting service is authorized by the electric utility's 
tariffs that were on file with the Commission on the effective date of this Act.  

(220 ILCS 5/16-102)   

As this definition clearly demonstrates, under the PUA “retail customer” is not 

synonymous with a customer purchasing small quantities.   

Similarly, Section 7‑210 of the PUA, which is entitled, “Commission oversight of 

nonpublic, unregulated sales at retail of natural gas by public utilities,” states, inter alia:  

(c) A gas utility offering unregulated sales of natural gas to an end‑use 
customer within or outside its service area shall be subject to Sections 7‑102(g), 
7‑205, 7‑206, and 9‑230 with respect to such sales. 

                                            
22 “Statutes which relate to the same thing or to the same subject or object are in pari materia although 
they were enacted at different times. It is a primary rule of statutory construction that not only should the 
intention of the legislature be deduced from a view of the whole statute and from its every material part, 
but statutes in pari materia should be construed together." People ex rel. Harrell v. Baltimore and Ohio 
Railroad Co. 411 Ill. 55, 58 and 59. Also see People ex rel. Walsh v. Illinois Central Railroad Co. 409 Ill. 
522; People ex rel. Goodman v. Wabash Railroad Co. 395 Ill. 520; People ex rel. Tolliver    v. Wabash 
Railway Co. 378 Ill. 121; People ex rel. Reynolds v. Chicago, Burlington and Quincy Railroad Co. 295 Ill. 
191; People ex rel. Graff v. Wabash Railway Co. 286 Ill. 15; and People ex rel. Nordstrom v. Chicago & 
N. W. R. Co., 11 Ill. 2d 99, 106 (Ill. 1957).  



 Docket No. 10-0562 
Staff Brief 

24 
 

(d) Notwithstanding any language of Article XIX to the contrary, a gas 
utility offering unregulated sales of natural gas to a residential customer or a 
small commercial customer within or outside its service area shall be subject to 
Sections 19‑110(e)(2), 19‑110(e)(3), 19‑110(e)(5), 19‑115, and 19‑120. 

(220 ILCS 5/7‑210)  In this Section 7-210, it is obvious that the small transportation 

customers described in sub-section (d) comprise merely a sub-set of all transportations 

customers described in sub-section (c), and that they are all considered to be retail 

customers.23   

Both the PUA and other Illinois statutes contain other examples which clearly 

establish that, at least in the General Assembly’s view, “retail customer” is not 

synonymous with a customer purchasing small quantities.24  

                                            
23 If the title of the Section was not enough, Sub-section (l) states, “In addition to any other remedy 
provided in the Act, the Commission may order a gas utility to cease offering unregulated retail sales of 
natural gas in the State if it finds, after notice and hearing, that the gas utility willfully violated this 
Section.” (220 ILCS 5/7‑210(l))  
24  For example, from the PUA’s telecommunications article, see Sec. 13‑220.  

 Sec. 13‑220. Retail telecommunications service. "Retail telecommunications service" 
means a telecommunications service sold to an end user. "Retail telecommunications service" 
does not include a telecommunications service provided by a telecommunications carrier to a 
telecommunications carrier, including to itself, as a component of, or for the provision of, 
telecommunications service. A business retail telecommunications service is a retail 
telecommunications service provided to a business end user. A residential retail 
telecommunications service is a retail telecommunications service provided to a residential end 
user. 

(220 ILCS 5/13‑220) 
  The PUA’s Section 20-102(b) states,  

 (b) To date, as a result of the Electric Service Customer Choice and Rate Relief Law of 
1997, thousands of large Illinois commercial and industrial consumers have experienced the 
benefits of a competitive retail electricity market. Alternative electric retail suppliers actively 
compete to supply electricity to large Illinois commercial and industrial consumers with attractive 
prices, terms, and conditions. 

(220 ILCS 5/20-102(b) 
  As for other Illinois statutes, the Retailers' Occupation Tax Act includes this definition:  

 "Sale at retail" means any transfer of the ownership of or title to tangible personal 
property to a purchaser, for the purpose of use or consumption, and not for the purpose of resale 
in any form as tangible personal property to the extent not first subjected to a use for which it was 
purchased, for a valuable consideration: Provided that the property purchased is deemed to be 
purchased for the purpose of resale, despite first being used, to the extent to which it is resold as 
an ingredient of an intentionally produced product or byproduct of manufacturing. For this 
purpose, slag produced as an incident to manufacturing pig iron or steel and sold is considered to 
be an intentionally produced byproduct of manufacturing. Transactions whereby the possession 
of the property is transferred but the seller retains the title as security for payment of the selling 
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    Second, if the General Assembly intended for the term “retail customers” to 

mean customers purchasing small quantities throughout Section 8-104, then the 

addition of sub-section 8-104(m) would be meaningless.  That sub-section provides that 

the rest of Section 8-104 does not apply to: 

… customers of a natural gas utility that have a North American Industry 
Classification System code number that is 22111 or any such code number 
beginning with the digits 31, 32, or 33 and (i) annual usage in the aggregate of 4 
million therms or more within the service territory of the affected gas utility or with 
aggregate usage of 8 million therms or more in this State and complying with the 
provisions of item (l) of this subsection (m); or (ii) using natural gas as feedstock 
and meeting the usage requirements described in item (i) of this subsection (m), 
to the extent such annual feedstock usage is greater that 60% of the customer's 
total annual usage of natural gas. 

(220 ILCS 5/8-104(m))  The customers described in the above excerpt are already 

“large” and hence fall outside of Mr. Quick’s understanding of “retail customer’s” 

common meaning.  Why would the General Assembly provide, as it did in sub-section 

(m), that these particular large customers need to be excluded, not only from the 

saving goal calculations and the budget constraint calculations, but from the entirety of 

Section 8-104, if all large customers in general (as would be the case under Mr. Quick’s 

definition) are already excluded?   

A well established “fundamental rule of statutory construction requires that every 

part of a statute be presumed to have some effect, and not be treated as meaningless 

unless absolutely necessary." (Raven Coal Corp. v. Absher, 153 Va. 332, 149 S.E. 541 

                                                                                                                                             
price shall be deemed to be sales. 
 "Sale at retail" shall be construed to include any transfer of the ownership of or title to 
tangible personal property to a purchaser, for use or consumption by any other person to whom 
such purchaser may transfer the tangible personal property without a valuable consideration, and 
to include any transfer, whether made for or without a valuable consideration, for resale in any 
form as tangible personal property unless made in compliance with Section 2c of this Act [35 
ILCS 120/2c]. 

(35 ILCS 120/1) 
 In none of the above examples does retail equate to small customers.  Rather, the key factor 
tends to be whether the customer uses the good or service rather than re-selling it. 
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(1929))  Thus, the only conceivable answer, consistent with the tenants of statutory 

construction, is that the General Assembly would not have bothered to include sub-

section (m) if Mr. Quick’s narrow definition of “retail customer” was supposed to be 

applied generally to Section 8-104.  From the standpoint of simple common sense, Mr. 

Mosenthal comes to a similar conclusion.25 

Third, with all due respect to Webster’s Dictionary, “the sale of commodities or 

goods in small quantities to ultimate consumers” is not the only definition of retail in 

common use.  The Encarta.msn.com defines retail as “sale to consumers: the selling of 

goods directly to customers, e.g. in stores.”26  The Cambridge Dictionaries Online 

defines retail as “the activity of selling goods to the public, usually in small quantities.”27  

In general, Staff believes that the concept of “small” versus “large” is much more 

nebulous than the concept of a sale “directly to customers” or “ultimate consumer” (i.e., 

“not for resale”).  Nobody could agree on the point at which a quantity of goods goes 

from being “small” to being “large,” but most could agree when those goods are 

destined to be resold or not.  

Summary 
 

For all the above reasons, for purposes of computing natural gas savings goals, 

Staff recommends that the Commission interpret the phrase “total amount of gas 

delivered to retail customers, other than the customers described in subsection (m) of 

this Section” (220 ILCS 5/8-104(c)) to include deliveries to customers of all sizes, even if 

this seems, at first blush, contradictory vis-à-vis Staff’s other recommendation to base 

the energy efficiency program budget constraint only on gas purchased from the utility 

                                            
25  AG Exhibit 1.0, pp. 8 (ln. 20) – 9 (ln. 2) 
26 http://encarta.msn.com/dictionary_/retail.html  
27 http://dictionary.cambridge.org/dictionary/british/retail_1 (emphasis added) 
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and from certified alternative gas suppliers by residential and small commercial 

customers.  In Staff’s view, this necessarily dichotomous treatment is the only way to 

give meaning and effect to the legislative intent expressed in the May 28, 2009 House 

debate on Public Act 96-0033, without rendering Section 8-104 internally inconsistent.  

 

III. Evaluation, Measurement & Verification 

 
A. EM&V Contractor Independence 

1. Nicor Gas’ Position 

2. Staff’s Position 

Staff recommends that language be added to the evaluators’ contracts to ensure 

that the evaluations are truly independent from the Company’s control.  Staff also 

advocates that one evaluation for each program be completed at least sixty days prior 

to the filing of the second three-year plan.  Finally, Staff seeks clarification about the 

Commission’s interpretation of the 3% cap on evaluation but provides no 

recommendation on this issue.  (Staff Ex. 1.0, pp.8-10)  

Staff’s proposal to ensure evaluator independence is highlighted in the first three-

year electric EE plans of Commonwealth Edison Company (“ComEd”) and Ameren 

Illinois (Dockets 07-0540 and 07-0539, respectively).  The Commission ordered those 

utilities to provide language in the contracts of the independent evaluators so that the 

Commission could:  (1) terminate the contracts if it determined the evaluators were not 

acting independently; and (2) prevent the utilities from terminating the contracts without 

Commission approval.  These provisions were included in the contracts to ensure that 
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the evaluators were truly independent from the utilities.  Dr. Brightwell testified that he 

found no reference to such language in Chapter 7 of Nicor’s plan, which addresses 

evaluation, measurement, and verification.  Staff recommends that the Commission 

order Nicor to add similar language into the contracts it enters into with its evaluators.  

(Staff Ex. 1.0, p. 9) 

Dr. Brightwell also noted that table 18 on page 121 of Nicor Exhibit 1.1 lists when 

evaluations take place and whether those evaluations will address impacts or 

processes.  Nicor proposes that the results of evaluations performed in this plan be 

used to update net-to-gross ratios (“NTG”) and deemed energy savings for future plans.  

(Nicor Ex. 2.0. pp. 21-22)  Any changes in market conditions that may occur are likely to 

affect NTG ratios and/or savings attributable to measures or programs.  If these 

changes reduce savings, it is advantageous for the Company to have these evaluations 

performed prior to the changes.  If these changes increase savings, it is advantageous 

for the Company to wait for the market to change before evaluating a program.  Staff 

believes it is inappropriate for Nicor to choose when those evaluations take place and 

recommends that the Commission order Nicor to permit its independent evaluators to 

determine the timing of evaluations.  (Staff Ex. 1.0, p. 9)   

The Company also proposes to deem the NTG ratios of measures and programs 

and to update those values in its second three-year Plan based on the evaluation 

results it receives in the current Plan.  In order to use the results of evaluations for the 

Company’s second triennial plan, Staff recommends that the Commission order the 

Company to provide contract language that requires at least one impact evaluation of all 

programs to be completed no later than 60 days prior to October 1, 2013, the date the 
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Company is required to file its second triennial plan.  (Id., p. 9)  Without such language, 

there is no guarantee that some measures or programs will have savings that are 

verified and/or updated.  This could potentially leave deemed value estimates from this 

Plan in place until the third triennial plan is filed and goes into effect in June 2017.      

    Finally, Staff seeks clarification of Section 8-104(f)(8) of the gas EE law which 

states that: “resources dedicated to evaluations shall not exceed 3% of portfolio 

resources in any given 3-year period.”  It is unclear to Staff whether this limit applies to 

the budget of the independent evaluators or to all costs related to evaluations, including 

the wages for the time that Nicor employees and the program implementers contracted 

by Nicor devote to collecting materials used for evaluations.  Guidance from the 

Commission is requested as this may affect reconciliation proceedings that will occur at 

the end of each Plan Year.  (Id., p. 9) 

3. Intervenors’ Position 

 
B. Evaluation Cycle 

1. Nicor Gas’ Position 

2. Staff’s Position 

3. Intervenors’ Position 

 
C. Verified Participation 
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1. Nicor Gas’ Position 

2. Staff’s Position 

3. Intervenors’ Position 

 
D. Fixed Values  

1. Standard Measures 

a.) Nicor Gas’ Position  
 

b.) Staff’s Position 
 

c.) Intervenors’ Position 
 

2. Non-Standard Measures 

a.) Nicor Gas’ Position 
 

b.) Staff’s Position 
 

c.) Intervenors’ Position 
 

3. Net-to-Gross 

   a.)  Nicor Gas’ Position  
 
   b.)  Staff’s Position 
 

c.)  Intervenors’ Position 
 

4. Timing for Updating Fixed Values 

a.) Nicor Gas’ Position 
 

b.) Staff’s Position 
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c.)  Intervenors’ Position 

5. Realization Rates 

a.) Nicor Gas’ Position 
 

b.) Staff’s Position 
 

c.) Intervenors’ Position 
 
 

E. Technical Reference Manual 

1. Nicor Gas’ Position 

2. Staff’s Position 

3. Intervenors’ Position 

 

IV. Program Issues 

 
A. Portfolio Flexibility 

1. Nicor Gas’ Position 

2. Staff’s Position 

3. Intervenors’ Position 

B. Role of Natural Gas Advisory Group 
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1. Nicor Gas’ Position 

2. Staff’s Position 

3. Intervenors’ Position 

 
C. Banking Savings 

1. Nicor Gas’ Position 

2. Staff’s Position 

3. Intervenors’ Position 

D. Administrative and Marketing Costs 

1. Nicor Gas’ Position 

2. Staff’s Position 

3. Intervenors’ Position 

E. Cost-Effectiveness 

1. Nicor Gas’ Position 

2. Staff’s Position 

 
Staff’s Position is that the current plan does not measure the Total Resource 

Cost (“TRC”) as it is defined in the law.  Staff also proposes to restrict eligible measures 

to those that individually pass the TRC test.  (Staff Ex. 1.0, pp. 4-8) 

Sensitivity Analysis: 

Dr. Brightwell testified that the Company proposes to calculate the TRC with a 
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cost of carbon dioxide emissions equal to $55 per ton for all years that a measure is 

expected to conserve gas and electric. (Nicor Ex. 1.1, p. 102 and Company Response 

to Staff DR DAB 3.1)  Subsection (b) of the gas law permits reasonable estimates “for 

financial costs likely to be imposed by future regulation of emissions of greenhouse 

gases.”  Given the outcome of the elections on November 2, 2010, the federal 

government is not likely to impose any financial costs on CO2 emissions in the near 

future.  The Company also indicated that it is not including as benefits the avoided costs 

of lower water usage associated with some measures.  Subsection (b) of the gas law 

allows for the inclusion of quantifiable societal benefits.  If the Company chooses to 

include avoided water costs that it can justify as reasonable, Staff does not object.  

(Staff Ex. 1.0, p. 7) 

The Company responded to Dr. Brightwell by acknowledging that the November 

2010 elections changed the likelihood of financial costs being imposed by future 

regulation of greenhouse gas emissions.  It also noted that its plan was prepared prior 

to those elections and requested guidance from the Commission on how to measure 

likely financial costs from greenhouse gas emissions.  (Nicor Ex. 6.0, p. 19) 

Dr. Brightwell recommended that sensitivity analysis be used to determine how 

sensitive the TRC test ratio for measures and programs was to assumptions about 

carbon prices.  (Staff Ex. 1.0, pp. 7-8) The Company acknowledged that sensitivity 

analysis is a valid suggestion but cautioned the Commission that further detailed 

analysis comes with a cost in time and resources. (Nicor Ex. 6.0, p. 19)  Staff 

recommends that the sensitivity analysis approach recommended by Dr. Brightwell be 

incorporated into the determination of whether measures or programs are cost-effective.  



 Docket No. 10-0562 
Staff Brief 

34 
 

Sensitivity analysis provides a more accurate assessment of the likelihood that 

measures and programs are cost-effective as it based on a range of scenarios rather 

than just one scenario.  As the Company points out, its assumption of the likelihood of 

financial costs from greenhouse gas emissions is already faulty based on the November 

2010 elections.  Using sensitivity analysis would have altered those assumptions to 

account for a range of possible carbon prices.  

Measure-level Cost-effectiveness: 

Staff recommends, consistent with Dr. Brightwell’s testimony, that only measures 

that are cost-effective be included in any programs or the portfolio.  Dr. Brightwell 

explains that using a measure level TRC test allows for an analysis of whether any 

particular measure has greater expected value to society than it costs.  (Staff Ex. 1.0, p. 

4)  If a particular measure is not cost-effective under the TRC, then it does not have 

sufficient value to society to make it worthwhile to incent.  Every unit sold of a measure 

that is not cost effective serves to reduce the net benefit of the program.   

To illustrate this point, Dr. Brightwell provides an example that supposes a 

portfolio consists of two measures called widgets and gadgets.  The widgets have 

incremental benefits and costs of $1300 and $1000, respectively.  The gadgets have 

incremental benefits and costs of $950 and $1000, respectively.  The respective TRCs 

for widgets and gadgets are 1.3 and 0.95.  Every widget that is sold adds $300 of net 

benefits to the program and every gadget that is sold subtracts $50 from the net 

benefits. 

If a program incents 100 widgets and 100 gadgets, then the portfolio level TRC is 

1.125.  The benefits are $225,000 ($1300/widget X 100 widgets and $950/gadget X 100 
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gadgets). The costs are $200,000 ($1000/widget X 100 widget and $1000/gadget X 100 

gadgets).  It appears that this is a good portfolio because the TRC is greater than 1 and 

the net benefits are $25,000.  However, the net benefits would have been $30,000 if the 

portfolio did not include rebates for gadgets ($300/widget X 100 widgets).  By including 

gadgets in the portfolio, this EEP reduced the net benefits to society by $5,000 from 

what they would have been without the measure.  (Staff Ex. 1.0, pp. 4-5) 

Dr. Brightwell further explains that including only measures that are cost-effective 

removes some of the risks that the overall portfolio will be cost-ineffective.  The risk 

associated with portfolio-level uncertainty comes from the fact that it is unknown how 

well customers will respond to incentives for any particular measure.  If there is high 

uptake of measures that are not cost-effective, the entire portfolio may be cost-

ineffective as a result.  (Id., pp. 5-6) 

The Company noted that Dr. Brightwell did not object to the inclusion of one 

measure that was not cost-effective because the Companies claim Dr. Brightwell 

agreed with Mr. Lawless’ logic that measures that may not be cost-effective individually 

may be included in a program for other reasons.  (Nicor Ex. 6.0, p. 17)  However, Dr. 

Brightwell stated that he supported the inclusion of this measure because the Company 

felt that its inclusion was primarily defensible from a TRC ratio cost-effectiveness 

standpoint and that Dr. Brightwell thought the TRC test performed may overstate the 

costs of the measure.  (Staff Ex. 1.0, pp.6-7)  Staff continues to recommend that the 

TRC test be applied at the measure-level. 

3. Intervenors’ Position 
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F. Behavior Modification 

 

1. Nicor Gas’ Position 

2. Staff’s Position 

3. Intervenors’ Position 

V. Proposed Rider 30, Energy Efficiency Plan Cost Recovery 

 
A. Appropriate Rate Groups for Cost Recovery 

1. Nicor Gas’ Position 

2. Staff’s Position 

In the testimony of Nicor Gas witness Malcolm Quick, he stated that “Rider EEP 

would apply to all rate classes.  Section 8-104(c) of the Act provides that an approved 

rider “shall be applicable to the utility’s customers.”  Nicor Gas interprets this to mean 

that cost recovery should be collected from all of its customers.” (Nicor Gas Ex. 3.0, p. 

9) 

Staff witness Hendrickson stated that the Company does not specifically address 

its proposal in direct testimony, but according to its existing Rider 29 Energy Efficiency 

Plan, Nicor has a charge for residential customers, Rate 1, and for certain non-

residential customers, Rates 4 and 74.  However, it appears that Section 8-104(c) of the 

Public Utilities Act (“Act”) requires that the utility provide energy efficiency measures for 

all customers and that all customers are responsible for cost recovery of energy 

efficiency measures except those customers who are exempt under Section 8-104(m) of 

the Act. If all customers are required to pay for energy efficiency measures, then the 
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issue becomes one of how to charge customers.  

Nicor is proposing to charge customers in a manner that includes all customer 

classes in three rate groups for purposes of energy efficiency programs.  The three rate 

groups are based generally on customer size and each of the three rate groups would 

have a separately determined cost recovery charge.  As shown in its proposed Rider 

EEP, the Company proposes to have three cost recovery charges that would be 

applicable to Residential (Rate 1), Small Non-residential (Rates 4, 5, 74 and 75) and 

Large Non-residential (Rates 6, 7, 17, 19, 76 and 77).  (Nicor Gas Ex. 3.1) 

Staff witness Hendrickson further stated that the three rate groups, as defined by 

Nicor, are appropriate for the recovery of energy efficiency costs and should be 

approved. 

3. Intervenors’ Position 

 
None of the Intervenors provided testimony on this issue. 

 
B. Reasonableness and Prudence Language 

1. Nicor Gas’ Position 

2. Staff’s Position 

3. Intervenors’ Position 

 
C. Incentive Compensation 
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1. Nicor Gas’ Position 

2. Staff’s Position 

Consistent with the recommendation of Staff witness Burma Jones, the recovery 

of incentive compensation costs through Rider 30 should not be permitted.  (Staff Ex. 

4.0, 6: 121-122)  Nicor Gas has included incentive compensation costs in its proposed 

Energy Efficiency Plan (“EEP”) budgets, even though the Company has yet to develop 

an incentive compensation plan applicable to employees working on the EEP and 

subject to proposed Rider 30.  (Nicor Gas Ex. 7.0, 14: 304-311)  To allow incentive 

compensation expense to be recovered through Rider 30 would effectively guarantee 

prolonged contested proceedings in the annual reconciliation process.  During each 

year’s docketed reconciliation proceeding, Staff and other interested parties would have 

to review the incentive compensation plans (which were not provided for review as part 

of the EEP approval process), review the targets and achievements, and debate the 

proper amount to be recovered through Rider 30.  (Staff Ex. 4.0, 2-3: 39-44)  

Accordingly, Staff recommends the following language be included in the definition of 

Incremental Costs in the Rider 30 tariff: 

 
Incentive compensation costs incurred by the Company are not allowed to be 
recovered under this rider. 
 
Company witness Malcolm Quick points to the fact that the Commission-

approved energy efficiency cost recovery riders of ComEd and Ameren Illinois do not 

specifically exclude incentive compensation as a recoverable cost.  (Nicor Gas Ex. 7.0, 

15: 331-333)  However, the question of whether or not incentive compensation is an 

appropriate cost to be recovered through the riders has not been decided by the 
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Commission and the similarity of the language in Rider 30 to the other energy efficiency 

plan riders is not relevant.  (Staff Ex. 4.0, 4: 72-76)  The Commission offered some 

guidance as to the inappropriateness of Rider recovery of incentive compensation costs 

in Docket No. 09-0263, wherein the Commission rejected ComEd’s inclusion of 

incentive compensation expense in Rider AMP Advanced Metering Program 

Adjustment.  The Commission concluded in its Final Order in Docket No. 09-0263: 

 
We also share Staff’s pragmatic view that, including incentive compensation 
costs here just ensures protracted litigation of that issue in a reconciliation 
proceeding, which detracts from all parties’ focus in a reconciliation proceeding of 
ensuring that all of ComEd’s expenditures regarding the pilot program are 
prudently incurred. 

 
(Order, Docket No. 09-0263, October 14, 2009, p. 32) 

 
The Company recognizes that the Commission has made it perfectly clear in rate 

case rulings that only those incentive compensation costs that benefit ratepayers should 

be recovered from ratepayers (Nicor Gas Ex. 7.0, 16: 358-361), yet it wants the 

Commission to approve recovery of incentive compensation costs through Rider 30 

based on an incentive compensation plan that does not yet exist.  It is Staff’s position 

that in order for incentive compensation costs to be recovered through Rider 30, the 

Commission should at least have reviewed and approved the incentive compensation 

plan in the three-year plan.  However, should the Commission determine that it is 

appropriate to provide for cost recovery of incentive compensation expense through 

Rider 30, Staff recommends that the Final Order in this proceeding make clear that such 

determination does not pre-judge the Commission’s ability to approve:  (1) the 

reasonableness of such costs in a Rider 30 reconciliation; and (2) the recoverability of 

incentive compensation costs in a general rate proceeding.  (Staff Ex. 4.0, 6: 129-135) 
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3. Intervenors’ Position 

VI. DCEO Plan 

A. DCEO Budget and Energy Savings Goals 

B. Evaluation, Measurement & Verification 

C. Proposed Programs 

D. Staff and Intervenor Response 

As an initial matter, DCEO asserts that the Commission has limited authority over 

DCEO and its proposed EE plan.  The Commission should reject this argument.  It is 

clear from the language of the statute that the Commission has authority to review the 

entirety of Nicor Gas’ EE Plan, including the DCEO portion of that Plan, and to approve 

the Riders to collect the funds to pay for these plans. 

In Staff’s opinion, there are several flaws in the plan proposed by the Department 

of Commerce and Economic Opportunity (“DCEO” or the “Department”).  First, so-called 

lost opportunities investments may provide sub-optimal energy savings.  Second, the 

Commission should reject the DCEO’s proposals to provide incentives to any federal 

facilities, or to a program called “Building Energy Code Compliance.”  The reason for 

these recommendations is that Section 8-104(c) of the Public Utilities Act provides that 

gas utilities shall implement measures to achieve “incremental energy savings goals.” 

220 ILCS 5/8-104(c)  For the reasons set forth below, however, these programs do not 

provide any incremental electric or gas savings to ratepayers. 

   

Commission Jurisdiction and Authority over the DCEO Plan 

The Commission should reject DCEO’s argument that the Commission has 
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limited authority over DCEO’s portion of the Plan.  It is clear from the language of the 

statute that the Commission was also given authority to review the entirety of Nicor Gas’ 

Plan, including the DCEO portion, and to approve the Riders to collect the funds to pay 

for these plans.  

 Section 8-104(e) provides, in relevant part, that: 

 
Natural gas utilities shall be responsible for overseeing the design, 
development, and filing of their efficiency plans with the Commission. The 
utility shall utilize 75% of the available funding associated with energy 
efficiency programs approved by the Commission, and may outsource 
various aspects of program development and implementation. The 
remaining 25% of available funding shall be used by the Department of 
Commerce and Economic Opportunity to implement energy efficiency 
measures that achieve no less than 20% of the requirements of 
subsection (c) of this Section. Such measures shall be designed in 
conjunction with the utility and approved by the Commission.  

 
 220 ILCS 5/8-104(e) (emphasis added) 
 

It is clear from this language that all energy efficiency measures must be 

approved by the Commission, regardless of whether they are implemented by the utility 

or the DCEO.  Thus, without regard to the question of what jurisdiction the 

Commission has over DCEO, the fact is that the Commission has the right to approve, 

and concomitantly to decline to approve, energy efficiency measures proposed by 

DCEO.  Put another way, the Commission is, pursuant to a specific statutory delegation 

of authority, approving or declining to approve specific measures.  The question of its 

authority over DCEO is not relevant. 

Accordingly, Staff believes the Commission can, reasonably, appropriately and 

indeed in a manner consistent with its statutory charge, order that the DCEO section of 

Nicor Gas’ plan be modified to include Staff’s recommendations.  Moreover, the 
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Commission has a responsibility to ratepayers to ensure those funds are used 

effectively.    

Lost Opportunities  

The “lost opportunities” argument is best summarized as follows:  many 

individual measures have long time intervals before replacement occurs and many 

“whole building” projects also occur only infrequently.  For example, a building owner 

may install an appliance that is not the most energy efficient model, or might exclude an 

energy efficient appliance when renovating a building.  When this occurs, the owner 

forgoes the opportunity to save more energy until the next time that appliance needs to 

be replaced or the building is renovated, which could be several years in the future. 

(Staff Ex. 1.0, pp. 18-19)  These occurrences are considered a lost opportunity to 

achieve greater energy savings for several years.   

Every project or measure foregoes some energy savings possible when a less 

efficient measure is used.  However, the ‘lost opportunity’ concept ignores the difference 

in price between a less-than-the-most efficient and the most efficient measure and the 

impact those price differences have on the total energy savings that a program can 

achieve.  By ignoring price differences, the concept fails to account for the tradeoff 

between more efficient but fewer measures and less efficient (but still efficient relative to 

the appliance standard) but more measures.  It cannot be assumed that aggregate 

energy savings are higher using the most efficient measures at every individual 

opportunity.  If the increase in energy savings is greater by performing more projects or 

installing more measures with less efficient and less expensive measures than it is by 

performing fewer projects with more efficient and more expensive measures, it is 
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preferable to install the less efficient measures at a lower cost. 

Dr. Brightwell illustrates this point by comparing 92% Annual Fuel Utilization 

Efficiency (“AFUE”) furnaces to 95+% AFUE furnaces.  Under current federal product 

efficiency standards, the minimum efficient gas furnace has an AFUE of 80%.  The 92% 

and 95+% AFUE furnaces are generally both considered energy efficient, with the 95+% 

AFUE furnaces considered the most efficient.  According to the Energy Efficiency plan 

filed by Nicor in this docket, the 92% AFUE furnace costs about $1,125 more to 

purchase and install than the 80% AFUE furnace and saves 144 therms per year 

relative to the 80% AFUE furnace.  The 95+% furnace costs $1650 more to purchase 

and install than the 80% AFUE furnace and saves 178 therms per year relative to the 

80% AFUE furnace.  Both the 92% and 95% furnaces are expected to last 18 years. 

(Staff Exhibit 1.0, pp. 19-21) 

If the DCEO, or any other implementer, spent $1 million on 95+% AFUE furnaces 

paying the incremental measure cost, it could incent 606 installations ($1 million/ $1650 

per furnace).  The first-year therm savings would be 107,868 (606 furnaces X 178 

therms per furnace) and lifetime savings for these 606 furnaces would be 1,941,624 

therms.  (Id., p. 20) 

Alternatively, that $1 million could be used to incent 888 92% AFUE furnace 

installations.  Those 888 furnaces save 127,872 first year therms and 2,301,696 therms 

over the lifetimes of the furnaces. (Id.) 

Although it appears that the highest efficiency furnace is the better alternative, 

once the difference in the number of units that can be installed is considered, the 92% 

AFUE furnaces yield greater energy savings (approximately 20,000 more first year 
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therms and approximately 360,000 more lifetime therms).  This occurs because the 

number of projects with the less efficient furnaces increases by 44% ((888-606)/606), 

while the less efficient furnaces save only 19% fewer therms per furnace.  If the number 

of projects that can be performed increases by a greater percentage than the number of 

therms and/or kWhs decrease, the lesser efficient measure actually increases total 

energy savings.  However, if the costs are such that the percentage increase in the 

number of installations is less than the percentage decrease in energy savings per 

installation, the more efficient alternative saves more energy.  (Id., pp. 20-21) 

In order to determine when to install less efficient measures, Staff recommends 

that the Commission order DCEO to follow the procedure below: 

For each measure or whole building project: 

1) Determine the number of measures or projects that can be 
performed within the budget when the most efficient measures are 
installed and when less than the most efficient measures are installed.       

2) Determine the energy savings for the most efficient measure or 
whole building projects and the energy savings for lesser efficient 
measures or whole building projects.  

3) If the absolute value of the percentage increase in the number of 
projects is greater than the absolute value of the percentage decrease 
in energy savings, use the less than most efficient measures.  
Otherwise, install the most efficient measures.    

(Id., pp. 21-22) 

 

Funding Energy Efficiency for Federal Facilities 

In response to Staff DR DAB 1.02, DCEO indicated that it intends to provide 

funding to federal facilities as it did in the previous three-year program.  (Staff Group 

Exhibit 1.0)  In Staff’s opinion, it is not appropriate to provide funds to federal facilities in 
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this upcoming energy efficiency plan.  Dr. Brightwell showed that there are no 

incremental savings through these efforts because Executive Order 13514, which was 

signed by President Obama on October 5, 2009, required  federal agencies subject to 

this order to “(g) implement high performance sustainable Federal building design, 

construction, operation and management, maintenance, and deconstruction including 

by … (ii) ensuring that all new construction, major renovation, or repair and alteration of 

Federal buildings complies with the Guiding Principles for Federal Leadership in High 

Performance and Sustainable Buildings, (Guiding Principles).”  Amongst the objectives 

in the Guiding Principles is that “[f]or major renovations, reduce the energy cost budget 

by 20 percent below pre-renovations 2003 baseline.”  

Executive Order 13514 and the Guiding Principles clearly require federal facilities 

to conduct substantial energy efficiency upgrades if they are cost-effective whenever 

renovations take place.  Since these upgrades, if cost-effective, must take place during 

any renovations, they do not provide any incremental gas savings, which is the standard 

of Section 5/8-104(d).  Since ratepayer-provided funds for these projects do not 

contribute any incremental savings, Staff recommends that the Commission reject this 

element of the DCEO plan.  (Staff Ex. 1.0. pp. 23-24) 

 

Building Energy Code Enforcement 

Staff believes that the Building Energy Code Enforcement Program that DCEO 

proposes does not provide any incremental savings.  Dr. Brightwell referred to DCEO 

witness Baker’s testimony to illustrate the lack of incremental savings. (Id., pp. 11-12)  

Mr. Baker testified that “The Energy Efficient Buildings Act requires DCEO to provide 



 Docket No. 10-0562 
Staff Brief 

46 
 

training on residential and commercial building codes.  The 2009 American Recovery 

and Reinvestment Act further requires DCEO, as the Illinois Energy Office, to ensure 

that Illinois achieves 90 percent compliance with the International Energy Conservation 

Code 2009 (IECC 2009) for residential buildings and ASHRAE 90.1-2007 for 

commercial buildings by 2017.”  (DCEO Ex. 3.0, p. 13)  DCEO Ex. 3.3 states that the 

objectives of the Building Energy Code Compliance program are to do what Mr. Baker 

states is required by the 2009 American Recovery and Reinvestment Act (“ARRA”).   

Based on the stated objectives of the program and Mr. Baker’s testimony, Staff 

believes this program adds no incremental energy savings.  Program money would only 

be used for the DCEO to achieve energy savings that it is already required to achieve 

through other mandates. If the gas and electric utility energy efficiency programs did not 

exist, the DCEO must generate these savings to comply with state and federal laws.  

Therefore, these are not incremental savings as required by 5/8-103(b) or 5/8-104(c) of 

the PUA and should not be paid for through ratepayer funding. (Staff Exhibit 1.0, pp. 22-

23) 

Finally, Staff understands that Sections 8-103(f)(2) and 8-104(f)(2) of the Act 

requires a utility to present “specific proposals to implement new building and appliance 

standards that have been placed into effect.”  However cost-effectiveness under the 

Total Resource Cost (“TRC”) test measures benefits of measures with savings in 

excess of the appliance standards relative to the costs of measures that exceed 

appliance standards.  Further, Net-to-Gross ratios are used to determine how much 

energy savings from any program are attributable to the program and how much would 

have occurred in the absence of the program.  Therefore, Staff believes that these 
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factors indicate that the “incremental savings” required by Sections 8-103(b) and 8-

104(c) supersede the requirements of subsections 5/8-103(f)(2) and 5/8-104(f)(2)of the 

Act.  Were DCEO to modify the Building Energy Code Enforcement Program such that 

its goal was to exceed the standards required in the Acts mentioned by Mr. Baker, and it 

could be done in a cost-effective manner, Staff would not object to such modifications. 

 

VII. Modifications to Rider 29, Energy Efficiency Plan 

 

VIII. Other Issues 

A. Rider 29 Final Reconciliation 

In Nicor Gas witness Malcolm Quick’s testimony, he proposes that the final 

reconciliation balance be refunded or charged as an adjustment to the customer charge 

on customer bills, along with providing a notification in a bill insert.  (Nicor Gas Ex. 3.0, 

p. 14, lines 301-309)  He claims that this will have minimal confusion for customers. 

Staff witness Hendrickson provided testimony that he believed the manner on 

how to refund or charge the final reconciliation can be handled in a more efficient and 

more convenient manner and will not cause any customer confusion.  (ICC Staff Ex. 

3.0, p. 4)  

In Mr. Quick’s rebuttal testimony, he proposed that the Commission allow the 

Company and Staff to determine the more appropriate method for allocating any 

reconciliation balance once the magnitude of the balance is determined.  (Nicor Gas Ex. 

7.0, p. 19)  

Staff and utilities have resolved this type of issue in various circumstances over 

the years in a similar manner. Thus, Staff agrees that the Company’s proposal is a 
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workable resolution to this issue and recommends that the Company’s proposal be 

adopted. 

 
B. Minor Typographical Error 

Staff witness Hendrickson stated that in the Company’s proposed Rider EEP, 

Nicor Gas Exhibit 3.1, page 3 of 5, in the second paragraph in the first line it states “The 

dollar value Incremental Costs of the type specified in clause (III) above….”  (ICC Staff 

Ex. 3.0, p. 6)  

Mr. Hendrickson further stated that it appeared that the reference to clause (III) 

should be clause (3) to avoid potential confusion.  Id. 

However, in Mr. Quick’s rebuttal testimony, he stated that the subject paragraph 

was being deleted; thus, the issue is moot.  Staff agrees that the issue is now moot.  

(Nicor Gas Ex. 7.0, p. 19) 

IX. Conclusion 

For the reasons set forth supra, Staff respectfully requests that the Commission’s 

Final Order in the instant proceeding reflect Staff’s recommendations consistent with 

this post-hearing Brief.  

 
        Respectfully submitted, 

        
 

      
      _______________    

       JOHN SAGONE 
       JESSICA L. CARDONI 
       JAMES OLIVERO 
       MATTHEW HARVEY 
 
       Counsel for the Staff of the Illinois 
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