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I. INTRODUCTION AND SUMMARY 

In accordance with the Illinois Public Utilities Act, the Illinois Department of 

Commerce and Economic Opportunity (“the Department” or “DCEO”) and Northern 

Illinois Gas Company d/b/a Nicor Gas Company (“Nicor”) are required to submit an 

Energy Efficiency Portfolio to the Illinois Commerce Commission (“Commission”) in the 

manner prescribed by Section 8-103 and 8-104 of the Public Utilities Act (“PUA”). 220 

ILCS 5/8-103 (electricity) and 220 ILCS 5/8-104 (natural gas).  Specifically, 8-103(e) 

and 8-104(e) require that the details of measures to be implemented by the Department be 

submitted to the Commission in connection with the utility’s filing regarding the energy 

efficiency and demand response measures that the utility plans to implement. 220 ILCS 

5/13-103(e) and 220 ILCS 5/13-104(e).  Section 8-103(f) requires that, by no later than 

October 1, 2010, each utility must file an Energy Efficiency Portfolio with the 

Commission that will meet the energy efficiency and demand-response standards for the 

period of 2011 through 2014.   

Accordingly, on September 30, 2010, the Department submitted its plan for its 

respective portions of the overall Energy Efficiency Portfolio (“EEP”).  This docket was 
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later closed, and DCEO has now filed its Plan as a petitioner of right in the respective 

utility proceedings. 

In this case, the Department respectfully requests that the Commission 

acknowledge and consider the Department’s testimony regarding its portion of the 

Portfolio and the energy efficiency programs.  The Department’s programs identify cost-

effective energy efficiency measures which, together with those measures administered 

by the utilities, are designed to meet the incremental annual energy savings goals set forth 

in Sections 8-103(b) and 8-104(b) of the PUA.  The Department further requests that the 

Commission approve the budget amounts required for the Department to implement its 

energy efficiency programs and implementation plan for its portion of the overall Energy 

Efficiency Portfolio, and allow the utilities to collect these annual amounts through their 

tariffs.   

II. PROCEDURAL HISTORY 

The following parties have also filed motions to intervene, which were granted:  

the Office of the Attorney General; Illinois Commerce Commission Staff; the Citizens 

Utility Board; Commonwealth Edison Co., the Environmental Law and Policy Center; 

the Northern Illinois Municipal Natural Gas Franchise Consortium; and the Natural 

Resources Defense Council. 

On behalf of DCEO, the following witnesses submitted testimony:  Jonathan 

Feipel, Manager of the Energy Division for the Bureau of Energy and Recycling (DCEO 

Exhibit 1.0), John Cuttica, (DCEO Ex. 2.0), David Baker (DCEO Ex. 3.0), Don Fournier 

(DCEO Ex. 4.0), Paul Knight (DCEO Ex. 5.0), Agnes Mrozowski (DCEO Ex. 6.0) and 

Stefano Galiasso (DCEO Ex. 7.0).   

Other witnesses filing testimony in this proceeding are as follows:  James Jerozal 

(Nicor Exhibit 1.0), Kevin Lawless (Nicor Exhibit 2.0), and Malcolm Quick (Nicor 

Exhibit 3.0) on behalf of Nicor, Philip Mosenthal on behalf of the Office of the Illinois 

Attorney General, Christopher Thomas on behalf of the Citizen’s Utility Board, Martin J. 

Bourke (Consortium Exhibit 1.0) on behalf of the Northern Illinois Municipal Natural 
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Gas Franchise Consortium, Geoffrey C. Crandall on behalf of the Environmental Law 

and Policy Center, and David Brightwell (ICC Staff Exhibit 1.0), Richard Zuraski (ICC 

Staff Exhibit 2.0), John Hendrickson (ICC Staff Exhibit 3.0), and Burma Jones (ICC 

Staff Exhibit 4.0) on behalf of the Illinois Commerce Commission Staff.  Rebuttal 

testimony was filed by James Jerozal (Nicor Exhibit 5.0), Kevin Lawless (Nicor Exhibit 

6.0), and Malcolm Quick (Nicor Exhibit 7.0) on behalf of Nicor. 

Hearings were held on December 14, 2010.   

III. ICC JURISDICTION 

 The Illinois Commerce Commission has "general supervision of all public 

utilities."  See 220 ILCS 5/4-101.  Public utilities are defined as "every corporation, 

company . . . that owns, controls, operates or manages, within this State, directly or 

indirectly, for public use, any plant, equipment or property used or to be used for or in 

connection with . . . the production, storage, transmission, sale, delivery or furnishing of 

heat, cold, power, electricity, water, or light, except when used solely for 

communications purposes….”  See 220 ILCS 5/3-105.  “The Commission is a creation of 

the state legislature and possesses only the authority and power necessary to supervise all 

public utilities and to administer the regulatory laws under the [Public Utilities] Act.”  

Alhambra-Grantfork Telephone Co. v. Illinois Commerce Commission, 358 Ill. App. 3d  

818, 823 (2005).  The Commission cannot extend its jurisdiction by its own actions.  

Harrisonville Telephone Co. v. Illinois Commerce Commission, 343 Ill. App. 3d 517, 523 

(2003). 

 The Illinois Department of Commerce and Economic Opportunity is an agency of 

State government created by the Civil Administrative Code.  See 5 ILCS 5/5-15.   Thus, 

because it is not a public utility, DCEO is not subject to the supervision of the ICC and is 

not regulated by the Public Utilities Act.  220 ILCS 5/1-101, et seq.  

 Nevertheless, DCEO is required to submit the details of the measures it 

implements to the Illinois Commerce Commission "in connection with the utility's filing 

regarding the energy efficiency and demand-response measures that the utility 



6 
 

implements."  See 220 ILCS 5/8-103(e); 220 ILCS 5/8-104(e).  Although the Illinois 

Commerce Commission has no regulatory authority over DCEO to determine the 

implementation of programs, the two entities should work together to support the goals of 

the energy efficiency program.  To that end, DCEO respectfully requests that the Illinois 

Commerce Commission consider the filings it has submitted.  This position is consistent 

with the proposed orders in the other efficiency portfolio cases that have been released in 

Dockets 10-0568 and 10-0570.   

DCEO’s Plan included with this filing supports the budget allocation that DCEO 

is allowed under the law and meets the requirements imposed on it under the statute as 

well as additional responsibilities that DCEO has taken on voluntarily.  Allowing the 

utilities to recover the relevant charges through their tariff mechanisms is the decision 

before the Commission with respect to DCEO. 

IV. ENERGY EFFICIENCY AND DEMAND RESPONSE PLAN 

 DCEO’s portion of the overall portfolio covers the same areas that it did in its 

first three year electric efficiency plan:  the public sector (municipal, K-12 schools, 

community colleges, universities and State and Federal facilities), the low-income sector, 

and market transformation programs.  DCEO will serve the public and low-income 

sectors with incentive programs that provide grants or rebates to those consumers that 

choose to participate in different energy efficiency programs.  The market transformation 

programs are included to support both DCEO’s and the utilities’ incentive programs in 

the short term and to ensure the long term viability of the Portfolio as a whole by 

educating consumers and training building industry professionals in the merits and 

functionality of energy efficiency. 

These areas were chosen based on the following factors: 

• Statutory requirements that apply directly to DCEO, 

• Statutory requirements that DCEO has agreed to implement, 

• Considerable planning and coordination with the utilities, 
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• DCEO’s experience with energy efficiency programs and the Stakeholder 

Advisory Group, 

• DCEO’s ability to leverage its current programs and sister Agency 

partnerships, 

• DCEO’s ability to provide energy savings toward meeting the goals of the 

three year plan, 

• The need to position Illinois to meet the longer term requirements by 

developing a robust energy efficiency services industry, and 

• Facilitating program flexibility to allow funds to be shifted to successful 

programs from underperforming ones.   

DCEO must offer programs to municipalities, schools and community colleges as 

a result of the statutory requirement.  It is reasonable to add programs for universities and 

State of Illinois and federal facilities due to their similarities to the listed programs and 

because DCEO already has developed good working relationships with university 

administrators and other State agencies.  Furthermore, because of the cost effectiveness 

of these public sector programs, DCEO has placed significant emphasis on these 

programs in order to meaningfully contribute to the kWh savings targets and to meet its 

statutory 20% gas energy savings goal. 

With respect to the low-income sector, it became apparent in the DCEO planning 

discussions with the utilities that it would make sense for DCEO to manage the low-

income programs.  A number of other State agencies (DCEO Weatherization, Illinois 

Housing Development Authority, etc.) also support low-income consumers and DCEO’s 

ability to work closely with these other State agencies will facilitate providing services to 

this sector.  Furthermore, as stated previously, DCEO has long managed successful low 

income programs both under the electric portfolio and independently, and it is natural for 

DCEO to build on these programs for additional contributions to the overall portfolio. 
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The need to develop a robust efficiency services market led DCEO to include 

market transformation programs despite the difficulties in measuring and proving the 

resulting energy savings.  Even though these programs do generate direct energy savings, 

most will not be attributed to these programs in order to avoid double counting between 

them and the utility and DCEO incentive programs.  Some of these programs, like the 

Smart Energy Design and Assistance Program and the Building Operator Certification 

Program, were shown to have discreet savings attributable to them, and DCEO has 

included these savings as part of its plan.  Broadly, the market transformation programs 

are designed to drive customers to both DCEO’s and the utilities’ incentive programs 

within the overall portfolio.   Because the market transformation programs work with 

design, engineering, and construction professionals active in both the public and private 

sector markets, it is most efficient for one entity to administer such programs for all 

sectors. 

Finally, because DCEO will need the flexibility to make modifications to its 

programs and plan, it limited the types of programs that would be offered to the three 

major areas of public sector, low-income and market transformation.  In this way, DCEO 

will be able to shift resources more easily within these categories as needed during this 

next three year plan. 

DCEO’s Plan meets all of the applicable statutory criteria and is designed to 

fulfill a number of the specific requirements as follows:   

A.   Cost Effective.   

The overall Portfolio of energy efficiency programs must be “cost effective” as 

defined by the Act.  Sections 8-103(a) and 8-104(a) provide:  “As used in this Section, 

"cost-effective" means that the measures satisfy the total resource cost test. The low-

income measures described in subsection (f)(4) of these Sections shall not be required to 

meet the total resource cost test.”  Thus the combined portfolio of utility and DCEO 

programs (minus the low-income programs described in subsection (f)(4)) has to meet the 

Total Resource Cost Test (“TRC”). 
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DCEO performed the TRC on its overall portfolio as well as individual programs.  

The DCEO portfolio passes the test.  The DCEO low-income programs do not have to be 

included in this test as earlier described.  Notwithstanding, DCEO endeavored to make its 

programs pass the TRC as an indication of their cost effectiveness; this in no way should 

imply that DCEO believes that individual measures or programs are required to pass the 

TRC.  DCEO’s portion of the portfolio meets this requirement.  DCEO Exhibit 7.0. 

B.  DCEO Share of the Portfolio.  

The electric and gas portfolios both effectively assign DCEO 25% of the available 

EEP funding to support its energy efficiency programs.  220 ILCS 5/8-103(e); 220 ILCS 

5/8-104(e).  This budget is constrained by the rate impact caps placed on both the electric 

and gas portfolios. DCEO’s portion of the portfolio meets this requirement.  DCEO 

Exhibit 1.0 pp. 33-44. 

C.  Program Integration. 

Section 8-104(e) requires DCEO to coordinate implementation of its electric and 

gas efficiency measures and to integrate delivery of its efficiency programs.   

All of DCEO’s programs will seamlessly offer both electric and gas measures.  

For some programs, that will mean that consumers will apply to the same program for 

both gas and electric efficiency measures.  For others, a single incentive will be offered 

that covers both electric and gas savings.   

As a result of integration, every aspect of the planning and design of DCEO’s 

portfolio has been merged together.  It is impossible for DCEO to separate its portfolio 

analysis into its component parts.  Individual budgets can, and indeed must, be kept 

separate to avoid cross subsidization between utilities.  However, calculation of TRC, 

development of marketing and outreach strategies, formulating the impact of targeted 

sectors and computation of program metrics cannot be analyzed independently.  DCEO’s 

portion of the portfolio meets this requirement.  DCEO Exhibit 1.0. 
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D.  Public Sector. 

Sections 8-103(e) and 8-104(e) state that a “minimum of 10% of the entire 

portfolio of cost-effective energy efficiency measures shall be procured from units of 

local government, municipal corporations, schools districts and community colleges.  The 

Department [DCEO] shall coordinate the implementation of these measures.”  220 ILCS 

5/8-103(e) and 220 ILCS 5/8-104(e).  Because DCEO receives 25% of the funding to 

meet the overall savings targets and because 10% of the overall budget is to be spent on 

municipalities, schools and community colleges, this obligates 40% of DCEO’s total 

budget for these groups.  DCEO’s portion of the portfolio meets this requirement.  DCEO 

Exhibit 1.0 pp. 45-46. 

E.  DCEO Savings Goal. 

Under the gas statute, DCEO is required to contribute 20% of the overall gas 

savings reduction goals.  220 ILCS 5/8-104(e). While the electric efficiency portfolio 

includes no specific electricity savings target for DCEO, clearly it must contribute 

meaningfully to the overall electric savings goals. 

The most cost effective of DCEO’s programs are the incentive programs targeted 

at the public sector.  A review of DCEO’s summary budget demonstrates that a 

significant portion of DCEO’s budget is allocated to these programs.  DCEO Exhibit 1.2.  

DCEO’s portion of the portfolio contains a mix of more cost effective programs (like 

“Public Sector Prescriptive”), less cost effective low income programs, and the market 

transformation programs that have few, if any, direct energy savings.  As a result, when 

deciding the extent to which certain programs would be supported, DCEO ensured that it 

could contribute meaningfully to the overall kWh savings goals and meet its goal of 20% 

of the overall gas savings requirement within the rate impact caps.  DCEO’s portion of 

the portfolio meets this requirement.  DCEO Exhibit 1.0 pp. 33-44.  

F.  Low Income. 

The statute requires that the utilities cooperate with DCEO to offer a portfolio of 

energy efficiency programs targeted to households at or below 80% of area median 
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income (“AMI”) at a funding level equal to the proportionate share of the amount paid by 

those households that pay for electric and/or gas service at or below 150% of the federal 

poverty level.  220 ILCS 5/8-103(f)(4); 220 ILCS 5/8-104(f)(4).  While it is not DCEO’s 

statutory obligation, DCEO has agreed to implement programs targeted at the low income 

sector. 

DCEO calculated this proportionate share using reliable data.  Low income 

customers’ proportionate share averages 6% for electricity and 7.3% for natural gas.  The 

share ranges from 4.4% to 10.4% depending on the utility territory.  For Nicor, the low 

income share is 4.7%.  DCEO Exhibit 3.0 pp. 4-7. In order to comply with the statutory 

mandate to offer programs to low income households based on their proportionate share, 

these percentages should be applied to the total portfolio budget in each utility territory to 

determine the budget targeted towards low income customers.  DCEO will spend a 

minimum of 6% of the overall gas and electric portfolio budgets on the low income 

sector in each territory in order to ensure that it can offer fully integrated programs to the 

low income sector.  The budgets included in DCEO’s plan covers these shares for each of 

the utilities. DCEO’s portion of the portfolio meets this requirement.  DCEO Exhibit 1.0 

pp. 33-44. 

G.  Market Transformation. 

The natural gas statute also provides that:  “Five percent of the entire portfolio of 

cost-effective energy efficiency measures may be granted to local government and 

municipal corporations for market transformation initiatives.”  220 ILCS 5/8-104(d). 

The natural gas efficiency portfolio statute’s reference to providing funding for 

municipalities to provide market transformation programs further influenced DCEO’s 

planning.  In its 2007 electric efficiency plan, DCEO offered a series of market 

transformation programs designed to provide training and assistance to a variety of public 

and private groups to support the overall electric portfolio.  Given the new language in 

the gas statute, requests from municipalities for enhanced implementation assistance, and 

feedback received from the evaluators, DCEO plans to provide further support to public 



12 
 

sector entities.  DCEO’s portion of the portfolio meets this requirement.  DCEO Exhibit 

3.0 pp. 7-13. 

H.  Codes.   

The electric and gas statutes require “specific proposals to implement new 

building and appliance standards that have been placed into effect.” 220 ILCS 5/8-

103(f)(2) and 8-104(f)(2). DCEO’s Training Program will train industry personnel on 

new energy efficiency codes, for both buildings and appliances, as needed and as funds 

are available.  The Illinois Capital Development Board regularly updates the Illinois 

Energy Conservation Code for Commercial Buildings.  As a result, there is a need to 

provide training to commercial building professionals and the local officials who enforce 

the codes to educate them on the latest energy code updates.    Because the statute refers 

to the support of “appliance standards that have been placed into effect” and because no 

such standards have yet been placed into effect in Illinois that require training, DCEO did 

not explicitly include appliance training programs in its plan.  The Federal government 

sets efficiency standards for appliances as a set of specifications for the Energy Star 

rating program, for example.  However, these either do not require training at this time, 

or are covered by other funding sources.  However, if new appliance standards are 

adopted in Illinois (at the state or local level) that require training, DCEO would include 

training related activities for those new standards in its Training Program.  Moreover, in 

all cases where DCEO’s efficiency programs include appliances, DCEO supports only 

the inclusion of high performance (Energy Star, etc.) models.   DCEO’s portion of the 

portfolio meets this requirement.  DCEO Exhibit 3.0 pp. 7-13. 

V. STAKEHOLDER ADVISORY GROUP 

The Commission’s Orders in the 2007 electric efficiency portfolio cases (Dockets 

07-0539 and 07-0549) included provisions for the energy efficiency providers to work 

with the group of interested parties on a regular basis as a way to have continual feedback 

on the efficiency programs.  This group became known as the “Stakeholder Advisory 

Group” (SAG).  The Stakeholder Advisory Group encompasses a number of key parties 

with a strong interest in the successful implementation of the energy efficiency portfolio.  
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The group includes the electric utilities and other organizations such as the Office of the 

Illinois Attorney, the Environmental Law and Policy Center, the Natural Resources 

Defense Council, the Citizens Utility Board, the Metropolitan Mayor’s Caucus, the 

Midwest Energy Efficiency Alliance, and the City of Chicago.   This group has provided 

input over the past three years and has provided a good forum for discussing portfolio 

issues.  This group will continue to meet and help shape the efficiency portfolio, and it 

should now include the natural gas utilities as well in order to maintain a coherent and 

consistent approach. 

DCEO has actively participated with this group at monthly meetings over the last 

three years, and it believes that the various members’ input has been valuable over the 

first three years of the implementation of the portfolio.  However, DCEO was 

disappointed that certain parties that did attend the monthly SAG meetings, specifically 

the ICC staff and ELPC, did not voice certain concerns that they have now raised in this 

proceeding.  DCEO would urge all parties to participate actively in the SAG process and 

raise any concerns there, rather than waiting for a litigated proceeding to raise them. 

As a result, this body should continue to meet in order to support the new electric 

and natural gas efficiency portfolios, and DCEO intends to continue to participate.  

VI. EVALUATION, MEASUREMENT AND VERIFICATION 

DCEO will require detailed reporting from all entities that are awarded grants or 

rebates pursuant to its efficiency programs.  Dedicated DCEO Energy Staff will conduct 

site visits to ensure that efficiency measures are actually installed.  The larger analysis of 

the success of the DCEO portion of the portfolio will be evaluated through an 

independent DCEO Evaluator.   

In the current three-year plan for the electricity portfolio, the evaluation of 

DCEO’s programs has been conducted by the team of contractors hired by ComEd to 

evaluate its programs.  DCEO gave its evaluation budget allotment to ComEd, which has 

in turn managed the evaluation contract.  ComEd’s RFP and subsequent contract included 

language requiring the evaluators to evaluate DCEO’s programs as well.  While the 
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evaluators have endeavored to provide a level of effort commensurate with the budgets 

for DCEO’s evaluation, DCEO’s evaluation has not received the same level of attention 

as ComEd’s.  DCEO believes that this was because it did not have a direct contractual 

relationship with the evaluators.   

DCEO needs its own evaluator that can provide advice to help DCEO set up and 

manage its programs, procedures, and guidelines in order to maximize the realization rate 

and the effectiveness of its programs.  DCEO will also benefit from an evaluator that 

understands the unique markets served by DCEO, in particular the public sector and low 

income households.  DCEO would like to start the process as soon as possible, so that an 

evaluator is selected and on board by June 1, when the new integrated natural gas and 

electric programs go into effect, so that the evaluator is available to provide on-going 

advice.  This is one of the chief reasons why DCEO has been pushing for timely 

resolution of the efficiency dockets in order to allow sufficient time for DCEO to enter 

into these and other contracts necessary to support implementation of its plan. 

The statue requires that no more than 3% of the total EEP budget be used for an 

"independent evaluation" of the performance of the DCEO and utility portfolio of 

programs.  Once the efficiency portfolio has been approved by the Commission, DCEO 

will issue its own Request for Proposals to contract with an Evaluator to oversee the 

evaluation of its programs.  This approach will provide DCEO with timelier and better 

feedback so that it can more effectively assess market needs.  This will support better 

decision making in targeted sales promotions, individual program guidelines and 

incentive levels offered to participants.   

The statute requires DCEO’s efficiency programs to be evaluated.  220 ILCS 5/8-

103(f)(8); and 220 ILCS 5/8-104(f)(8).  DCEO will draft an RFP for such services and 

issue it through the standard State of Illinois procurement process.  This will be done with 

the advice and input of the Commission and Stakeholder Advisory Group.  Once the 

Evaluator(s) contract is executed, DCEO will continue to work closely with the 

Stakeholder Advisory Group throughout the course of the contract regarding the 

evaluation direction, tasks, results and findings.  Moreover, the proposed orders in the 
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other efficiency portfolio cases that have been released (Dockets 10-0568 and 10-0570) 

also support this approach.   

VII. BUDGETARY APPROACH 

Even though annual gas targets are included, the natural gas planning process 

outlined in the statute is done on a three year, not an annual, basis.  See 220 ILCS 5/8-

104 (c), (d) and (f).  As a result of the three year nature of the gas planning process, 

DCEO is treating its natural gas savings goals and budgets as three year, cumulative 

objectives.  Each of DCEO’s annual budgets are one-third (1/3) of the total three year 

budget needed to meet its 3 year cumulative goals.  As the relevant gas utility, Nicor 

would collect the needed funds each year, as reflected in DCEO Exhibit 1.4.  These funds 

would then be made available to DCEO each year, pursuant to the obligation process as 

outlined in Section 8-104(e).  DCEO’s plan falls well within the rate cap of Section 8-104 

on an annual basis, and in no year does its budget plus Nicor’s budget exceed the 

statutory rate cap.  DCEO can meet its 20% therms savings goal, its other statutory goals, 

and the additional statutory requirements it has taken on for the utilities without needing 

to spend up to the rate cap. 

Nicor contends that a ramped budget is preferable for implementation of the gas 

efficiency portfolio and associated programs.  In his testimony, Nicor witness James 

Jerozal suggests that DCEO should use a ramped budget as well, instead of the levelized 

budget that DCEO included in its plan.  Nicor Exhibit 5.0, p. 18.  However, DCEO sees 

no legitimate reason to slow or postpone the energy efficiencies that it can achieve with a 

levelized budget.  Therefore, DCEO submits that the Commission should approve 

DCEO’s budgets as presented and order Nicor to collect the relevant funding through its 

tariffs.   

Nicor provides three reasons for its own choice of using a ramped budget and 

suggests that DCEO should follow suit for the same reasons.  Jerozal explains that an 

increasing budget each year will allow the company to build internal capacity, create 

programmatic momentum and maintain consistency with the Act.  DCEO does not 

disagree that this rationale may make sense for Nicor, but believes that it is in a different 
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position and does not need the time to ramp up.  Further, levelized spending each year 

facilitates DCEO’s program implementation by more closely matching DCEO’s planned 

spending for the electric portfolio and by providing greater market certainty.  DCEO 

Exhibit 1.0, p 38-39.   

Nicor’s more detailed reasons are as follows: 

1.  Building Internal Capacity 

Nicor argues that it has little of the experience needed to meet the requirements of 

the efficiency portfolio and needs time to slowly build its capacity.  Nicor Exhibit 5.0, p. 

18.  DCEO will defer to Nicor’s opinion of its own state of readiness.  However, this is 

not true of DCEO.   

Nicor correctly notes that AG witness Mosenthal agrees with this approach for 

Nicor:  “AG witness Mosenthal concurs with a ramped budget approach when he states “I 

believe Nicor’s plans are appropriate to provide it time to build capability, start new 

programs, and ramp up over time to well position it for PY4.” (AG Ex. 1.0, 35:18-19)   

(emphasis added) Nicor Exhibit 5.0, p. 18. 

However, AG witness Mosenthal also states: 

“I also recognize a compelling ratepayer interest in allowing DCEO to 

overachieve early goals, particularly because it is delivering services to the same 

customers to meet much higher electric goals and spending. I do not believe it 

would be appropriate for Nicor to deny DCEO the necessary funding to fully 

support projects where customers are ready and willing to install measures. 

I therefore suggest that the Commission allow the 25% of budget rule to be 

managed on a cumulative 3-year basis, and not specifically mandate that DCEO 

spending must equal 25% in each program year.”  AG Exhibit 1.0, p. 35. 

DCEO and its predecessor agencies have over 30 years of experience with 

designing, implementing and managing energy efficiency programs with both state and 

federal funding, some of which are orders of magnitude higher than the gas budget 
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presented.  DCEO Exhibit 1.0, p. 13.  Most pertinently, over the past three years, DCEO 

has offered electric efficiency programs pursuant to Section 8-103 to the same sectors 

that it will serve under Section 8-104.   

2.  Building Momentum 

Nicor also argues that “DCEO’s proposal will result in DCEO needing to increase 

its annual spending from year 3 to year 4 by approximately 70%. Conversely, the Nicor 

Gas approach allows for graduated increase in spending and position DCEO to better 

meet its plan year 4 goals.”  Nicor Exhibit 5.0, p. 19.  DCEO acknowledges this, but is 

not concerned.  As explained in its testimony: “This additional increase is very similar to 

the initial $13M start up level that DCEO must meet in year 1 and DCEO has experience 

with very quick implementation of significant funding sources.”  DCEO Exhibit 1.0, p. 

39.   

As above, DCEO better understands its own capacity and does not find the extra 

gap between years 3 and 4 to be of concern.  The benefits of maintaining a constant 

funding level outweigh the added effort DCEO will have to expend at the start of the next 

three-year plan. 

3.  Statutory Consistency 

Nicor suggests that the statute limits DCEO to just 25% of what the utility plans 

in its budget for any given year:  “The Company interprets Section (e) of the Act to 

require Nicor Gas to only provide ’available funds’ which is calculated as 25% of the 

Nicor Gas budget”  Nicor Exhibit 5.0, p. 19, citing 220 ILCS 5/8-104(e):  “The remaining 

25% of available funding shall be used by the Department . . . to implement energy 

efficiency measures that achieve no less than 20% of the requirements of subsection (c) 

of this Section.” (emphasis added). 

The only statutory limitation on funding is the rate cap.  As stated in Section 8-

104(d), the rate cap is applied over the entire 3 year reporting period:  
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“Notwithstanding the requirements of subsection (c) of this Section, a natural gas 

utility shall limit the amount of energy efficiency implemented in any 3‑year 

reporting period established by subsection (f) of Section 8‑104 of this Act, by an 

amount necessary to limit the estimated average increase in the amounts paid by 

retail customers in connection with natural gas service to no more than 2% in the 

applicable 3‑year reporting period.”   220 ILCS 5/8-104(d) (emphasis added). 

This language is in direct contrast to the requirements of the electric portfolio found in 

Section 8-103: 

“Notwithstanding the requirements of subsections (b) and (c) of this Section, an 

electric utility shall reduce the amount of energy efficiency and demand‑response 

measures implemented in any single year by an amount necessary to limit the 

estimated average increase in the amounts paid by retail customers in connection 

with electric service due to the cost of those measures to: 

(1) in 2008, no more than 0.5% of the amount paid per kilowatthour by 

those customers during the year ending May 31, 2007…”  220 ILCS 5/8-

103(d) (emphasis added). 

The utility and DCEO plans are three year plans and not annual.  While Nicor is 

correct that in year 1 DCEO’s budget exceeds 25% of Nicor’s budget and in year 3 will 

be less than 25% of Nicor’s budget, these individual years do not matter.  The three year 

aggregate of DCEO’s plan, plus Nicor’s three year plan, is below the statutory three year 

rate cap.  Thus, the DCEO plan is consistent with the statute. 

VIII. OTHER ISSUES 

The Illinois Commerce Commission Staff and the Environmental Law and Policy Center 

raised issues in this proceeding specific to DCEO’s implementation of its efficiency plan.  

The Illinois Commerce Commission has no regulatory authority over DCEO to determine 

the implementation of DCEO’s programs, and thus cannot order the Department to carry 
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out its programs in a particular way.  DCEO’s wide latitude is also acknowledged in the 

proposed orders in Dockets 10-0568 and 10-0570.   

Nevertheless, DCEO responds to their concerns below for the sake of a complete 

record. 

 A.  ICC Staff.   

 ICC Staff witness David Brightwell raises three issues with DCEO’s plan, relating 

to DCEO’s low income programs, its Building Code Compliance program, and serving 

Federal facilities.  DCEO disagrees with ICC Staff’s analysis. 

1.  Low Income Programs and Lost Opportunities 

Staff witness Brightwell states that “Although initially this may appear to be a 

good use of funds, there are cases where an alternative measure that saves more energy 

than the baseline measure but less energy than the most efficient measure is actually 

preferable from both a net benefit and an energy savings perspective.”  ICC Staff Exhibit 

1.0, p. 18.  While staff’s mathematical analysis is unique, staff’s recommended procedure 

for determining what measures are included in its low income energy efficiency programs 

would not result in the most prudent use of public funds.  This analysis discounts the 

social tendencies of low income residents. 

As discussed by DCEO witness Knight in DCEO Exhibit 5.0, ensuring that the 

most efficient measures are installed all at once is critical given specific aspects related to 

the low income sector.  Knight stated that: 

“One societal benefit is related to the fact that ratepayers and/or taxpayers are 

currently subsidizing the energy bills of many low income households.  … 

Generally, there is only one opportunity to get into these homes to improve their 

energy efficiency.  Therefore, to seize this opportunity and minimize the long-

term subsidy of energy bills, low income energy efficiency programs are designed 

to achieve the maximum amount of energy efficiency within the fiscal constraints 

of the programs.”  DCEO Ex. 5.0, p. 5. 
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Low income residents are very protective of their private lives and tend to only 

allow outside groups into their homes once.  Because low income energy bills are 

subsidized by rate payers and/or taxpayers, maximizing energy efficiency in those homes 

that receive these subsidies directly reduces or eliminates the need for society to cover 

these costs.  Further, in homes not covered by these subsidies, even a slight decrease in 

energy bills, for example resulting from the difference between a 95 versus a 92 AFUE 

furnace, has a tremendous impact on the disposable income of low income consumers 

that can be used for essentials like food, medicine, etc.   

The Evaluation Measurement and Verification contractors noted in their 

evaluations of DCEO’s low income energy assistance programs that DCEO followed best 

practices for designing low income programs.  The programs have been designed by a 

consultant (Mr. Paul Knight) with more than 30 years experience with low income 

programs and staff with more than 20 years experience.   

DCEO must be able to meet its statutory gas savings goal and contribute 

meaningfully to the electric savings goal while still following best practices in serving its 

relevant sectors.   DCEO certainly considers the energy savings gained per dollar 

expended because this ratio is critical to meeting its energy savings targets.  This ability 

has been factored into DCEO’s analysis along with balancing its important public policy 

goals like those explained above.  The procedure described by the staff to identify cost 

effective measures was used by DCEO in developing its plan.  Applying this approach 

strictly with no exceptions is unnecessary and overly limited. 

2.  Building Energy Code Compliance 

ICC staff opines that the energy savings from DCEO’s Building Energy Code 

Compliance Program are not incremental savings and should not be paid for through 

ratepayer funding.  ICC Staff Exhibit 1.0, p. 22.  The staff argues that since the American 

Recovery and Reinvestment Act (“ARRA”) already requires DCEO to improve 

compliance with energy codes and that the Energy Efficiency Buildings Act requires 

DCEO to provide training on building codes, that ratepayers under DCEO’s Energy 
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Efficiency Portfolio should not pay for such programs.  However, the existence of such 

mandates does not mean that any funding has been specifically provided for them.   

The EEP statute requires “specific proposals to implement new building and 

appliance standards”.   220ILCS 5/8-103(f)(2); and 220 ILCS 5/8-104(f)(2).  Therefore, it 

is clear that the General Assembly intended for ratepayer funds to be used for such 

programs.  It is in part because of this language and the potential availability of state 

funds that the Governor was able to sign a letter agreement with the U.S. Department of 

Energy that the state would work towards the goal of improving compliance with energy 

efficiency building codes.  The U.S. Department of Energy guidance on the ARRA 

programs has specific language that the funding is to “supplement not supplant” state 

funding for energy programs.  DCEO has worked to supplement the funds it has been 

using from the EEP law for building code training with federal funds.   Specifically, 

DCEO has applied for and received a grant to measure current compliance levels with 

energy efficient building codes and DCEO has encouraged cities and counties to use 

Energy Efficiency and Conservation Block Grant (“EECBG”) funds for building code 

related activities.  DCEO plans to continue using EEP funds to support its building code 

training programs as part of its “market transformation” programs.  These programs will 

result in incremental and measurable energy savings that can be counted as discreet to the 

EEP funding.   

3.  Federal Facilities 

ICC staff takes the position that federal facilities should not receive ratepayer 

funds.  ICC Staff Exhibit 1.0, p. 23.  The staff refers to an executive order signed by 

President Obama that requires construction and renovation of federal buildings to comply 

with “Guiding Principles for Federal Leadership in High Performance and Sustainable 

Buildings” and to aim to “reduce the energy cost budget by 20% below pre-renovations 

2003 baseline”. 

The State of Illinois has similar mandates.  The Agency Energy Efficiency Act of 

2008 mandates the State to reduce energy use in State facilities by 10% within 10 years.  

Executive Order #11 sets an ambitious objective of reducing electricity and natural gas 
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consumption in State-owned facilities by 25% by 2025, among other provisions.  The 

City of Chicago adopted a Climate Action Plan that commits the city to reducing energy 

use in buildings by 30%.  Most cities in Illinois are either working towards or have 

already adopted similar commitments.  The staff’s argument, taken to its logical 

conclusion, would prohibit DCEO from providing funding to any units of government 

that are setting ambitious energy efficiency goals.  Again, as argued above, just because a 

mandate exists to improve efficiency does not mean that funding is available and that the 

mandate is actually being met.  DCEO has to have the ability to provide funding to any 

unit of government that is seeking to improve its energy efficiency, in order for these 

entities to actually implement energy efficiency measures given the realities of public 

sector budget constraints and for its Public Sector Energy Efficiency programs to be 

effective.   

B.  ELPC   

 ELPC witness Geoffrey Crandall recommends that DCEO consider varying its 

public sector incentives by region. 

1.   Varied Public Sector Programs. 

ELPC takes the position that DCEO should consider varying its Public Sector 

programs across the state, setting different levels of incentives and varying the list of 

eligible measures depending on the avoided costs of individual utilities.  ELPC Crandall 

Testimony p. 18.  DCEO does not agree with this position.  As DCEO has emphasized in 

its testimony, DCEO is seeking to maintain consistency, fairness and simplicity, as well 

as to minimize administrative costs and avoid confusion by program participants.  

Avoided costs are used in the Total Resource Cost test to determine which measures are 

cost-effective.  They are not directly factored into the decision about incentive levels.  

Once it is determined whether a measure is cost-effective, incentives are set at a level that 

will generate the targeted level of program activity.  DCEO has found that to entice 

public sector entities to adopt energy efficiency measures, the incentives generally have 

to be set at 50% or more of incremental costs.  DCEO has not found that the level of 
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incentive needs to vary based on avoided costs; rather, the incentives may need to be 

higher in areas of the state under greater economic distress. 

DCEO will continue to consider varied incentive levels throughout the 

implementation of its programs.  If a situation arises where different incentive levels by 

region is proved to be far superior with no risk of discrimination, confusion or over-

complexity, DCEO may choose to make such an offering.  However, at this time, the 

benefits of consistency outweigh the purely hypothetical benefits of varying its incentive 

levels in different parts of Illinois. 
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