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(Tariffs filed on January 20, 2010)  : 

 

 

ORDER 

 

I. Background 

 Effective November 9, 2008, Public Act 95-0700 amended Section 16-118 of the 
Public Utilities Act (220 ILCS 5/16-118) to add language requiring electric utilities with 
more than 100,000 customers to file tariffs establishing Utility Consolidated Billing 
(“UCB”) and Purchase of Receivables (“POR”) services.  The purpose of this new law is 
as follows:  “It is in the best interest of Illinois energy consumers to promote fair and 
open competition in the provision of electric power and energy and to prevent 
anticompetitive practices in the provision of electric power and energy.”  (220 ILCS 
5/16-118(a)).   

Section 16-118(c) provides for POR services.  Pursuant to this subsection, an 
electric utility must provide retail electric suppliers (“RES”) with the option to have the 
electric utility purchase the suppliers‟ receivables for the power and energy that they 
provide to residential and small commercial retail customers.  This subsection also 
requires that the receivables for power and energy service of retail electric suppliers 
“shall be purchased at a just and reasonable discount rate, to be reviewed and 
approved by the Commission after notice and a hearing.”  (220 ILCS 5/16-118(c)).  This 
discount rate “shall be based on the electric utility‟s historical bad debt and any 
reasonable start-up costs and administrative costs associated with the electric utility‟s 
purchase of receivables.”  (Id.).   

With regard to UCB, this new law provides that an electric utility must provide a 
retail electric supplier with the option to have the electric utility produce and provide 
single bills to retail customers for both the electric power and energy provided by the 
retail electric suppliers, and the delivery service provided by the electric utility.  (220 
ILCS 5/16-118(d)).  Thus, pursuant to this new law, a customer can receive a 
consolidated bill from an electric utility (one bill that contains the utility‟s portion of the 
bill and also the retail electric supplier‟s portion of the bill) and also, a retail electric 
supplier can sell its customer receivables to an electric utility.  (See, 220 ILCS 5/16-118, 
generally). 
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II. Procedural History 

On January 19, 2010, Commonwealth Edison Company (“ComEd”) filed tariffs 
implementing UCB and POR services.  These tariffs are as follows:  Rate BES: 1st 
Revised Sheet No. 25 canceling Original Sheet No. 25; 1st Revised Sheet No. 26 
canceling Original Sheet No. 26; 1st Revised Sheet No. 27 canceling Original Sheet No. 
27; 1st Revised Sheet No. 28 canceling Original Sheet No. 28.  Rate BESH:1st Revised 
Sheet No. 44 canceling Original Sheet No. 44; 1st Revised Sheet No. 45 canceling 
Original Sheet No. 45; 1st Revised Sheet No. 46 canceling Original Sheet No. 46; 
Original Sheet No. 46.1.  Rate RDS:1st Revised Sheet No. 48 canceling Original Sheet 
No. 48; 1st Revised Sheet No. 76 canceling Original Sheet No. 76; 1st Revised Sheet 
No. 77 canceling Original Sheet No. 77; Original Sheet No. 77.1; Original Sheet No. 
77.2; 1st Revised Sheet No. 78 canceling Original Sheet No. 78.  Rate RESS:1st 
Revised Sheet No. 90 canceling Original Sheet No. 90; 1st Revised Sheet No. 91 
canceling Original Sheet No. 91.Rate MSPS:1st Revised Sheet No. 115 canceling 
Original Sheet No. 115; 1st Revised Sheet No. 116 canceling Original Sheet No. 116; 
1st Revised Sheet No. 117 canceling Original Sheet No. 117;  1st Revised Sheet No. 
118 canceling Original Sheet No. 118; 1st Revised Sheet No. 119 canceling Original 
Sheet No. 119; 1st Revised Sheet No. 120 canceling Original Sheet No. 120.  General 
Terms and Conditions:  1st Revised Sheet No. 210 canceling Original Sheet No. 210.  
Rider RCA: 1st Revised Sheet No. 257 canceling Original Sheet No. 257; Original 
Sheet No. 257.1;Original Sheet No. 257.2;Original Sheet No. 257.3.  Rider SBO: 1st 
Revised Sheet No. 367 canceling Original Sheet No. 367; 1st Revised Sheet No. 368 
canceling Original Sheet No. 368; 1st Revised Sheet No. 369 canceling Original Sheet 
No. 369; 1st Revised Sheet No. 370 canceling Original Sheet No. 370.  Rider PORCB: 
Original Sheet No. 393; Original Sheet No. 394; Original Sheet No. 395;Original Sheet 
No. 396; Original Sheet No. 397; Original Sheet No. 398;Original Sheet No. 399; 
Original Sheet No. 400; Original Sheet No. 401; Original Sheet No. 402; and Original 
Sheet No. 403. 

On February 24, 2010, the Commission suspended these tariffs pursuant to 
Section 9-201(a) and (b) of the Public Utilities Act (220 ILCS 5/9-201(a) and (b)) and 
initiated the instant docket.  On June 2, 2010, the Commission re-suspended the tariff 
filings pursuant to this same statute through and including December 18, 2010.  During 
the course of the proceeding, Staff and the parties proposed various modifications to 
ComEd‟s proposed revised tariff filings implementing its PORCB Program.  The 
Company accepted certain of Staff‟s proposed tariff modifications, but did not accept 
others.  It is also noteworthy that on September 30, 2008, the Ameren Utilities filed their 
tariffs to provide UCB/POR services and on August 19, 2009, the Commission issued a 
final Order in that docket.  (See Final Order, ICC Docket No. 08-0619 (August 19, 
2009). 

 Pursuant to due notice, an evidentiary hearing convened in this docket before a 
duly authorized Administrative Law Judge (an “ALJ”) on August 19, 2010.  The following 
entities participated in this docket: Commission Staff; the Citizens Utility Board; (“CUB”) 
Dominion Retail, Inc.; The Illinois Competitive Energy Association; (“ICEA”) the Illinois 
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Energy Marketers Coalition; (“ILEMC”) BlueStar Energy Services, Inc. and the Retail 
Energy Supply Association (“RESA”).   

 The parties and Commission Staff filed initial posttrial briefs on September 2, 
2010.  They filed reply briefs on September 14, 2010.1   The Administrative Law Judge‟s 
Proposed Order was issued on October 7, 2010.  Briefs on Exception were filed and 
served on October 22, 2010.  The parties waived their right to file Reply Briefs on 
Exception.2   

 Attached is a list of most of the relevant acronyms.  This list is attached in order 
to create a record that is easy for anyone to understand.  

The following witnesses testified on behalf of ComEd: Martin Fruehe, ComEd‟s 
Manager for Revenue Policy; John Mittlebrun, ComEd‟s Manager of Regulatory 
Program Implementation; Robert Garcia, ComEd‟s Manager of Regulatory Strategies 
and Solutions; Scott Vogt, ComEd‟s Director of Financial Planning and Analysis; and 
Susan D. Abbott, the Principal of Susan Abbott Consulting, LLC. 

The following witnesses testified on behalf of Commission Staff: Theresa Ebrey, 
an accountant in the Accounting Department of the Commission‟s Financial Analysis 
Division; Rochelle Phipps, a Senior Financial Analyst in the Finance Department of the 
Commission‟s Financial Analysis Division; Torsten Clausen, Director of the 
Commission‟s Office of Retail Market Development; (“ORMD”) and Christy Pound, a 
Market Development Associate with the Commission‟s ORMD.  The following persons 
testified on behalf of the intervening parties: Kevin Wright, President of the ICEA, on 
behalf of the ICEA; Timothy Locascio, the Manager of Regulatory Affairs for Liberty 
Power Company, on behalf of RESA; James L. Crist, the President of the Lumen 
Group, on behalf of Dominion; and Christopher Thomas, CUB‟s Director of Policy, on 
behalf of CUB and Bryan McDaniel, a senior policy analyst/government liaison for CUB.    

III. General Background Regarding PORCB Services 

The tariffs here are the product of workshops hosted by the Commission‟s Office 
of Retail Market Development, which organized collaborative workshops that included 
utilities, retail electric suppliers, the Illinois Attorney General and CUB.  

 
As required by the statute, ComEd‟s tariffs are applicable to residential and non-

residential retail customers that have a non-coincident peak demand of less than 400 
Kilowatts.  (See, 220 ILCS 5/16-118(d)).  These tariffs also provide for a discount rate 
that is based on ComEd‟s historic bad debt, along with reasonable start-up and 
administrative costs.  They provide for various terms and conditions applicable to retail 
customers enrolled by retail electric suppliers, such as disconnection policies.   

 
It is important to note that in this proceeding, ComEd is not asking this 

Commission to approve the costs it will incur in starting up or administering a PORCB 

                                            
1
 The ILEMC did not file a Posttrial Brief. 

2
  The ILEMC served its Brief on Exception on the parties and the Administrative Law Judge on October 

26, 2010.  It was granted leave to file its Brief on Exceptions instanter on November 15, 2010.    
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program.  Instead, there will be periodic reconciliation proceedings, which will allow 
recovery of “prudently incurred” costs.  What ComEd seeks approval of in this docket is 
only the mechanisms for cost recovery that are in the pertinent tariffs.  (See, Staff Ex. 
1.0 at 19; ICEA Ex. 2.0, at 10). 

 

IV. The Uncontested Issues  

A. Cost Definitions 

ComEd made the following tariff language proposals, to which, Staff agreed: 
 
a.) Setting the effective date of the rider as the date for recovery of costs 

incurred under AOC and BSAOC definitions; 
b.) Including “net actual uncollectible costs” in the definition of AOCs; 
c.) Stating the actual date Section 5/16-118 became effective; and 
d.) Reflecting separate definitions for each of the four cost components rather 

than combining the definitions. 
 

(Staff Posttrial Brief at 64). 

B. Interim Reporting Recommendations 

Staff accepted ComEd‟s proposal for the requested interim reporting to be made 
90 calendar days after the end of each application period rather than the originally -
proposed 60-day period.  Staff agreed with ComEd‟s contention that the information in 
the interim report should only be provided for the periods, in which, an internal audit is 
not required.  However, Staff has proposed to add tariff language so that the required 
interim information will be included in the internal audit report that will be provided to 
Staff.  (Staff Pretrial Memo at 13-14).  ComEd has voiced no objection to this additional 
requirement.   

C. Tracking Revenues 

Staff proposes to require ComEd to establish unique accounts in its general 
ledger system.  These accounts will track the revenues that are associated with PORCB 
receivables.  ComEd agreed to establish these accounts.   

D. Record-Keeping for Costs 

 ComEd agreed to maintain its cost information in the “level of detail” that was 
proposed in Staff‟s direct testimony.  (Staff Pretrial Memo at 14).  Since the term “detail” 
is an accounting term and is not a legal one, this Commission notes for the record that 
ComEd must provide workpapers and invoices and all other supporting documentation 
to support its costs.   

E. Future Filings Pursuant to Subsection 16-118(d) and (e) 

Some of the system modifications that were made to provide PORCB service 
may also be used in the future to provide stand-alone consolidated billing or, the 
purchase of uncollectibles services.  Staff recommends that the Commission should 
expressly note in its order in this proceeding that such future tariff filings could have an 
impact upon the level of the Consolidated Billing Adjustment and Purchase of 
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Receivables Adjustment in Rider RCA.  (See, e.g., Staff Ex. 1.0 at 4).  ComEd agreed 
with the interest that Staff expressed, which is, to ensure that retail electric suppliers 
that use these services are all allocated their fair share of the costs of the modifications 
that are required to enable the particular service(s) that they are using.  (ComEd 
Posttrial Brief at 8). 

Analysis and Conclusions 

 We note that some of the system modifications that ComEd used to initiate its 
PORCB program may be used, in the future, to provide stand-alone consolidated billing 
or purchase of receivable services.  Therefore, future tariff filings could have an impact 
upon the level of the Consolidated Billing Adjustment and/or Purchase of Receivables 
Adjustment.   

F. Articulation of the Statutory Purpose and Applicability 

ComEd proposed to add tariff language that is consistent with the statute, in that, 
retail electric suppliers may enroll in PORCB “residential retail customers and non-
residential retail customers with a non-coincident peak demand of less than 400 
kilowatts,” as is set forth in Section 16-118(c) of the Public Utilities Act.  (ComEd 
Posttrial Brief at 8).  No party objected to this provision. 

G. Use of Rider UF to Determine Percentage Reductions for the 
Recovery of Uncollectible Costs   

No party contested ComEd‟s proposal that, to determine the percentage 
reduction for the recovery of uncollectible costs that are associated with the purchase of 
receivables, ComEd will apply the same supply-related uncollectible cost factors set 
forth in its Rider UF – Uncollectible Factors (“Rider UF”) that it applies to its own supply 
charges under Rate BES, ComEd‟s fixed-price bundled electric service tariff.  This 
proposal links the historic bad debt rates used in setting ComEd‟s supply charges with 
those used in the PORCB discount.  It also identifies when the uncollectible cost factors 
will be established.  (ComEd Posttrial Brief at 8-9).   

H. Calculation of Net Actual Uncollectible Costs 

Staff accepted the formula that ComEd proposed in ComEd Exhibit 3.5 
(Corrected) to clarify the calculation of these costs.  ComEd did not object to including 
the definition of these costs in Rider PORCB that Staff proposed.  (See, Staff Ex. 7.0 at 
9).  

ComEd notes there is one inconsistency in the definition.  Staff‟s proposed 
definition uses the term “calendar year” but Staff‟s rebuttal also accepted ComEd‟s 
formula, which is applicable during the “prior POR Application Period.”  ComEd 
proposes that Staff‟s definition should incorporate the latter term.  (ComEd Ex. 6.0 at 
20).  Staff voiced no objection to ComEd‟s proposal. 

I. The Amortization Period 

Rider PORCB has a cost recovery amortization period of 10 years.  This 10-year 
amortization period will lower the annual costs for customers with demands that are less 
than 400 Kilowatts.  It will also provide more time for retail electric suppliers to “ramp up” 
their use of PORCB service and begin covering the entire costs of this service.  The 
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amortization period was also part of the overall cost recovery mechanism upon which 
RESA, ICEA and ComEd reached agreement.  Staff does not oppose the 10-year 
amortization period.  (Staff Ex. 1.0 at 15-16).  

J. Review of CB Adjustments 

ComEd did not object to Staff‟s recommendation that the Commission direct 
ComEd to evaluate the CB Adjustment rate in effect for the first Application Period when 
it files the first annual report, as is provided for in Rider PORCB, Original Sheet 399.  
Also, Staff recommended that, based on the total costs included in that annual report, 
ComEd should confer with Staff to determine if an interim revision to the CB adjustment 
rate is necessary.  (ComEd Posttrial Brief at 9; Staff Ex. 7.0 at 15). 

K. Mid-Application Period Adjustments 

ComEd did not object to Staff‟s proposal to include the ability to adjust the POR 
and CB Adjustments in the middle of a POR Application Period.  (ComEd Posttrial Brief 
at 9). 

L. Audit and Reporting Requirements   

ComEd proposed to establish a Commission reconciliation process that reflects 
the major features that are commonly implemented for the oversight of tracking riders.  
The first reconciliation process will occur after the initial three-year POR Application 
Period, with a two-year cycle for reconciliations occurring thereafter.  (ComEd Ex. 1.0 at 
5). It also accepted Staff‟s proposed revisions to Rider PORCB concerning the audit 
and reporting requirements and reconciliation process, including express 
acknowledgment that the Commission will “allow only prudently incurred costs to be 
recovered.”  (ComEd Ex. 3.0 at 24). 

M. The “All In” Provision  

The All-in Provision requires that, if a retail electric supplier elects to use PORCB 
to serve one of its residential customers, it must offer PORCB to all of its residential 
customers.  In other words, a retail electric supplier cannot “pick and choose” its 
residential customers.  (Tr. 31).  No party contested ComEd‟s proposed “all-in” 
provision.  However, ComEd noted that there are minor inconsistencies between the 
terminology in Staff‟s proposal and the terminology used in ComEd‟s tariffs.  ComEd will 
correct these inconsistencies in its compliance filing.  (ComEd Ex. 6.0 at 23). 

N. Termination for Non-Payment  

Neither Staff nor the intervenors objected to ComEd‟s proposed modifications to 
its General Terms and Conditions to incorporate the authority granted to ComEd in 
Section 16-118(c) to disconnect electric service to end-user customers who default on 
the payment of charges for the receivables that ComEd purchases from retail electric 
suppliers.  However, ComEd made it clear that such termination will only be undertaken 
in conformance with the relevant provisions in Part 280 of the Commission‟s Rules.  (83 
Ill. Adm. Code 280.10 et seq.).  (ComEd Ex. 1.0 at 28). 
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V. The Contested Issues 

A. Switching Rule (Rules Regarding Rescission by a Customer) 
Revisions3 

Staff’s Position 

Staff originally contested the propriety of ComEd‟s proposed changes to its 
“Switching Rules” which are, loosely defined, the process by which, the ultimate 
consumer could change his mind about switching to, or from, a retail electric supplier‟s 
services.  However, ComEd presented evidence indicating that, if it revised the tariff 
language, it would also have to revise its computer system, which would effectively 
delay the time, at which, ComEd‟s PORCB could “go live” (commence operations).  
Staff does not desire to delay the program‟s “go live” date.  Because Staff does not wish 
to delay implementation of ComEd‟s program, Staff withdrew its objection to ComEd‟s 
“Switching Rules” (Staff Pretrial Memo at 12-13) if the two clarifications below are in the 
Commission‟s final order in this docket.   

 
Staff contends that this Commission should not decide to impose any change 

upon ComEd, in this docket, with regard to its “Switching Rules.”  This issue, Staff 
continues, is being litigated in the rulemaking proceeding regarding Part 412. 4  Staff 
states that this Commission should make it clear that it is not deciding upon a new 
rescission period for residential and small commercial customers when approving the 
tariffs here.  There is a distinction, Staff adds, between the extended enrollment period 
described in ComEd‟s proposed tariff revisions and the rescission period contemplated 
in the Code Part 412 rulemaking, as, Part 412 addresses issues between a retail 
electric supplier and a retail customer, which are, primarily, the issue of early 
termination fees, while ComEd‟s proposed tariffs do not.  (Staff Posttrial Brief at 38).  
 

Staff also contends that this Commission should emphasize in the Order here 
that it will not make any determination as to whether any new rescission period (or other 
potential additional obligations) will apply to non-residential customers using more than 
15,000 kilowatt hours annually.  (Staff Posttrial Brief at 13). 
 
ComEd’s Position 
 

Based upon feedback that it received during the workshops, ComEd proposed an 
18-calendar day Direct Access Service Request enrollment window.  This is not, 
ComEd asserts, an 18-day rescission window.  This 18-day period, which begins upon 

                                            
3
 While the parties have injected the word “rescission” here, that term is one that is a legal term of art.  

(See, e.g., Horwitz v. Sonnenschein, Nath & Rosenthal, 399 Ill. App. 3d 965, 974-75, 926 N.E.2d 934 (1
st
 

Dist. 2010)).  Usage of this word here does not refer to the legally-accepted use of this term. 

4
  The part 412 rulemaking Docket, Illinois Commerce Commission, on its own Motion, Adoption of 83 Ill. 

Adm. Code 412 and Amendment of 83 Ill. Adm. Code 453, Docket no. 09-0592, concerns promulgation of 
regulations pursuant to the amendments to Section 16-118 of the Public Utilities Act that are germane 
here.  (See, e.g., Docket no. 09-0592, Staff Initial Brief, filed on August 27, 2010, at 1-2).   
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the receipt of the Direct Access Service Request, takes into account that the letter 
informing a customer of the pending switch could take three to five days to reach the 
customer, including weekends and holidays.  As a result, a mass-market customer 
would have no more than 10 days to rescind the Direct Access Service Request 
because the latest time that a customer can rescind is five days before the regularly-
scheduled meter reading date.  This proposal, ComEd asserts, is intended to strike a 
balance between providing sufficient time for rescission of the enrollment, taking 
weekends and holidays into account, while also setting a fixed amount of time that is 
easy for mass-market participants to understand.  (ComEd Posttrial Brief at 37).   

 
Mr. Mittelbrun testified that ComEd has already programmed the changes that 

are needed for the originally-proposed December 2010 release, based on the proposed 
definition of mass-market and changes to the switching rules that ComEd proffers in its 
tariffs.  The testing of these billing system changes is now close to completion.  (ComEd 
Ex. 7.0 at 8).  In response to Staff‟s (original, but later withdrawn) recommendation to 
reject ComEd‟s proposed switching rules, he discussed what IT changes would be 
required in order to again change in the switching rules with ComEd‟s IT personnel and 
the project team.   

 
Mr. Mittelbrun stated that, if this Commission were to reject ComEd‟s proposed 

switching rules, ComEd would have to rewrite the programming code and retest all 
customer switching modules, such as enrollments, drops, “rescinds” and reinstatements 
to incorporate the changes ordered by this Commission.  He also stated that ComEd‟s 
customer switching programming code is very complex and additional testing would 
have to be undertaken to ensure that all of the new functionality is working properly.  
Because this new programming code would be completed after the current testers have 
“rolled off” the project, ComEd would also have to contract-out for more testers.  (Id. at 
8).  He projected that, as a result of these considerations, the next billing system 
release after December 2010 that could realistically be considered for these changes 
would be in March of 2011.  (Id. at 9).   

 
CUB’s Position 

 
CUB supports ComEd‟s proposed ten-day period for submission of Direct Access 

Service Requests in advance of the switch of a mass market customer.  However, CUB 
supports use of this proposal only in the interim, until the time when Part 412 is in place.  
(Id. at 9).  CUB‟s support for ComEd proposal, however, is based upon CUB‟s 
understanding that ComEd has agreed to a ten-day period following a request to switch 
power providers, during which, a customer may rescind without penalty.  (CUB Posttrial 
Brief at 7-8).  CUB contends that ComEd‟s proposal regarding the initial rescission 
period should be in place and functional contemporaneously with the approval of its 
Purchase of Receivables with Consolidated Billing (“PORCB”) program. (Id.).  
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Dominion’s Position 
 

Dominion is in agreement with Staff‟s (original, but later withdrawn by Staff) 
contention that the rescission period should be 10 days.  Dominion points out that this is 
the rescission period that is used by gas utilities.  (Dominion Posttrial Brief at 6-17).  
However, Dominion asserts that instead of using calendar days, the rescission period 
should be 10 business days, as this is required for gas utilities.  (Dominion Reply Brief 
at 5). 

 
RESA’s Position 
 

RESA avers that ComEd‟s tariff language unnecessarily prejudges issues that 
are separately being addressed in a comprehensive proceeding to adopt rules in 83 Ill. 
Admin. Code Part 412, Docket no. 09-0592.  It states that the Administrative Law Judge 
in Docket 09-0592 has set a schedule to allow the Commission to enter an order 
authorizing the submission of proposed rules to the Illinois General Assembly‟s Joint 
Committee on Administrative Rules (“JCAR”) for its November 2010 session, in order to 
be able to adopt a rule by December 17, 2010, which is one year from the initial 
publication of proposed rules in the Illinois Register.  The “drop dead” date in the instant 
proceeding is December 18, 2010.  Thus, according to RESA, there is no reason to 
establish separate provisions in this proceeding for ComEd, when 83 Ill. Admin. Code 
Part 412 will be in place before or soon after an order is entered in this proceeding.  
(RESA Posttrial Brief at 2-3).   

 
RESA further contests the veracity of ComEd‟s averments that changing the 

switching rules will delay the “go live” date from December 1, 2010, to April 1, 2011.  
RESA witness Mr. Locascio testified that, in his opinion, ComEd has not adequately 
explained the need for a four-month delay in the implementation of Rider PORCB.  
RESA also argues that ComEd‟s position appears to be based on the assumption that, 
in order to implement the rescission period contemplated in Part 412, ComEd must 
implement an extended waiting period for enrollments.  However, RESA reasons, there 
is no compelling reason why any consumer protection rescission period should be tied 
to ComEd‟s receipt of the electronic enrollment request.  Mr. Locascio is of the opinion 
that it is much more appropriate for the rescission period to commence once the 
customer executes a contract with the retail electric supplier.  (RESA Posttrial Brief at 
12; RESA Ex. 1.0 at 14-15).   

 
RESA submits that, to date, ComEd has not committed to a firm “go live” date 

that is earlier than April 1, 2011, even assuming that its switching rules remain unaltered 
by an order in this docket.  RESA asserts, essentially, that the reasoning behind Staff‟s 
withdrawal of its recommendation-to avoid delaying the “go live” date to April 1, 2011, 
would no longer be present, if this Commission decided not to change the switching rule 
in the applicable ComEd tariffs.  (RESA Reply Brief at 5, 6).   

 
RESA proposes an alternative proposal.  That is, ComEd could implement a 

process, in which, alternative electric suppliers could submit an enrollment request as 
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soon as the contract is executed with the consumer, while specifying the service start 
date in the transaction. This allows for the least possible gap between the contract 
execution date and the utility‟s acceptance of the enrollment request.  (See, RESA Ex. 
1.0 at 14-15).   
 
The Position of the Ill. Energy Marketers Coalition 
 
 The ILEMC states that it is willing to concede to a 10-day rescission period in this 
docket.  The ILEMC also opposes any delay in implementation of POR services.  (Id. at 
4-5).  It further states that while the 10-day rescission period is modeled after what is 
required for alternative gas suppliers, from a competitive market design standpoint, 
there are key differences between the electricity and natural gas supply chain, as, 
electricity is priced hourly, has greater price volatility and cannot be stored.  It asks that 
this Commission recognize these differences, which could erode potential savings to a 
consumer.  (ILEMC Brief on Exceptions at 4).   
 
Analysis and Conclusions 
 
 Staff‟s and RESA‟s concerns are reasonable and they are duly noted.  Nothing in 
this Order should be construed in a manner that would conflict with, or override, 
Commission regulations.  When the rulemaking for Part 412 in docket No. 09-0592 
comes to an end, Part 412 will govern the applicable areas.  Further, in this proceeding 
we are not making any determination regarding whether any new rescission period (or 
other potential additional obligations) will apply to non-residential customers who use 
more than 15,000 kilowatt hours on an annual basis.  We also recognize that there is a 
distinction between the extended enrollment period described in ComEd‟s proposed 
tariff revisions and the rescission period that is contemplated in the Part 412 
rulemaking.  The latter addresses issues between a retail electric supplier and the end-
user customer while the former does not.    

 
As RESA points out, due to the statutory timing (one year from the date, upon 

which, the First Notice Order issued) regarding conclusion of the Part 412 Rulemaking 
docket, and, the conclusion of this docket, there is little need for any temporary 
adjudication regarding the “rescission” period and related tariff language.  There 
appears to be little or no gap between the termination date for the docket at bar and the 
termination date for the Part 412 Rulemaking.  Therefore, ComEd‟s proposed 18-
calendar enrollment window is adopted herein, but, it is adopted only as a temporary 
stop-gap until such time when Part 412 is in effect.  At that time, Part 412 will govern the 
effective rescission period.  Part 412 will also govern any potential modifications to the 
approved enrollment window in the tariffs that are at issue here. 

 
However, RESA‟s concerns about the lack of a firm “go live” date are duly noted.  

We make no determination here as to whether ComEd should be allowed to extend its 
“go live” date beyond December 1, 2010, except to note that, as a result of this docket, 
there is no need to do so.  In that vein, here, Wwe are not authorizing ComEd to extend 
its “go live” date beyond December 1, 2010.  ComEd has stated, here, essentially, that 
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changing the rescission period involves complicated IT changes, which will push that 
date back for approximately four months.  No evidence has been presented to indicate 
that this is incorrect.  It is with this evidence, and the potential for a conflict with a 
Commission Rrule, (Part 412) that this Commission concludes that no change to 
ComEd‟s tariffs is warranted at this time.  We note that the Part 412 rulemaking has 
been in litigation for quite some time;5 it is therefore possible that, in that proceeding, 
ComEd has been on notice for several months, due to the litigation in that proceeding 
regarding this issue, that it may have to change its IT programming and related matters.   

 
We make no determination as to the notice that ComEd received in another 

docketed proceeding, except to note that the ruling here is with limited evidence 
regarding what amount of notice that ComEd had regarding the IT changes that would 
be necessary to implement a change in the enrollment window.  Additionally, any 
conclusion here is based solely on the limited facts presented here; it cannot serve as 
precedent in any Rulemaking proceeding concerning the Part 412 Rulemaking 
proceeding, regarding when the “go live” date can occur.  In that proceeding, there may 
be different facts regarding the amount of time that ComEd personnel knew or should 
have known, that there would be, or could be a change in the rescission period, thus 
necessitating the massive IT changes that ComEd alleges are necessary for such a 
change.   

 
On Exceptions, RESA states that a recent development in the Part 412 

Rulemaking proceeding changes things here.  According to RESA, the ALJ in that 
proceeding, Docket no. 09-0592, has notified the parties that a proposal to withdraw the 
proposed rules was filed in that proceeding before the Commission.  RESA correctly 
states that Part 412 may be in place within approximately one year from now, or 
longer.6  (RESA Brief on Exceptions at 16).  According to RESA, therefore, there is no 
longer any basis for not adjudicating the propriety of ComEd‟s proposed switching rules.  
(Id.).  However, RESA acknowledges that an issue remains regarding whether ComEd 
should be required to implement its POR/UCB program on December 1, 2010, as 
opposed to a later date.  (Id. at 23).   

 
We note that ComEd has presented evidence at the evidentiary hearing 

establishing that a change to its PORCB program will result in a delay in implementation 
of that program, irrespective of any change in the date of the implementation of Part 
412.  There is no evidence establishing that ComEd‟s evidence in this regard is not 
correct.  Therefore, as RESA has indicated, one, but only one, of the two reasons for 

                                            
5
   This Commission takes Official Notice of the fact that the Part 412 Rulemaking docket, docket no. 09-0592, 

initiated in December of 2009, with a First Notice Order, which contained a definition of the rescission period. 

6
  RESA, however, did not ask this Commission to take official notice of records in a Commission docket.  

While we take official notice of these records pursuant to 5 ILCS/10-40(c) here, we urge all parties to 

make their arguments in accordance with the basic legal standards, and the rules of evidence, which 

require parties to cite to the pertinent law that they invoke, (in this case, the law regarding official notice) 

in the future.   
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allowing ComEd to institute its proposed tariffs on a temporary basis no longer exists.  
The other reason, which is a substantial delay in the implementation of ComEd‟s 
PORCB program, still exists.  Therefore, we decline to change the findings in the 
Proposed Order, except to note that ComEd shall institute its PORCB program no later 
than December 31, 2010 and not at a later time. 

 

B. The Definition in Rates BES, BESH, RDS and MSPS of “Mass-Market 
Customers” 

RESA’s Position 

RESA objects to the definition of “mass market customers” in ComEd‟s tariffs.  It 
submits that, for small commercial customers, the definition should be 15,000 Kilowatt 
hours or less, in annual usage.  This is what the Public Utilities Act defines as a “small 
commercial customer.”  (RESA Reply Brief at 4; 220 ILCS 5/16-102).   

RESA points out that, in the Part 412 rulemaking proceeding, Docket no. 09-
0592, Staff‟s proposed rules define “small commercial customers” in the same manner 
as the definition posited by RESA.  RESA further states that in that proceeding, Staff 
recommended not only that the Commission adopt this definition, but also that the 
Commission require utilities to revise their tariffs to conform to this definition.  In 
support, RESA cites Staff‟s Brief in Docket 09-0592 at 13.  (RESA Posttrial Brief at 8).   

In response to ComEd‟s argument that any change in the definition of “mass 
market customers” will push back the “go-live” date, RESA argues that ComEd has not 
stated that, if there is no change in the definition of “mass market customer” or the 
proposed switching rules, the “go-live” date would be restored to December 1, 2010.  
(RESA Reply Brief at 8).   

ComEd’s Position 

RESA‟s proposal should be rejected, because, according to ComEd, it would 
delay the go-live date for the program.  ComEd argues that the definition of “mass 
market customer” in the pertinent tariffs should be defined as all residential customers 
and those small commercial customers that have demands of less than 100 Kilowatts.  
It avers that Staff has previously noted in the Part 412 rulemaking proceeding that it 
“anticipates that the electric utilities will find it difficult and/or costly to automatically 
recognize a small commercial customer account (based on the statutory 15,000 kilowatt 
hour annual usage definition) when it receives an enrollment request for such an 
account.”  In support, ComEd cites Docket no. 09-0592, Staff Corr. Reply Comments at 
10. 

It would be difficult and costly, ComEd states, for it to identify such customers 
based on their usage.  ComEd‟s systems currently do not “flag” or identify such 
customers because the requirements for understanding whether a customer is a small 
commercial customer exist only for retail electric suppliers, not utilities.  In order for it to 
do so, ComEd continues, ComEd needs to establish both the definition of what 
constitutes a 15,000 kilowatt hour and below customer. The process to identify those 
customers has yet to be undertaken.  (ComEd Ex. 7.0 at 10; ComEd Posttrial Brief at 
35-36). 
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Staff’s Position 

Just as is the case with the rescission period, Staff seeks to avoid a situation 
where any language here approving ComEd‟s proposed tariff revisions will prejudge the 
issue of what constitutes an appropriate definition of a “small commercial customer.” 
Staff states that this issue is being contested in the Code Part 412 rulemaking.  In fact, 
according to Staff, the definition of a “small commercial customer” is a highly-contested 
issue in the Part 412 Rulemaking docket, Docket no. 09-0592.  Staff opines that, only if 
the Commission sufficiently clarifies these intentions in the order in this proceeding is 
Staff able to recommend approval of the tariff revisions in question.  (Staff Posttrial Brief 
at 13). 

 
CUB’s Position 

 CUB supports Staff‟s proposition that, in this docket, this Commission should 
clarify that it is making no decision as to what constitutes an appropriate definition of 
“small commercial customer.”  CUB, also notes that this issue is being litigated in the 
Part 412 Rulemaking.  (CUB Posttrial Brief at 7-8).  
 
Analysis and Conclusions 
 
 As was the situation regarding the enrollment period issue, with regard to the 
issue here, we see no reason to adjudicate, in this proceeding, a matter that is being 
litigated or will be litigated in the Part 412 rulemaking docket.  Therefore, we decline to 
do so.  We are not making any determination here as to whether any new rescission 
period (or any other potential obligations) will apply to non-residential customers that 
use more than 15,000 Kilowatt hours annually.  Therefore, approving ComEd‟s 
proposed tariff revisions shall not prejudice the issue of what constitutes an appropriate 
definition of a “small commercial customer,” as is or will be, contemplated in any 
rulemaking concerning Part 412.  We specifically note that here, the proposed tariffs will 
remain as they are in the form that is proposed by ComEd, but, temporarily, until the 
time when Part 412 is adopted by this Commission in Docket no. 09-0592.  At that time, 
ComEd shall comply with whatever is required of it in that docket pursuant to the rule 
(Part 412) that is promulgated pursuant to that docket.    
 

C. Bill Inserts 

ComEd’s Position 

 ComEd argues, essentially, that this Commission does not have the legal 
authority to require it to provide alternative electric suppliers with a bill insert service.  It 
acknowledges that Ameren is currently providing bill inserts for retail electric suppliers 
that take UCB or POR services.  However, in that case, there was an agreement 
amongst the parties.  Ameren‟s decision to provide those inserts did not result from a 
Commission determination that Ameren must provide the inserts.  (ComEd Posttrial 
Brief at 41).  Also, under Rider PORCB, retail electric suppliers will already be permitted 
to include messages on the consolidated bills that ComEd will issue.  (ComEd Posttrial 
Brief at 42; ComEd Ex. 4.0 at 9).  These messages will appear in the new Message 
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Center section of the re-designed ComEd bill.  Specifically, on each bill, every retail 
electric supplier will be allowed up to two messages.  Each message can have up to 80 
characters.  (ComEd Ex. 4.0 at 9).   

ComEd also argues that providing bill inserts would be very costly for it.  
Additionally, ComEd would not be able to present inserts to customers who receive e-
bills (electronic bills).  It, therefore, would have to provide separate mailings to these 
customers for bill inserts.  (ComEd Posttrial Brief at 42-43).   

Staff’s Position 

Staff originally proposed requiring ComEd to offer a bill insert service to retail 
electric suppliers for their Rider PORCB customers.  However, Staff does not wish to 
force the Commission to make a decision on this issue in this proceeding.  Therefore, 
with regard to Staff, this matter is no longer at issue. (Staff Pretrial Memo at 13).  

Dominion’s Position 

 Dominion maintains that this Commission should require ComEd to provide a bill 
insert service.  In that vein, Dominion contends that ComEd should be required to 
provide energy supplier information to its customers.  Dominion, however, would be 
amenable to a delay in the final implementation of a bill insert program until operational 
and cost issues are resolved.  (Dominion Posttrial Brief at 17).   

RESA’s Position 

 RESA also argues that this Commission should require ComEd to supply retail 
electric suppliers with a bill insert service.  RESA avers that retail electric suppliers are 
required by law to send bill inserts to their customers.  In support, RESA cites 83 Ill. 
Adm. Code 421.40, which requires utilities and alternative electric suppliers to provide, 
on at least a quarterly basis, billing inserts with information showing the environmental 
impact of the electricity that these entities have supplied.  RESA additionally contends 
that ComEd‟s messages board, which will be on bills issued by ComEd, will not satisfy a 
retail electric supplier‟s legal requirement to provide this information.  (RESA Reply Brief 
at 11).   

Analysis and Conclusions 

 Dominion and RESA provide no legal support for their proposition that this 
Commission should issue an order requiring ComEd to provide retail electric suppliers 
with a bill insert service.  We further note that the statutory authority for such a request 
is not obvious.  We therefore decline to require ComEd to provide such bill inserts.   

 We also are not persuaded by RESA‟s argument that not requiring ComEd to 
provide a bill insert service is inequitable.  While RESA asserts that it must provide its 
customers with environmental information on a quarterly basis, the regulation that 
imposes this requirement, 83 Ill. Adm. Code 421.40, also imposes this obligation on 
utilities.  RESA cites no authority for its argument that ComEd should fulfill a retail 
electric supplier‟s environmental impact statement obligations.   

 On Exceptions, Dominion contends that this Commission has broad power to 
ensure that there is fair competition for services to residential and small commercial 
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customers.  It concludes that therefore, this Commission does indeed have the statutory 
authority to require ComEd to provide a bill insert service.  (Dominion Brief on 
Exceptions at 2).  However, Dominion does not cite evidence indicating that requiring 
ComEd to provide a bill insert service to retail electric suppliers will actually aid such 
competition.  We therefore decline to assume that requiring ComEd to provide the retail 
electric suppliers with a bill insert service is within our statutory authority.   

D. The Definition of “Legitimate Billing Dispute” in the Pertinent Tariffs 

Currently, ComEd‟s Rider PORCB refers to “undisputed billed amounts” and 
“undisputed charges” with regard to the selling of and payment for retail electric 
suppliers‟ receivables.  Original Sheet No. 396 lists one of ComEd‟s continuing 
obligations as an obligation to “remit electronically discounted purchased receivables 
payments due to the RES pertaining to undisputed charges for electric power and 
energy supply service…”  The pertinent tariff states that:  

[C]harges billed by the Company to a retail customer for the RES‟s 
electric power and energy supply service are deemed to be 
disputed if such retail customer has a legitimate billing dispute 
regarding such supply service and refuses to pay such charges.7   

Staff’s Position 

Staff contends that Rider PORCB does not provide a definition for a “legitimate 
billing dispute”.  It also does not explain how it will treat disputed charges under 
PORCB.  Staff proposed the following definition of “legitimate billing dispute:”   

Legitimate Billing Dispute 

A dispute shall not be considered a legitimate billing dispute until 
such time the Company has received notice of the billing dispute 
from the RES or the Consumer Services Division (CSD) of the ICC.  
If a customer contacts the Company to dispute a RES charge, the 
Company will refer the customer to the RES for resolution as well 
as provide contact information for the ICC's CSD.  

(Staff Posttrial Brief at 49).  Staff further states that the disputed charge issue was also 
raised in the Ameren UCB/POR docket, Docket no. 08-0619.  Staff‟s proposal here is 
taken directly from the definition of “disputed charges,” as approved by the Commission 
in that docket.  (Id. at 50).   

 Staff posits that ComEd‟s abbreviated definition of “legitimate billing dispute” in 
ComEd‟s rebuttal testimony omits two important provisions.  It does not require ComEd 
to accept notification of a legitimate billing dispute from the Commission‟s Consumer 
Services Division.  It also does not require ComEd to refer a customer to the retail 
electric supplier.  Additionally, Staff asserts, it does not provide contact information for 
the Commission‟s Consumer Services Division, if a customer were to contact ComEd to 
dispute a retail electric supplier‟s charges. (Id. at 49).   

                                            
7
 ILL. C.C. No. 10, Original Sheet No. 396; emphasis added. 
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ComEd’s Position 

According to ComEd, Staff‟s proposal is “expansive” and it would place 
unnecessary operational detail into the tariff.  Also, it is not “appropriate.” However, 
ComEd did not state why Staff‟s “expansive” language is inappropriate.  (ComEd 
Posttrial Brief at 40).   

Analysis and Conclusions 

 ComEd made no attempt to formulate a legal argument on this issue, as, stating 
that something is “inappropriate” or “expansive” is not a legal argument.  It is not 
possible, from usage of these terms, or, from ComEd‟s argument on this issue, to 
decipher why ComEd finds Staff‟s proposed language to be undesirable.   

Staff‟s proposal to state how a person can dispute a retail electric supplier charge 
is reasonable and it is hereby adopted.  ComEd shall revise its tariffs accordingly.   

 We note, however, that the term “legitimate” is vague.  ComEd should alleviate 
the problem for retail electric suppliers, ComEd, and, consumers, that could arise from 
this vagueness by adding the following sentence directly at the very beginning of Staff‟s 
proposed language: 

 A legitimate billing dispute is a dispute that asserts a claim that is recognized by 
law.   
 
 On Exceptions, ComEd objects to the addition of the language above that 
defines the term “legitimate.”  According to ComEd, it requires laypersons to make legal 
conclusions regarding whether the law recognizes a given dispute.  ComEd asserts that 
legal determinations are only properly made by this Commission and the courts.  
(ComEd Brief on Exceptions at 27).  However, there is nothing improper in a layperson 
making a legal determination as to the merits of his/her claim before filing that claim.  
The courts and this Commission are of course the ultimate arbiters of this legal 
determination.  However, laypersons frequently make determinations as to what the law 
is, as they are required to abide by the law.  This argument is meritless.   
 
 In rejecting ComEd‟s argument, we note that adding the sentence above was 
meant to avoid arguments regarding what is really meant by the term “legitimate.”  
ComEd has provided no resolution for this dilemma.  We therefore conclude that this 
language should be added to ComEd‟s tariffs.    

E. Language Regarding New Customers  

Staff’s Position 
 
Staff proposed revised language to Rate RDS to clarify that a new residential 

customer is not eligible to take electricity from a retail electric supplier until a point in 
time that is after the time when the new residential customer has established service 
with ComEd under its bundled service tariff.  (Staff Exs. 2.0 at 8, 6.0 at 2).  Staff states 
that its intent here is to clarify that those persons assisting customers on the 
Commission‟s Staff or working for a retail electric supplier, should understand that 
residential customers applying for new service with ComEd must do so under a tariffed 
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or bundled electric rate, before they are eligible to take service with an alternative retail 
electric supplier.  (Staff Posttrial Brief at 52, 53).  In it Brief, Staff recommends adopting 
a modified version of the language that it originally proposed, which is as follows:  

 

However, this tariff is not available to an applicant for electric service at a 
premises in the event that such applicant is would be a new customer 
having has never received any tariffed service from the Company and has 
expected electric power and energy requirements such that, in the 
Company's judgment, the applicant would be a retail customer that is a (a) 
residential retail customer, (b) lighting retail customer that has established 
or is expected to establish 30-minute demands for electric power and 
energy that do not exceed 100 kW, or (c) nonresidential retail customer to 
which the Watt-Hour Delivery Class or Small Load Delivery Class is 
applicable. This tariff is available to applicants for new service such 
applicant only after such applicant takes service as a retail customer 
under a tariff for bundled electric service. 

(See, Staff Posttrial Brief at 53). 

ComEd’s Position 

ComEd argues that Staff‟s (original) revisions are “not appropriate,” because 
Staff identifies an applicant for electric service as a “new customer,” which is not 
technically correct.  An applicant for electric service is not a “customer” at the time such 
application is made.  A retail customer, as is defined in ComEd‟s General Terms and 
Conditions, refers to the definition of retail customer in Section 16-102 of the Act, which 
defines a retail customer as an entity using electric power and energy at a single 
premises.  (ComEd Ex. 3.0 at 27).  However, an applicant for electric service is not 
using electric power and energy at the time such application is made.  Also, ComEd 
makes this distinction between applicants for electric service and retail customers in its 
Schedule of Rates.  (See, e.g., ComEd‟s General Terms and Conditions at Sheet No. 
149.)  In addition, 83. Ill. Adm. Code 280.40 defines the term “applicant” as “a person 
who applies for residential or non-residential utility service.”  (ComEd Posttrial Brief at 
40-41).   

Analysis and Conclusions 

 Staff‟s revised language (above) clears up the confusion that could arise as 
ComEd has duly noted, from use of the term “new customer.”  Therefore, ComEd shall 
revise the pertinent tariffs according to the language above.   

F. The Cost Recovery Mechanism-Whether to Impose a Fixed $0.50 Per-
Bill Charge, or a Percentage, on Alternative Electric Suppliers. 

ComEd’s Position 

ComEd proposes to recover its Development and Implementation Costs (its 
“DICs”) and its Administrative and Operational Costs (its “AOCs”) from retail electric 
suppliers through a fixed, $0.50 per bill charge.  It also proposes to have this charge 
remain in effect through the initial three-year POR application period.  (ComEd Posttrial 
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Brief at 12).  ComEd acknowledges that in the Ameren UCB/POR docket, this 
Commission approved a percentage charge and not a fixed per-bill charge but, it states 
that a fixed-charge mechanism was never presented or otherwise at issue in that 
docket.  ComEd points out that its costs regarding this service are fixed in nature, 
meaning that ComEd‟s costs are the same, regardless of whether the end-user 
customer is a high-use or a low-use customer.  When setting its distribution rates, 
ComEd continues, the costs that it incurs for billing and payment processing are 
recovered through a fixed monthly customer charge that is applied on a dollars-per-
month basis.  (ComEd Posttrial Brief at 15).   

ComEd also contends that a percentage charge unjustly demands much higher 
charges from high-use customers, despite the fact that these high-use customers 
impose no higher costs on ComEd than low-use customers.  ComEd concludes that 
therefore, a percentage charge results in a discriminatory rate that applies different 
charges for each customer of a retail electric supplier every month for the same service.  
Citing Section 9-241 of the Public Utilities Act, ComEd concludes that Staff‟s proffered 
percentage-based charge discriminates against high-use customers because, pursuant 
to Staff‟s cost-recovery mechanism, high-use customers would pay more in terms of 
dollars and cents than the low-use customers.  (See, e.g., Id. at 16-17; ComEd Reply 
Brief at 7).  (See also 220 ILCS 5/9-241).   

Citing ComEd witness Mr. Garcia‟s testimony, ComEd additionally argues that to 
date very few, if any retail electric suppliers have participated in Ameren‟s PORCB 
program.  (ComEd Reply Brief at 8; ComEd Ex. 3.0 at 11).   

Staff’s Position 

Staff is concerned that with a fixed $0.50 per-bill charge the effective discount 
rate could be too high for some customers and too low for other customers.  Thus, Staff 
opines, it is possible that with a fixed $0.50 per-bill charge retail electric suppliers will 
not serve lower-use customers because for lower-use customers, the discount rate will 
be too high on a per-bill basis.  Such an outcome would undermine the Commission‟s 
statutory mandate to promote a competitive retail market that benefits all Illinois 
consumers.  Staff notes that, in the Ameren PORCB docket, this Commission approved 
a percentage charge.8  (Staff Ex. 1.0 at 9, 11, Staff Posttrial Brief at 9).   

Staff points out that ComEd‟s $0.50 per bill proposal has no relationship to the 
proportion of PORCB services that are used by a customer.  Staff posits that the 
proposed fixed per bill charge of fifty cents creates a discount rate that is different from 
the purchased receivables of one retail electric supplier customer to the next.  For 
example, the fixed per-bill charge of fifty cents represents a larger portion of $40 worth 
of purchased receivables than that of $400 worth of receivables.  A fixed percentage 
charge, Staff continues, ensures that $500 worth of receivables purchased by a utility 
results in the same amount of cost recovery contribution, regardless of whether a retail 
electric supplier sold monthly receivables of ten customers with $50 apiece, or, whether 

                                            
8
 For the average commercial watt-hour customer, the difference between ComEd‟s proposal and that of 

Staff is $0.16 per month.  (See, e.g., Tr. 38). 
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that supplier sold $500 worth of monthly receivables of just one customer.  (Staff 
Posttrial Brief at 5).   

Staff further states that a fixed, per-bill charge does not take the amount of 
receivables into account.  This Staff opines, results in a per-bill charge that does not 
take advantage of the higher affordability that is associated with suppliers serving high-
use commercial customers.  Additionally, according to Staff, the applicable tariff cannot 
contain the actual discounted rate for purchase of receivables because the actual 
discount rate for purchase of receivables is not known in advance.  Staff concludes that, 
necessarily, the discount rate changes with the amount of receivables purchased.  (Id. 
at 9, 10).    

Staff avers that ComEd proposes two discount rates; one is for residential 
customers and the other is for commercial customers.  Staff points out that the 
percentage of bad debt (uncollectible accounts) is generally higher for residential 
customers than it is for non-residential customers.  However, Ameren nevertheless 
combined its historical uncollectible rate for residential and non-residential customers 
(up to 400 Kilowatts in demand).  Thus, Ameren‟s UCB/POR discount rate is higher for 
non-residential customers and lower for residential customers than what it would have 
been with ComEd‟s separate discount rates for the two customer classes.  (Id. at 6-7).   

However, Staff opines, ComEd‟s alternative approach is neither right nor wrong.  
Nonetheless, Staff continues, it is important to point out the difference, because this 
difference makes it even more critical to ensure that ComEd‟s residential PORCB 
discount rate level does not become extremely high for those residential customers 
who use less electricity than the average residential customer.  (Id. at 6-7).   

Staff additionally argues that a fixed, per-bill charge creates effective PORCB 
discount rates that vary greatly from customer to customer.  A fixed, per-bill charge that 
results in a relatively high discount rate for customers who are consuming relatively 
small amounts of electricity each month could discourage retail electric suppliers from 
signing up these customers.  This is true, Staff avers, because the larger the monthly 
customer supply charges, the smaller the effective PORCB discount rate will be.  Staff 
opines that, all else being equal, it is not hard to imagine that a PORCB supplier will 
focus on signing up customers that leave that supplier with the highest percentage of 
net receivables (the amount of the receivables sold to the electric utility minus the 
PORCB discount rate).  In Staff‟s view, such an outcome would not be desirable, as it 
may exclude many residential customers from receiving competitive supply offers.  (Id. 
at 8). 

In addition, Staff continues the fixed per-bill charge does not allow for the 
increased cost recovery from retail electric suppliers signing up high-usage customers.  
When the amount of the purchased receivables is large, a fixed per-bill charge becomes 
a less significant portion of the effective discount rate.  (Id. at 8-9). 

Staff also states that, given that PORCB services are optional for retail electric 
suppliers, such suppliers will be more likely to proffer these services when they serve a 
financial interest.  Those financial interests are best served when a participating 
alternative electric supplier is selling more electricity as the profit will be driven more by 
the amount of revenue generated, as opposed to by the number of customers it serves.  
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Staff‟s recommendation to use a percentage charge is driven by the goal to take into 
account the often tremendousoften-tremendous differences in consumption among the 
customer classes that would be covered by the fifty-cent per customer approach.  (Id. at 
12, 13).  Staff points out that, if a fixed per-bill charge prompts retail electric suppliers to 
sign up fewer low-usage customers, the resulting revenue from that fixed charge could 
be less than the revenue that would be collected otherwise.  (Id. at 19).   

Primarily, Staff recommends that the Commission should incorporate the same 
level of cost recovery as that which was done in the Ameren PORCB docket.  In that 
docket, Ameren‟s initial percentage charge for the recovery of costs other than 
uncollectible costs was 0.68%, plus the most recent Commission-approved uncollectible 
costs for Ameren, which is 0.82%.  When 0.68% and 0.82% were added together, an 
initial discount rate of 1.5% was achieved for Ameren.  In ComEd‟s case, there is a 
2.239% uncollectible factor for residential customers, which, when added to 0.68%, 
yields 2.92% discount rate.  For non-residential customers, the discount rate is 1.454%; 
which represents 0.68% added to the uncollectible factor of 0.774%.  (Staff Posttrial 
Brief at 9). 

Staff also offers an alternative recovery charge of 0.44%.  This figure is the level 
that would have been in place in the Ameren PORCB docket, (Docket no. 09-0619) if 
the Commission had adopted Staff‟s proposed discount rate.  Staff, however, only offers 
this alternative in the event that the Commission is of the opinion that the 0.68% charge 
might prevent alternative electric suppliers from using PORCB for non-residential 
customers.  Staff also recommends using one uncollectible percentage for all 
customers, residential and non-residential alike.  (Staff Posttrial Brief at 35).   

RESA’s Position 

 The ICEA and RESA represent 19 retail energy marketers.  RESA agrees with 
ComEd.  (See, RESA Posttrial Brief at 13-15).  RESA cites the testimony of ICEA 
witness Mr. Wright, who testified that the cost recovery mechanism proposed by 
ComEd, which was agreed-to by ICEA and RESA, treats customers fairly and is based 
upon the assumption that all of the implementation costs will be recovered from the 
retail electric suppliers that take service under Rider PORCB.  Also, in his opinion, this 
recovery mechanism has the potential to ensure retail electric supplier participation in 
the PORCB program.  (Id. at 14-15).   

 RESA acknowledges that Staff‟s proffered percentage charge was made in view 
of the lack of correlation between implementation costs, usage and the number of 
issued bills.  However, it finds Staff‟s projection that retail electric suppliers may not 
market to small-volume customers that could be under the $0.50 per-bill charge (if a 
$0.50 charge were to be imposed) to be “speculative.”  RESA states that the evidence 
shows that the $0.50 per-bill charge was the product of settlement discussions with 
ICEA and RESA and also, it was agreed-to by CUB.  (RESA Reply Brief at 9-10).  
RESA asserts that the $0.50 per bill charge was an attempt to strike a balance between 
full, and somewhat timely, cost recovery, and a discount rate that is not so high as to 
make retail electric suppliers‟ participation under Rider PORCB cost-prohibitive and/or 
make full cost recovery from retail electric suppliers to be doubtful.  (Id. at 10).  
However, according to RESA, the definition of “small commercial customer” that is 
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applicable here includes commercial customers that use a fair amount of electricity-
chain restaurants, “big box” stores and 7-11-type of stores.  (RESA Ex. 1.0 at 9-10).   

Dominion’s Position 

Dominion is an alternative electric supplier that currently is serving small 
commercial and residential customers in other states.  Based on its experience in other 
states, Dominion contends that its management knows what will work.  Dominion‟s 
position is that the tariff proposed by ComEd has serious deficiencies.  (Dominion Reply 
Brief at 7-8).   

 
Dominion posits that Staff‟s proposal has the advantage of minimizing the impact 

on smaller customers.  It is also consistent, according to Dominion, with the approved 
mechanism in Ameren‟s PORCB program, which does not charge a flat monthly fee.  
(Dominion Posttrial Brief at 9).  Dominion reasons that, because the $0.50 per month 
charge is a larger percentage of smaller users‟ bill, residential customers are more likely 
than large use customers to be discouraged from choosing a retail electric supplier.  It 
points out that, no one will benefit, if PORCB costs are allocated in a manner that 
discourages usage of the program.  In such a case, Dominion continues, ratepayers will 
be paying for services that they are not receiving.  (Id. at 10).   

 
Dominion further argues that ComEd‟s start-up costs are a one-time cost that 

would remain the same, regardless of the number of customers, or, the number of 
monthly bills or the volume of electricity sold.  It reasons that therefore, it is not accurate 
to say that recovering these one-time costs on a per-bill basis is more consistent with 
traditional ratemaking principles than recovering them as a percentage of the bill.  
(Dominion Reply Brief at 3).   

 

It also asserts that ComEd‟s fixed $0.50 charged is not really a discount rate.  
This is true, it continues, because there really is not a single discount percentage built 
into this rate.  Instead, with the fixed $0.50 charge, there is an infinite number of 
discount rates.  Each customer will have a discount rate that varies, depending upon the 
size of the bill, resulting in a situation where the customers with the lowest bills having 
the highest “discount rate” because $0.50 is a larger percentage of the bill, in 
comparison with customers with higher overall bills.  It argues that therefore, such a 
scheme is not contemplated by Section 16-118 of the Act.  It also makes it impossible, 
Dominion continues, for the Commission to determine that every one of this infinite 
number of discount rate is just and reasonable.  (Dominion Posttrial Brief at 15-16).   

Dominion points to the fact that ComEd has indicated that it will be spending 
$17.6 million on billing system modifications that, according to Dominion, appear to 
apply to the cost of serving retail electric suppliers, even if those suppliers do not have 
POR services.  (Dominion Reply Brief at 4; ComEd Ex. 4.0 at 2).  In other words, 
according to Dominion, recovery of the cost of updating ComEd‟s system to handle the 
expected increase in customers switching to retail electric suppliers for POR services is 
not covered in the applicable statute, Section 16-118(d), which concerns consolidated 
billing (UCB services).  Dominion acknowledges that POR-related start-up costs are 
recoverable pursuant to Section 16-118(c) of the Act.  However, it argues that there is 
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no mention of the recovery of start-up costs in Section 16-118(d), which is the portion of 
the statute that concerns consolidated billing (UCB services).  (Dominion Reply Brief at 
4-5; 220 ILCS 5/16-118(c) and (d)).    

ICEA’s Position 

ICEA supports ComEd‟s proposal to establish the fixed monthly charge portion of 
the discount rate at $0.50 cents per bill.  It argues that Staff is “placing its bet” on 
residential competition in general and low-volume residential users in particular, thereby 
improperly narrowing the intended beneficiaries of POR and UCB.  (ICEA Posttrial Brief 
at 2, 3).  ICEA states that the Commission‟s Office of Retail Market Development, 
ComEd, Ameren and ICEA and its member companies, retail electric suppliers, 
including ICEA members, the Citizens Utility Board and the Illinois Attorney General's 
office have worked diligently since January of 2008 to implement Public Act 95-0700.   

Late last year, ICEA participated in settlement discussions with ComEd, RESA 
and ICEA.  This resulted in the January 13, 2010 Memorandum of Understanding (an 
"MOU") that was filed in this proceeding.  According to ICEA, ComEd has been faithful 
to the MOU in designing its PORCB filing.  (Id. at 3).  ICEA cites the testimony of its 
witness Kevin Wright, who pointed out that three ICEA members are currently licensed 
to serve residential electric customers within ComEd's service territory and other 
members are contemplating entering this market.  He further opined that the successful 
implementation of PORCB in ComEd's service territory will in all likelihood expedite that 
market entry.  (Id. at 4-5).   

Citing Section 16-118(c) of the Public Utilities Act, (220 ILCS 5/16-118(c), ICEA 
contends that the residential market is not the only market that can benefit from POR 
and UCB services.  It argues that, in this statute, the General Assembly clearly directed 
that POR and UCB must be offered to non-residential customers.  In fact, according to 
ICEA, the House debates regarding Senate Bill 1299 (Section 16-118 is a part of this 
bill) reveal the existence of no such limitation upon POR and UCB services.  As 
additional support, ICEA additionally cites Section 20-102 of the Public Utilities Act, 220 
ILCS 5/20-102.  (ICEA Posttrial Brief at 6-7; 9-10).    

ICEA further avers that when comparing implementation cost recovery 
mechanisms, it is important to keep in mind that participation in the ComEd PORCB 
program is voluntary for retail electric suppliers.  By way of comparison, under ComEd's 
single billing service, whereby a retail electric supplier bills for ComEd, retail electric 
suppliers are only compensated 54 cents by ComEd for including ComEd‟s charges on 
the supplier's bill to the customer.  ICEA opines that a discount rate that includes a cost 
recovery component that is significantly higher than 54 cents could discourage the use 
of ComEd's PORCB service.  ICEA states that Staff's .68% proposal could result in 
charges to suppliers for implementation of cost-recovery that is significantly higher than 
54 cents.  For example, ICEA continues, under Staff's proposal, a supplier serving a 30 
kilowatt customer with a monthly electric supply charge of approximately $921 per 
month would pay approximately $6.26 per month to ComEd for PORCB implementation 
cost recovery.  A supplier serving a 300 Kilowatt customer with a monthly electric supply 
charge of approximately $9,210 per month would pay $62.62 per month to ComEd for 
PORCB services.  ICEA concludes that the cost recovery mechanism that Staff 
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proposes effectively limits the availability of POR and UCB to these larger customers.  
(Id. at 8-9; see also ICEA Ex. 2.0 at 7).    

ICEA again points to the testimony of its witness Mr. Wright.  He is optimistic that 
residential customers with below-average usage will receive competitive supply offers 
using the $0.50 per bill cost-recovery mechanism agreed to in the MOU.  His optimism 
is based on the fact that the suppliers who agreed to the fixed 50-cent per-bill charge 
include suppliers who are experienced in serving residential customers.  ICEA would 
not have agreed to the MOU, he stated, had its members thought that this would result 
in an unused, unworkable and unwanted POR and UCB service.  Also, he was 
personally not aware of a supplier that targets its customer-acquisition efforts solely at 
low-volume residential electric users.  Additionally, once the PORCB implementation 
costs are recovered through this charge, it will be reduced.  (See, ICEA Ex. 2.0 at 2-5; 
ICEA Posttrial Brief at 14).   

ICEA further contends that there are many distinctions between ComEd and 
Ameren, such as, different geographic footprints and customer demographics, 
belonging to different Regional Transmission Organizations with different capacity 
costs, different uncollectible rates and vastly different sums in terms of PORCB 
implementation costs.  However, it acknowledges that PORCB services should be 
provided at rates that promote widespread use.  (ICEA Posttrial Brief at 13, 15; ICEA 
Ex. 2 at 8-9).   

The Position of the Ill. Energy Marketers Coalition 

The ILEMC supports ComEd‟s planned $0.50 per-bill fee.  It states that the 
position taken by Commission Staff that the $0.50 fixed fee would discourage retail 
electric suppliers from enrolling low-use customers is not supported by any empirical 
evidence.  Also, according to the ILEMC, the $0.50 per-bill charge is fair to customers; it 
is based on the assumption that the purchase of receivable costs will be fully-recovered.  
(ILEMC Reply Brief at 3).   

On Exceptions, CUB asserts that a percentage-based charge will discourage 
higher-use customers from the market, which could inhibit market growth.  However, 
CUB acknowledges that in a competitive market, higher-use customers should be able 
to win a better price for themselves because they have more bargaining-power than 
lower-use customers.  (CUB Brief on Sections at 2-3).   

Analysis and Conclusions 

The Legislative Intent 

We note at the outset that that the purpose that the General Assembly articulated 
for requiring electric utilities like ComEd to provide UCB and POR services is as follows: 
“It is in the best interest of Illinois energy consumers to promote fair and open 
competition in the provision of electric power and energy and to prevent anticompetitive 
practices in the provision of electric power and energy.”  (220 ILCS 5/16-118(a)).  The 
Administrative Law Judge asked the parties to submit the legislative debates regarding 
P.A. 95-0700, which requires utilities like ComEd to provide UCB and POR services.  
Nothing in that debate indicates that the General Assembly intended any class of 
consumer to be the primary beneficiary of this Act.   
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According to ComEd‟s witness Mr. Garcia, ComEd currently serves 
approximately 3.7 million residential customers that are eligible for POR and UCB 
services.  (Tr. 29).  However, ComEd only serves a number that is less than 300,000 
non-residential customers that are eligible for these services.  (Id.).  These estimates 
are some indicia that, with ComEd‟s proposal, retail electric suppliers would have a 
much easier time gaining profit, if they merely marketed to the higher-end commercial 
users, leaving lower-end users without the benefit of competition.  Yet, there are no 
indicia that this was the intent of the General Assembly.  In fact, the intent stated in the 
applicable law (above) is quite the contrary; it envisions that all Illinoisans should have 
the benefit of competition.  If retail electric suppliers passed on ComEd‟s proffered 
$0.50 per-bill charge to their customers in the manner in which ComEd bills them, 
effectively, lower-end (in usage) PORCB customers could pay a proportionately higher 
charge than the higher-end users.   

No party has proffered anything to indicate that this was the intent of the General 
Assembly.  In fact, the statement of legislative intent indicates the opposite, which is, 
that all Illinoisans should benefit from the services of retail electric suppliers.  All 
Illinoisans, necessarily, includes those persons or entities that do not use much 
electricity.  Therefore, we conclude that ComEd‟s proffered $0.50 cent, per-bill, fixed 
charge is not in accord with the General Assembly‟s articulated purpose, which is stated 
in 220 ILCS 5/16-118(a), and is stated above.   

Thus, to aid in the sustained profitability of retail electric suppliers in ComEd‟s 
territory, which could help to ensure that competition endures and thrives in Illinois, we 
decrease the discount rate in the manner that was proffered by Commission Staff as an 
alternative to Staff‟s original proposal.  We conclude that Staff‟s alternative recovery 
charge of 0.44%, as opposed to 0.68%, should be imposed here.  Also, it is in the best 
interests of Illinoisans in ComEd‟s service territory if there were one single charge for 
uncollectibles, as opposed to one uncollectible charge for residential customers and a 
different uncollectible charge for commercial customers.  ComEd shall amend its tariffs 
to reflect this charge, which is 1.843%.9  When this figure is added to 0.44%, it yields a 
discount rate of 2.293%.  (0.44% + 1.843%).      

Adoption of Staff‟s proposal, in this regard, acknowledges that, given that ComEd 
services the third-largest metropolis in the United States, (Chicago) there are many 
more customers that are classified as “small commercial customers” in ComEd‟s service 
territory than there are in Ameren‟s service territory, while still acknowledging the intent 
of the legislature, stated above, which was to provide alternative electric supplier 
services to all Illinois residents/businesses, regardless of the small size of their 
consumption.  

On Exceptions, the ILEMC states that it supports the conclusions in the 
Proposed Order regarding the proper discount rate, with one caveat.  This caveat is that 

                                            
9
  This amount is taken from a filing made by ComEd on November 8, 2010, in which, pursuant to a ALJ‟s 

Post-Record Data Request, ComEd calculated the weighted average of its residential uncollectibles and 

the uncollectibles for its small commercial customers.  Therein, ComEd also combined those two 

weighted averages. 
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in the future, any figure regarding uncollectibles should be quantified, to be sure that 
this figure is accurate.  (ILEMC Brief on Exceptions at 3).  The ILEMC‟s concern is a 
valid one and it is duly noted.  In the future, in any reconciliation proceeding related to 
ComEd‟s PORCB program, ComEd shall present, with evidence supplied by persons 
who have personal knowledge of the facts, any amount of uncollectibles that it has 
collected pursuant to the discount rate here.  It shall then also adjust the discount rate, 
accordingly, after the uncollectible figure has been established in a final order in a 
Commission reconciliation proceeding, by filing a new tariff reflecting the proper 
uncollectible percentage and the proper discount rate.  For purposes of reconciliation 
proceedings, ComEd shall compute the amount of total uncollectibles based upon the 
total number of end-user customers taking POR services from ComEd.   

Arguments Regarding Discrimination  

At the outset, we note that, when proffering discrimination claims, ComEd does 
not argue that, using Staff‟s approach, it would not be able to recover its PORCB costs 
on a timely basis.  Instead, ComEd argues that Staff‟s approach discriminates against 
larger-use customers.  However, it is difficult to fathom why management at ComEd 
would care if, what the general public would perceive as entities that are its competitors, 
retail electric suppliers, imposed a charge in a manner that discriminated against a 
certain type of customer.  Indeed, an argument could be made that, except for the fact 
that language in ComEd‟s tariffs are at issue, ComEd lacks standing to make this 
argument, as, it could appear that ComEd has no personal stake in the outcome of this 
issue.  (See, e.g., Wexler v. Wirtz Co., 211 Ill. 2d 18, 23, 809 N.E.2d 1240 (2004); 
Village of Lake Villa v. Stokovich, 211 Ill. 2d 105, 119-20, 810 N.E.2d 13 (2004), 
concluding that, in order for a party to establish that it has standing to legally challenge 
another party‟s actions, the challenging party must establish that he or she sustained, or 
will be in immediate danger of sustaining a direct injury, as a result of enforcement of 
the challenged action).   

We also note that ComEd‟s position appears to be at least partially based upon 
the belief held by some ComEd witnesses that low-use customers are low-income 
customers.  (See, ComEd Ex. 6.0 at 9).  This suggests that low-income customers 
should be treated in a manner that is different than those with high income.  However, 
this Commission has had a long-standing policy of upholding the Constitutional 
requirement that persons should not be treated differently based upon income.  (See, 
e.g., Douglas v. California, 372 U.S. 353, 83 S. Ct. 814 (1963), finding that 
discrimination, based upon the fact that a person is low-income, is unconstitutional.).    

Moreover, common sense dictates that myriad reasons can account for low use 
of electricity (e.g., use of highly-efficient appliances, use of conservation methods, etc.).  
Only one of those reasons would be related to income.  Therefore we decline to equate 
low use of electricity with low income.   

Additionally, ComEd currently serves approximately 3.7 million residential 
customers that are eligible for POR and UCB services.  (Tr. 29).  However, ComEd only 
serves a number that is less than (approximately) 300,000 non-residential customers 
that are eligible for these services.  (Id.).  Staff currently is of the opinion that the 
average monthly electric consumption for a residential customer is 700 kilowatt700-
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kilowatt hours.  (See, e.g., Staff Posttrial Brief at 20).  These facts are some indicia that 
there is a vast market for alternative electric suppliers to serve residential customers in 
ComEd‟s service territory, many of whom are low-use customers.  ComEd proffers no 
reason for this Commission to devise a PORCB structure that discourages retail electric 
suppliers from tapping into this market, which in turn, could supply a useful service to 
residential customers, as well as lower-use commercial customers.   

We must point out that POR and UCB services are optional.  Alternative electric 
suppliers are always free to supply electricity to their customers without POR or UCB 
services.  

According to ComEd‟s witness Mr. Garcia, it is the retail electric supplier that will 
be billed for these services, not the end-user consumer.  (ComEd Ex. 3.0 at 7). It 
therefore is inaccurate to state that the issue here in terms of discriminatory provision of 
services to the end- user.  Further, no party has attempted to articulate a McDonnell-
Douglas prima facie case.  (See, Citizens Utility Board v. Ill. Commerce Commission, 
315 Ill. App. 3d 928, 937-39, 735 N.E.2d 92 (1st Dist. 2000)).  The parties asserting that 
Staff‟s proposal discriminates against larger-use commercial customers in favor of 
lower-use residential customers have not established the requisite elements of 
discrimination.  (Id.).   

Nor could these entities effectively articulate a discrimination claim against large-
user consumers.  It is the retail electric supplier who receives this charge and who is 
therefore free to pass it on in any manner, in which, that supplier sees fit.  (See, e.g., 
ComEd Ex. 3.0 at 7).  No showing has been made that retail electric suppliers have 
standing to assert the rights of their customers.   

We note that there has been no showing here that, if larger-use customers 
receive a higher PORCB bill through UCB/POR services, they will not, nevertheless, 
receive a lower bill with these PORCB services than what they would have otherwise 
had to pay.  Therefore, any argument that larger-use customers using PORCB services 
will suffer, if a percentage charge is imposed, is without merit.  Additionally, since there 
are so many residential customers that could take PORCB services as opposed to 
commercial customers, it also may be possible that lower-use customers may make up 
through the volume of customers what they lack in actual usage per- customer.  While 
ComEd contends that its costs per bill are constant, high-use customers use a greater 
amount of retail electric supplier service.  However, it is the policy of this State to reduce 
overall energy consumption.  (220 ILCS 5/8-103).  The cost-recovery mechanism 
proposed by ComEd and by various retail electric suppliers does not further this policy.  

On Exceptions, ICEA argues that the Proposed Order appears to agree with a 
position that is taken by Staff, which is allegedly, that Staff assumes that as a person or 
entity “moves up the usage scale,” retail electric suppliers that serve non-residential 
customers make more revenue for those customers and therefore are better able to 
absorb higher charges for implementation costs for those customers.  From this, ICEA 
concludes that the disparate treatment analysis above in the allocation of 
implementation costs is not needed to increase the likelihood of recovery from retail 
electric suppliers.  (ICEA Brief on Exceptions at 12-13).   
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However as is noted elsewhere herein, the term “disparate treatment” is a legal 
term of art, which requires specific proof.  It is not, as ICEA essentially asserts, merely 
an assertion regarding treating a class of customers in a different manner.  (See, e.g., 
Citizens Utility Board, 315 Ill. App. 3d at 937-39; Zaderaka v. Ill. Human Rights Comm., 
131 Ill. 2d 172, 179, 545 N.E.2d 645 (1989)).  Moreover, absent from ICEA‟s discussion 
is the fact that, pursuant to ComEd‟s proposal, if the retail electric suppliers passed on 
the charges here in the manner in which they are billed by ComEd for UCB/POR 
services, smaller-use residential customers, who can be the customers in a position to 
least afford additional charges, will be paying a disproportionate share of the discount 
rate, to the benefit of large-use commercial customers.  No party has presented 
evidence or arguments indicating that this is a good policy or that it is what the General 
Assembly intended when enacting the pertinent law giving rise to UCB and POR 
services.  It should also be noted that smaller-use residential customers can have less 
commercial sophistication than that which some commercial customers possess. 

On Exceptions, RESA argues that the conclusions above regarding the proper 
discount rate have no evidentiary support.  (RESA Brief on Exceptions at 5).  Yet, it is 
not disputed that ComEd‟s proposal, if billed by a retail electric supplier to end-user 
customers in proportion to what ComEd bills that supplier, would require smaller-use 
customers to pay a disproportionate share of the services that are at issue here.  No 
party presented evidence indicating that this is not the case.  Additionally no party, 
except Staff, presented evidence or argument that would cure this inequity.  In fact, 
Staff presented credible evidence establishing that this inequity could discourage retail 
electric suppliers from marketing to residential customers, particularly, those residential 
customers who do not use much electricity.  RESA‟s contention is therefore not 
accurate.   

Also on Exceptions, RESA contends that the ALJPO‟s setting of the charge was 
an attempt to prevent potential market failures which allegedly, are envisioned by 
Commission Staff and according to RESA, are prematurely in the Order.  (RESA Brief 
on Exceptions at 6).  Yet, RESA fails to cite where in the ALJPO these potential market 
failures were stated.  In fact, these potential market failures are not cited in the ALJPO.  
This argument, lacks merit.   

RESA further contends that the Proposed Order offered its own view of what 
would be beneficial for retail electric suppliers.  (Id. at 7).  To the contrary, the language 
above in the ALJPO construes the intent of the General Assembly as stated in 220 ILCS 
5/16-118(a) and it applies that intent to the facts presented by the parties.   RESA cites 
no facts or laws indicating that this is not the case.  This argument also lacks merit.  

Similarly, RESA asserts that the conclusions reached in the ALJPO and which 
concern ComEd‟s lack of establishment that it has standing to contest how retail electric 
suppliers are billed, are improper.  Specifically, RESA argues, without any legal 
authority cited, that ComEd has a “right” to offer its opinion as to how it can effectively 
operate a POR/UCB program.  (RESA Brief on Exceptions at 13).  However, the 
language above (in the Proposed Order) states that ComEd failed to set forth a cogent 
legal argument, namely, that it has a “stake in the outcome” regarding this issue.  It 
does not conclude, as RESA would allude to, that ComEd has no stake in the outcome.  
Instead, it cautions the parties to state their arguments in a legally-cogent fashion.  
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RESA stated no legal authority in support of its argument that here, ComEd has a “right” 
to offer its opinion as to how ComEd can effectively operate a POR/UCB program.  
Therefore, we did not consider this argument.10   

Other Arguments 

Finally, we are not persuaded by Dominion‟s argument that Section 16-118(d) of 
the Act does not provide for the recovery of start-up costs for CB (consolidated billing) 
services.  This statute concerning consolidated billing provides that: 

The tariff filed pursuant to this subsection (d) may also include other just 
and reasonable terms and conditions and shall provide for the recovery of 
prudently incurred costs associated with the provision of service pursuant 
to this subsection (d) . . ..  

(220 ILCS 5/16-118(d); emphasis added).  Therefore, it appears that, as long as 
ComEd‟s start-up costs for consolidated billing are prudently-incurred, they are 
recoverable.  

On Exceptions, Dominion argues that the conclusion above (in the ALJPO) 
misconstrues the law because, according to Dominion, Section 16-118(d) simply quotes 
the “recovery of prudently incurred costs.”  Dominion concludes that therefore, this 
provision only allows recovery of ongoing costs of the UCB program.  (Dominion Brief 
on Exceptions at 4).  However, absent from Dominion‟s argument is any discussion of 
why a start-up cost is not one that is prudently-incurred.   

While we share Dominion‟s concern regarding the fact that the bulk of the start-
up costs appearing to be costs that are not connected to UCB costs, (See, Dominion 
Brief on Exceptions at 5-6) and, we note Dominion‟s properly-cited statutory 
construction argument, we fail to see how prudently-incurred “start-up costs” are not 
costs that are “prudently-incurred.”  The section of the statute that Dominion cites allows 
all prudently-incurred costs.  An argument could be made that this section of this statute 
encompasses more costs than the section of the statute regarding POR services.  While 
make no such determination here, we note that the proper forum for the determining the 
propriety of any cost recovery will be in a reconciliation proceeding, not here.  

 

In summation, we conclude, therefore, that Staff‟s proposed alternative 
percentage charge more equitably serves the persons and entities in ComEd‟s territory.  
It is hereby adopted.  ComEd shall modify its tariffs accordingly.   

G. Whether to “Socialize” the Cost of PORCB Services  

Dominion’s Position 

                                            
10

  We further note that RESA‟s statement, which is essentially that, no ComEd witness ever referred to 

low-use customers as low-income customers, is just incorrect.  (See, RESA Brief on Exceptions at 13; 

ComEd Ex. 6.0 at 9),  Therefore, we did not consider RESA‟s argument, made in this context, which is 

that the ALJPO effectively disposes of an argument “of its own fabrication.”  (RESA Brief on Exceptions at 

13).    
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Dominion proposed that this Commission should require ComEd to “socialize” 
the cost of POR and UCB.  It argues that these costs should not just be borne by retail 
electric suppliers or their customers.  Instead, according to Dominion, these costs are a 
responsibility that should be borne by all of the eligible ComEd customers.  Dominion 
contends that PORCB charges should be recovered from all of ComEd‟s customers 
through its distribution rates.  Such charges, if they were instead allocated to distribution 
rates, would add about seven (7) cents per month per ComEd customer bill over a five-
year cost-recovery period.  (Dominion Ex. 1.0 at. 9: Dominion Posttrial Brief at 8).   

Dominion witness Mr. Crist is of the opinion that ComEd‟s proposed allocation, 
which is to recuperate the cost of the POR and UCB services from retail electric 
suppliers, raises a barrier to market entry for the retail electric suppliers.  Under 
ComEd‟s proposed tariff, all of its $22.1 million in cost for implementing POR will be 
allocated to retail electric suppliers.  These charges would be assessed in addition to 
the uncollectible discount.  While ComEd‟s proposed charge may not seem like a large 
figure, it could be large for any retail electric supplier that is attempting to serve a 
market that already has very thin margins.  (Dominion Ex. 1.0 at 10). 

Mr. Crist pointed out that, while ComEd‟s proposal to assess POR start-up costs 
upon retail electric suppliers may appear to meet the traditional utility pricing principle of 
cost-causation, there are circumstances when start-up costs are assessed upon all 
customers.  He opined that all customers will benefit when there is competition, not just 
the ones who chose to procure supply from a supplier other than ComEd.  Any 
business, even a utility, must become more efficient and innovative in order to meet the 
higher customer service expectations that develop in a competitive industry.  The 
customers that remain with ComEd will receive the benefits of that efficiency and 
innovation.  (Id. at 10). 

Mr. Crist further stated that there are other utility programs that apply to a specific 
group of customers, and, the cost of those programs is spread among a much larger 
group of customers.  Conservation and energy efficiency programs are a good example, 
he opined, because they are generally funded by all the members of the class that is 
eligible for the program, even though only some members of the class choose to 
participate in that program.  (Id. at 10-11).  Another example of spreading start-up costs 
among all customers, he continued, is ComEd‟s recovery of its Smart Meter program.  
Although only some of ComEd‟s customers will be able to have smart meters installed, 
the program costs are shared by all the ComEd customers, at the rate of approximately 
$5.00 per year.  (Dominion Ex. 2.0 at. 6).  
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ComEd’s Position 

ComEd argues that there is no law that authorizes recovery of PORCB expenses 
from all of its customers.  (ComEd Reply Brief at 4).  According to ComEd, Rider EDA – 
Energy Efficiency and Demand Response Adjustment (“Rider EDA”) and Rider AMP – 
Advanced Metering Pilot Adjustment (Rider “AMP”) involve different sets of 
circumstances.  Neither Rider EDA nor Rider AMP, ComEd asserts, involve a statute 
that explicitly provides for the recovery of costs from retail electric suppliers.  Section 8-
103 of the Public Utilities Act, which governs Rider EDA, specifically provides for the 
recovery of the incremental costs that are incurred in offering energy efficiency and 
demand response programs from all of ComEd‟s retail customers.  With respect to 
Rider AMP, ComEd continues, no statute prescribed the specifics of the cost recovery 
mechanism and the Commission allocated costs by class, using the weighted meter 
allocator from the embedded cost of service study approved in ComEd‟s last rate case.  
In support, ComEd cites Commonwealth Edison Co., Petition to Approve an Advanced 
Metering Pilot Program, ICC Docket No. 09-0263, Final Order of Oct. 14, 2009, at 43.  
(ComEd Posttrial Brief at 13).   

Analysis and Conclusions 

We are not persuaded by Dominion‟s argument on this point.  Dominion cited the 
cost recovery mechanisms for energy efficiency programs and ComEd‟s experimental 
advanced metering program.  Energy efficiency and advanced metering programs are 
not analogous to the situation here.  This is true because these programs either directly 
reduce energy consumption or teach people how to reduce their energy consumption.  
Overall reduced energy consumption benefits all consumers because it reduces the 
demand for energy, which reduces the price of energy.  (See, 220 ILCS 5/8-103).  
Moreover, typically, when approving energy efficiency plans, this Commission allocates 
the costs of those plans as they have an impact upon the cost-causers; they are not 
uniformly applied to all of a utility‟s customers.  Rather, typically, the allocation is one 
that is a weighted-meter allocation.  Stated another way, if a class of customers 
receives little benefit from such a plan, that class of customers is typically, required to 
pay a proportionately less amount for that plan. (See, e.g., Commonwealth Edison 
Company, Petition to approve an Advanced Metering Pilot Program and Associated 
Tariffs, docket No. 09-0263, final Order of October 14, 2009, at 33-34).  While 
competition in the electric supply area may ultimately benefit all consumers, there is no 
evidence here that there will be any direct quantifiable benefit that all consumers will 
receive from competition.  This is in contrast to energy efficiency, where all customers 
receive the immediate benefits from reduced consumption as reduced consumption 
reduces the price of energy.  (See, Id. generally).  We decline to “socialize” PORCB 
costs. 

H. Recovering Late-Payment Charges from Uncollected Revenue 
Balances 

Dominion’s Position 

ComEd assesses a 1.5% late-payment fee on unpaid PORCB balances.  
Dominion contends that this Commission should require ComEd to apply any late-
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payment fees that ComEd collects from the end-user customers that are enrolled in 
PORCB against a retail electric supplier‟s uncollected revenue balances.  This would 
reduce a retail electric supplier‟s uncollectible percentage.  (Dominion Ex. 1.0 at 14).  
Dominion‟s witness Mr. Crist testified that it is not appropriate for ComEd to credit late 
payment fees that it collects against base case revenues.  Now that retail electric 
suppliers will have a POR program with the discount percentage based on the 
uncollectible factor, he testified that it is important that those late payment fees be 
applied to the uncollectibles and credited to reduce the discount percentage.  (Dominion 
Ex. 1.0 at 13).   

ComEd’s Position 

ComEd witness Mr. Garcia testified that ComEd should be able to keep these 
late payment fees because it is ComEd and not the retail electric suppliers, that will be 
exposed to risk of late payment.  (ComEd Ex. 6.0 at 12).  Thus, retail electric suppliers 
will not be exposed to any delays in customer payments or incur any carrying costs by 
virtue of ComEd‟s purchase of the retail electric suppliers‟ receivables.  (ComEd Ex. 3.0 
at 14-15).  ComEd argues that it will be paying retail electric suppliers in a timely fashion 
for their receivable accounts, regardless of customer payment activity; and only ComEd 
will be exposed to payment delays and activity.  It also contends that Dominion ignores 
the fact that, before a debt is written off, there are also late fees that go unpaid, which 
are not reflected in the discount rate itself.  However, ComEd asserts, Dominion does 
not seek to reflect any unpaid late fees in the bad debt portion of the discount rate.  
(ComEd Reply Brief at 5-6).   

Analysis and Conclusions 

An uncollectible account, in common parlance, is a bad debt.  (See, Staff 
Posttrial Brief at, 65-66, defining an uncollectible account, for purposes of Rider 
PORCB, as an amount that is written off by the Company for the purchased 
receivables).  A late payment is merely one that is not paid on time.  The two are not the 
same.  While a business may have legitimate reasons for encouraging timely payment 
by charging a late fee on payments that are not received in a timely fashion, the 
imposition of a late charge, in and of itself, does not mean that a debt will not be paid.  
Dominion has articulated no reason why these two types of situation should be treated 
in the same manner.  We additionally note that retail electric suppliers will not be 
exposed to any delays in customer payments or incur any carrying costs by virtue of the 
PORCB program.  While it is true that the discount rate compensates ComEd for risk, it 
does not compensate ComEd for the risk of late payment.  Rather, it compensates 
ComEd for accounts that are not paid at all.  We decline to require ComEd to use late-
payment fees to offset retail electric suppliers‟ uncollectible accounts.   

On Exceptions, Dominion contends that any revenue that ComEd receives from 
late payment fees is a windfall.  (Dominion Brief on Exceptions at 9).  Implicit in this 
statement, however, is an acknowledgement that there is a difference between a late 
payment and an uncollectible account, as, this statement implies that late payment fees 
are often paid.  Elsewise, there would be no “windfall.”   

Also, we decline to conclude that a late payment fee is a “windfall.”  ComEd, like 
any business, has monthly expenses.  Imposing a penalty for late payment helps to 
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ensure that it has the cash flow to meet those expenses in a timely fashion.  
Conversely, when a ComEd bill is not paid in a timely fashion, its cash flow, which is 
needed to meet its monthly expenses, is reduced.  There would be no need to impose a 
late payment fee if everyone in ComEd‟s service territory paid their electric bill on time.  
There is no evidence, in this docket that in fact, everyone in ComEd‟s service territory 
pays this bill on time, every month.  

I. Whether to Impose a Cap upon ComEd’s PORCB Costs 

Dominion’s Position 

Originally, Dominion sought to require ComEd to cap its costs at $3 million.  
Dominion‟s rationale was that the costs that ComEd‟s sister company, PECO, incurred 
for a similar program whichprogram, which were much less than ComEd‟s cost 
estimates here.  (Dominion Ex. 1.0 at 13).  However, Dominion withdrew that 
recommendation.  It does, however, recommend requiring ComEd to provide detailed 
information in future Rider PORCB reconciliation proceedings.  Specifically, Dominion 
asserts that this evidence should separate the costs of POR from Consolidated Billing; 
show why Consolidated Billing costs should be recovered from POR users, explain 
precisely why its costs exceed those of its affiliate PECO; and, describes what 
synergies, if any, were achieved through its merger with PECO that reduced those 
costs.  (Dominion Posttrial Brief at 14-15).  

Analysis and Conclusions 

We agree with Dominion that, in any reconciliation proceeding, ComEd must 
provide evidence establishing its entitlement to recovery of any cost.   We also agree 
that the costs that ComEd incurs for Consolidated Billing should be segregated from the 
costs that ComEd incurs for its Purchase of Receivables.  While ComEd should explain 
any synergy that was achieved through ComEd‟s merger with PECO, we decline to 
require ComEd to explain why its costs exceed those of PECO.  PECO is a different 
company with different expenditures in a different service territory.   

J. Whether to Impose Cut-Off Dates for Start-up Costs and 
Implementation Costs 

Staff’s Position 

Start-Up Costs 

Staff asserts that rider recovery of capital investments for development or other 
initiation-type (start-up) costs that ComEd incurs after December 31, 2011, would not be 
for the development, modification or implementation of the PORCB program.  Instead, 
those expenses would be further enhancements.  Staff seeks, therefore, to impose a 
cut-off date of December 31, 2011 for capitalization of these start-up costs.  Staff 
contends that such a “cut-off” date is important in order to differentiate between initial 
implementation costs, referred to as “reasonable start-up costs” in Section 16-118(c), 
and ComEd‟s ongoing administrative costs.  Staff states that its proposed cut-off date of 
December 31, 2011, is more than 4 years after the effective date of the enabling statute.  
(Staff Posttrial Brief at 44).  It further states that ComEd has been incurring IT-related 
PORCB costs since 2008.  (Staff Reply Brief at 13). 
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 While ComEd asserts that it will not be able to recover the costs that are 
associated with a potential “rate-ready” PORCB service, Staff states that adopting the 
December 31, 2011 cut-off date will not make it impossible to recover these costs.  
Instead, according to Staff, the cut-off date will require a separate tariff revision for that 
potential service, when recovery of these costs becomerecovery of these costs 
becomes a reality.  (Id. at 48).  In Staff‟s view, costs incurred after December 31, 2011, 
would not be for the development, modification or implementation of the program.  
These costs would be, however, further enhancements that could be required for 
reasons that are unrelated to the initiation of this program.  As such, they would be 
treated like any other system modification cost, which would not be part of the PORCB 
recovery.  (See, Staff Posttrial Brief at 58).  In other words, these expenses would be 
recovered from all ratepayers in ComEd‟s next rate case, as routine operating costs, 
and not through its PORCB-related riders, even though the ratepayers that do not take 
PORCB-related services will be paying for those services.   

 In its Reply Brief, Staff states that the type of expenses that are at issue here, 
fixing software bugs and general post-production support, will be necessary 
expenditures.  However, this type of cost would be more in the nature of ongoing 
operating expenses, rather than capitalized costs.  Staff notes that its proposal is based 
upon the same proposal that was approved in the Ameren UCB/POR proceeding, 
docket no. 08-0619.  (Staff Reply Brief at 13).   

Implementation Costs 

 Staff additionally contends that imposing a cut-off date upon implementation 
costs is important as it serves to differentiate between initial implementation costs and 
ongoing administrative costs.  Staff proposes to impose a cut-off date for these costs of 
December 31, 2011, which Staff states, is more than four years after the effective date 
of the enabling statute.  (Staff Posttrial Brief at 44-46).   

ComEd’s Position 

Start-Up Costs 

ComEd vigorously opposes imposition of this cut-off date.  It posits that the 
enabling statute, (220 ILCS 5/16-118) does not contain language that would allow for 
the lawful imposition of a cut-off date for the capitalization of start-up costs.  It further 
asserts that in all likelihood, its implementation costs will extend beyond December 31, 
2011.  This is because Rider PORCB requires fundamental and extensive changes to 
ComEd‟s billing system and extensive internal and external testing of that system with 
each of ComEd‟s current external partners.  Additionally, ComEd contends, any new 
retail electric supplier will have to test that system before it can take PORCB service.  
(ComEd Ex. 4.0 at 6-8).  ComEd further asserts that Staff‟s proposal, if adopted, would 
require a tariff filing.  As a result, retail electric suppliers and their customers may suffer.  
(ComEd Posttrial Brief at 22-23).   

 ComEd further avers that it is initially pursuing a “bill ready” form of consolidated 
billing and that it has no current plans to be “rate ready” before December 31, 2011.  
Also, the proposed December 31, 2011 cut-off date will lead to unnecessary delay in the 
implementation of future PORCB service offerings,” such as „rate ready,‟ as it will 
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require that the cost recovery questions must be revisited and potentially re-litigated 
before such offerings are made available.  (ComEd Ex. 3.0 at 17).   

Implementation Costs  

With regard to imposing a cut-off date upon implementation costs, ComEd states 
that the required testing with retail electric suppliers, fixes to software and general post-
production support of these brand-new systems will result in ongoing implementation 
costs.  According to ComEd, it will continue to occur these costs beyond the December 
2011 cut-off date.  (See, e.g., ComEd Ex. 4.0 at 9).   

Analysis and Conclusions 

 With regard to POR services, the enabling statute provides, in pertinent part, 
that: 

 The tariff filed pursuant to this subsection (c) shall permit the electric utility 
to recover from retail customers any uncollected receivables that may 
arise as a result of the purchase of receivables under this subsection (c), 
may also include other just and reasonable terms and conditions, and 
shall provide for the prudently incurred costs associated with the provision 
of this service pursuant to this subsection (c).   

(220 ILCS 5/16-118(c).  Concerning UCB services, this statute provides that:  

The tariff filed pursuant to this subsection (d) . . . shall provide for the 
recovery of prudently incurred costs associated with the provision of 
service pursuant to this subsection (d).  The costs associated with the 
provision of service pursuant to this Section shall be subject to periodic 
Commission review.   

(220 ILCS 5/16-118(d).  It therefore appears that the General Assembly intended to 
have all POR or UCB costs to be recovered through the tariffs that ComEd has filed in 
this proceeding, subject to a prudence review.  Stated another way, the language above 
is indicia that the General Assembly intended to have POR and UCB costs segregated 
from the costs that would be included in base rates.  We conclude, therefore, that the 
cut-off dates that Staff seeks to impose do not further the General Assembly‟s intent, 
and therefore are rejected.   

 In so ruling, we acknowledge that the pertinent statutory language was enacted 
three years ago and ComEd alleges that it has incurred start-up costs for this program 
since 2008.  It is logical that ComEd should not be incurring start-up costs beyond the 
date posed by Staff.  We therefore require ComEd to clearly delineate what costs are 
start-up costs.  Also, ComEd should clearly delineate what costs are implementation 
costs.  
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K. Deferred Costs 

Staff’s Position 

 Staff contends that the deferral of expenses related to DICs (Developmental and 
Implementation Costs) was raised, for the first time, in ComEd‟s surrebuttal testimony, 
ComEd Ex. 3.5, Corr., on July 21, 2010.  Before this time, Staff understood that the 
Developmental and Implementation Costs and the Billing Systems Modification and 
Implementation Costs to be capital investments and the AOCs  (the Administrative and 
Operational Costs) and the BSAOCs (the Billing Systems Administrative Operational 
Costs) to be operating and maintenance expenses.  (Staff Posttrial Brief at 55-56).   

 Staff‟s concern, as is articulated in its Brief, is that before ComEd filed ComEd 
Ex. 3.5 Corr., there was no indication that ComEd intended to defer these expenses.  In 
surrebuttal testimony, however, ComEd witness Mr. Garcia stated that ComEd‟s 
participation in workshops related to the issue here resulted in its expenditure of certain 
costs.  (See, ComEd Ex. 7.0 at 6; Staff Posttrial Brief at 55-57).  Staff‟s issue does not 
appear to be with the expenditures asserted; rather, it is with the legal sufficiency of the 
information that ComEd provided, in discovery, to support ComEd‟s need to make these 
expenditures for PORCB, as well as its treatment of these costs as deferred expenses, 
versus capitalized costs that provide benefits for future PORCB program.  Staff further 
states that, generally, this Commission does not allow costs to be deferred, unless, 
those costs have been approved by this Commission in advance.  In support, it states 
that, in similar rider recovery situations, (annual coal tar rider reconciliations) this 
Commission has not allowed costs that are not approved in advance for deferral into 
future recovery from ratepayers. (See, Staff Posttrial Brief at 57-58).   

Staff states, in its Reply Brief, that its questioning of ComEd‟s PORCB costs is 
not one that seeks to pre-approve (or deny) these costs, in advance of any prudency 
review.  Rather, Staff continues, in the past, this Commission has questioned whether 
ComEd has requested and received approval to defer costs in a manner that is at 
variance from accounting rules that are consistent with the proper accounting treatment 
for certain costs.  Staff reiterates that the PORCB-related costs that ComEd has already 
incurred are costs that would be capitalized.  (Staff Reply Brief at 18-19).   

ComEd’s Position 

 ComEd argues that approval of its cost estimates is not at issue in this 
proceeding.  ComEd also contends that it has agreed to maintain the “level of detail” 
that Staff has requested.  (ComEd Reply Brief at 17-18).   

Analysis and Conclusions  

We acknowledge, at the outset, that the propriety of these costs is not the subject 
of this docket.  However, if ComEd is attempting to defer matters that are not usually 
(and legally) deferred, it may need to seek the appropriate approval in advance of any 
reconciliation proceeding.  Therefore, we decline to come to any conclusion on this 
issue at this time.  It appears that because the category of “deferred” costs was included 
in the types of costs that may not have been fully vetted in the discovery process, these 
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costs may not be recoverable pursuant to ComEd‟s proposed recovery mechanism.  We 
urge ComEd to adhere to basic accounting principles in the future. 

In this proceeding, this Commission is not approving any costs.  Here, in this 
docket, we are only approving the recovery mechanism for prudently-incurred costs.  
We further agree with Staff that the substantial increase in cost estimates on the part of 
ComEd is troubling, due to the fact that these costs have not been substantiated.  We 
note that while the Commission is not approving any expenditure, ComEd witnesses 
have stated, more than once that ComEd has made expenditures during the past two 
years that are for its PORCB program.  ComEd has provided no reason to indicate that 
its expenditures cannot be substantiated.  However, Staff‟s concern, articulated in its 
Reply Brief, which is essentially that ComEd may need to request and receive approval 
to defer costs in a manner that is at variance from accounting rules, is a valid one.  
Therefore, while we are not requiring ComEd to furnish documentation at this time, we 
urge ComEd to consult with Staff regarding the proper accounting procedures/variances 
from those procedures that are involved for the PORCB program after the completion of 
this docket. 

L. A Final True-Up After Ten Years 

Staff’s Position 

Staff recommended that Rider RCA should include language explaining that the 
implementation costs will be recovered from all eligible customers for no more than ten 
years, with the following two exceptions: there should be a reconciliation for the 
Consolidated Billing (“CB”) Adjustment at the end of year ten in order to allow for the 
recovery of any potential remaining Billing Systems Modifications and Implementation 
Costs (“BSMIC”) balance through the Customer Charge in the following 12-month 
period.  Also, due to the manner in which the POR Adjustment reconciliation is 
proposed, recovery of Developmental and Implementation Costs through the Customer 
Charge could extend the POR application period ending after year 13.   

ComEd asserted that a 10-year reconciliation process could be effectuated 
through a simple adjustment to the POR Application Period definition.  (See, ComEd Ex. 
3.0 at 19).  In order to do so, Staff recommends adopting the following definition for the 
POR Application Period (found on Original Sheet No. 393 of Rider PORCB):  

The POR Application Period 

Purchase of Receivables (POR) Application Period means a period 
of time that extends for twenty-four (24) monthly billing periods 
immediately following a previous POR Application Period.  The 
initial POR Application Period is the period of time that begins at 
the start of the January 2011 monthly billing period.  
Notwithstanding the previous provisions of this definition, the first 
two initial POR Application Periods extends for thirty-six (36) 
monthly billing periods.  

Staff contends that the language above will ensure a reconciliation of the Consolidated 
Billing (“CB”) Adjustment at the end of year ten.   
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Staff also asserts that the following language proposed for Rider RCA (on 
Original Sheet No. 257.3) allows for the recovery of any potential remaining Billing 
Systems Modifications and Implementation Costs (“BSMIC”) balance through the 
Customer Charge in the following 12-month period: 

For POR Application Periods that end after December 31, 
2022, such CB Adjustment shall not include Billing Systems 
Modifications and Implementation Costs (BSMICs). 

Staff avers that, in order to allow for the recovery of any potential remaining 
Developmental and Implementation Cost balance through the Customer Charge in the 
12-month period following year twelve, Rider RCA (on Original Sheet No. 257.1) should 
include the following language: 

For POR Application Periods that end after December 31, 2024, 
such POR Adjustment shall not include Developmental and 
Implementation Costs (DICs). 

(Staff Posttrial Brief at 42-43). 

ComEd’s Position 

 ComEd articulated no response to Staff‟s arguments on this issue.  (See, 
generally, ComEd‟s Reply Brief).   

Analysis and Conclusions 

Staff‟s contentions are reasonable and are hereby adopted.  We further note that 

no party challenged the propriety of Staff‟s assertions on this issue.  

M. Staff’s Objections to Certain Tariff Language 

Staff’s Position 

In response to Staff‟s request for greater clarity regarding the categories of 
recoverable administrative and operation and billing systems administrative and 
operational costs, ComEd provided revised definitions of the relevant items.  (See, 
ComEd Ex 6.0 at 14-16).  Staff, however, objected to this revised language, contending 
that this language inappropriately expands the scope of rider-recoverable costs.  (See, 
e. g., Staff Ex. 7.0 at 8; Staff Posttrial Brief at 54).  The proposed language is as follows:  

ComEd: communication and educational activities 

Staff: staffing required to address questions from RES and others regarding the 
PORCB program 

(See, e.g., Staff Posttrial Brief at 54-55).   

On Exceptions, Staff contends, essentially, that because the proposed language 
in the ALJPO is different from what Ameren used in its UCB/POR tariffs, problems are 
created when different language is in the tariffs of different utilities regarding the same 
service.  Staff states that, to now approve language that can be interpreted differently 
for ComEd‟s tariffs just invites controversy and it amounts to disparate treatment.  (Staff 
Brief on Exceptions at 21). 
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ComEd’s Position 

ComEd contends that Staff‟s language unnecessarily limits recovery to staffing 

costs, which would deny recovery of costs for written educational materials.  (ComEd 

Posttrial Brief at 24; ComEd Ex. 6.0 at 15).   

Analysis and Conclusions 

We agree with ComEd that Staff‟s proposal could unnecessarily limit ComEd‟s 

recovery to staffing.  Therefore, we decline to adopt Staff‟s proposal on this issue.  

While we appreciate the fact that ComEd‟s language does not create uniformity 

between ComEd and Ameren, ultimately, the issue in any prudence review is one of 

establishing whether the costs that a utility presents are prudently-incurred.  Therefore, 

any cost that ComEd presents will ultimately be established as one that is prudent, or, it 

will not be approved by this Commission.  Therefore, the disparity between Ameren‟s 

UCB/POR tariff language and the language that is at issue here appears to be minimal.   

We further note that, while Staff‟s concerns are legitimate, we must balance 

those concerns with ComEd‟s right to receive all of its prudently-incurred costs in a 

prudence review.  In this case, ComEd‟s language helps to ensure that ComEd will 

receive all of those costs in a prudence review.   

Finally, the term “disparate treatment” is a legal term of art.  (See, e.g., Citizens 

Utility Board, 315 Ill. App. 3d at 937-39; Zaderaka v. Ill. Human Rights Comm., 131 Ill. 

2d 172, 179, 545 N.E.2d 645 (1989).  Staff has not made a showing of how that legal 

term of art applies here.  Therefore, we decline to conclude that the treatment of ComEd 

in a different manner than that which was required of Ameren in Ameren‟s UCB/POR 

docket constitutes disparate treatment, given the facts here.   

On Exceptions, ComEd correctly points out that it sought to include other types of 

costs, which are: “implementation and operation of employee training and procedures” 

and “operating and maintenance activities.”  (ComEd Brief on Exceptions at 26).  

However, ComEd does not explain why these two categories are not, in fact, 

subcategories of “communication and educational activities.”  It appears that inclusion of 

these two additional categories is redundant, which could lead to confusion.  We 

therefore decline to add these two categories.   

N. Including the Phrase “But Not Limited To” in the Definition of 
Recoverable Costs 

Staff’s Position 

Staff objects to ComEd‟s use of the phrase “but not limited to” in the sentence 
outlining the examples of recoverable costs in the tariff language below.  Staff states 
that including this phrase leaves the door open for the recovery of any type of cost 
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pursuant to the PORCB program.  (See, e.g., Staff Ex. 7.0 at 4).  It concludes that this 
Commission should not allow this phrase to be included in ComEd‟s tariffs, because, its 
effect would be to remove any limitation of the costs to be recovered under the tariff 
provisions. (See, Staff Posttrial Brief at 55).   

This language is as follows: 

Administrative and Operational Costs 

Administrative and Operational Costs (AOCs) mean incremental 
expenses incurred by or for the Company . . . associated with the 
purchase of RESs’ receivables for the electric power and energy supply 
service provided by RESs to residential retail customers and other retail 
customers that establish demands for electricity that are less than 400 kW.  
Such incremental expenses include, but are not limited to, ongoing 
incremental costs incurred by the Company associated with such 
purchases of receivables for (a) operating and maintenance (O&M) 
activities, (b) electronic exchange of data, (c) participation in regulatory 
proceedings, (d) financial tracking, audit and reconciliation activities, (e) 
implementation and operation of employee training and procedures, (f) 
communication and educational activities and (g) net actual uncollectible 
costs.  AOCs may not include any expenses that are otherwise recovered 
under other effective tariffs. 

(ComEd Ex. 3.5 Corr.; emphasis added).   

ComEd’s Position 

ComEd contends that including the phrase “but not limited to” enables 
meaningful examples of the categories of costs that are recoverable to be provided to 
set reasonable expectations, while at the same time, preventing reconciliation 
proceedings from degenerating into debates about whether a particular cost fits into a 
particular category.  Also, the phrase “including but not limited to” is, according to 
ComEd, consistent with and reflected in all of its tracking riders.  (ComEd Posttrial Brief 
at 25-26). 

Analysis and Conclusions 

We disagree with Staff on this issue.  ComEd should be allowed to recover any 
prudently-incurred cost that it incurs in furtherance of the PORCB program.  As is often 
the case, it may not be able to specifically determine, in advance, what those costs are.  
Moreover, because these costs will be subject to a prudence review, defining these 
costs in a narrow manner could preclude meaningful review of costs that are allegedly 
within a certain category, but which, really are not prudently-incurred.  The better 
approach, for ComEd, retail electric suppliers and the general public, is to keep 
definitions of the costs that ComEd can recover general, with the caveat that it must 
prove the need for those costs in any prudence review.  Therefore, we decline to adopt 
Staff‟s revisions to ComEd‟s tariffs regarding this issue.   

On Exceptions, Staff asserts that the language below will create an inconsistency 
between that which could be required of ComEd for UCB/POR services and that which 
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is required of the Ameren Companies, because the two are not the same.  (Staff Brief 
on Exceptions at 22).   

While we appreciate Staff‟s need, stated in Staff‟s Brief on Exceptions, for 
consistency in prudence reviews between Ameren‟s tariff language and that of ComEd, 
we also appreciate that ComEd should be allowed to recover all of its prudently-incurred 
costs, as long as ComEd can prove that these costs were, in fact prudently-incurred.  
We also reiterate a concern that was articulated in the paragraph above, which is that, 
when categories are narrowly-defined, time and resources can be wasted litigating 
whether a cost fits within that narrow definition, rather than determining the ultimate 
issue-whether that cost was prudently-incurred.  We conclude therefore, that the better 
approach is to allow a broader category of costs than Staff would define here.  In so 
doing, however, we emphasize that any cost recovery pursuant to this order (in a 
prudence review) must be justified with credible evidence that conforms, generally, with 
Illinois law on evidence and generally accepted accounting procedures, as they are 
enumerated in this Commission‟s regulations.   

O. Cost Estimates 

Staff’s Position 

Staff contends that ComEd has not adequately supported its cost estimates.  
These cost estimates will provide the basis of the CB Adjustment that will be charged 
pursuant to ComEd‟s proposed tariffs beginning in April of 2011.  (Staff Posttrial Brief at 
59-60).   

Staff further states that in its rebuttal testimony, ComEd averred that it has 
experienced an increase in its estimated costs from $3,184,911 to $4.5 million for costs 
related to purchase of receivables and from $12,596,214 to $17.6 million related to 
billing system modifications.  (ComEd Ex. 6.0 at 2).  The increase is approximately 40%.  
Staff acknowledges that this proceeding is not one that will approve the costs for 
recovery; however, Staff cautions that there has been a great increase in costs just 
months prior to the program going “live,” with no documentation to support that 
increase.  The costs related to purchase of receivables will not be reflected in rates 
charged until three months after the end of the initial application period, which is 
currently projected to be April of 2014.  By that point in time, the actual costs can be 
compared to the amounts that are recovered through the discounted receivables 
purchased from retail electric suppliers.  (Staff Posttrial Brief at 60).  Staff cautions the 
Commission against making a finding that could be interpreted as one that accepts 
ComEd‟s unverified cost estimates.   

Staff points out that the billing system costs will be charged to ComEd customers 
beginning with the April of 2011 bills as the CB Adjustment pursuant to Rider RCA.  
However, Staff continues, ComEd has provided no third-party documentation or even 
general budgeted information to support its cost estimates for billing system 
adjustments.  Staff states that, while ComEd has asserted that it is currently tracking 
costs in the level of detail requested by Staff, (including invoices supporting costs) 
ComEd failed to provide any of the type of third-party support that was repeatedly 
requested by Staff.   (Id. at 60-61).   
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Staff recommends two alternatives to solving the problem of unverified cost 
estimates.  The Commission could limit the amounts to be included in the CB 
Adjustment for the first calendar year to the amount of ComEd‟s initial cost estimates, 
but, allowing more time for analysis after costs have been more “firmed up.”  Staff points 
out that ComEd has already agreed to Staff‟s proposal that ComEd will be required to 
evaluate the CB Adjustment rate in effect for the First Application Period when ComEd 
files the first annual report as provided for in PORCB, Original Sheet 399.  (See, ComEd 
Ex. 8.0 at 6).  Alternatively, the Commission could require ComEd to provide 
workpapers, including third-party invoices supporting the costs that ComEd includes in 
the CB Adjustment, no later than February 1, 2011.  While ComEd has rejected that 
proposal, its proposal “that the allocation of these costs be determined much earlier in a 
docketed proceeding” falls short, Staff avers, because the Final Order in the rate case 
will not be issued until several months after Staff‟s proposed review would be complete.  
(Staff Posttrial Brief at 52-63).   

ComEd’s Position 

ComEd avers that Staff does not propose a resolution of this dilemma.  Instead, 
according to ComEd, Staff proposes that ComEd should be required to provide 
workpapers and third-party invoices by February 1, 2011.  ComEd argues that it is 
unclear what sort of process or outcome would be contemplated by Staff, due to the fact 
that the final order in this docket will be entered before February 1, 2011.  (ComEd 
Posttrial Brief at 27-28).   

ComEd argues that, in order for it to fully recover the costs that it incurs which 
will be or are associated with the PORCB program, it must either recover its costs 
through Rider PORCB, or, through its base distribution rates.  According to ComEd, it 
has currently included the costs associated with the PORCB program in its rate case 
revenue requirement, in its rate case, docket No. 10-0467.  ComEd further states that it 
will remove such costs from its rate case when the PORCB recovery mechanism is 
approved by this Commission in this proceeding.  (ComEd Posttrial Brief at 28).   

According to ComEd, in light of the questions that Staff has posed in its rebuttal 
testimony, if it removes these costs from its revenue requirement in anticipation of 
recovery through Rider PORCB, and some of these costs, the ones that are allocated to 
consolidated billing, are later deemed to be not recoverable, ComEd will not recover 
these costs in a timely manner, if at all.  It further asserts that Staff‟s challenges are 
“improper” because Staff witness Ms. Ebrey‟s proposals on this issue, allegedly, 
introduce a substantial risk, which, if adopted, would leave ComEd with less than dollar 
for dollar recovery.11  (Id. at 28-29).   

 

Analysis and Conclusions 

                                            
11

  ComEd did not cite any of Ms. Ebrey‟s testimony, however, in support of this argument.  (ComEd 
Posttrial Brief at 29).  Because ComEd did not cite any of her testimony, this Commission need not 
consider its argument regarding this issue.  (See, e.g., Fraley v. City of Elgin, 251 Ill. App. 3d 72, 76, 621 

N.E.2d 276 (2
nd

 Dist. 1993)). 
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While ComEd vigorously objects to Staff‟s requests for verification of its cost 
estimates, there is nothing unusual in Staff‟s requests for assurances that ComEd‟s cost 
estimates were valid.  We note that ComEd‟s $0.50 cost recovery mechanism proposal, 
and, the percentage proposal that Staff recommended as a cost recovery mechanism, 
were based upon the original estimate of costs made by ComEd.  Yet, the 
(approximately) 40% cost increase was made for the first time in rebuttal testimony.  
Since ComEd has not substantiated the veracity of its (approximately) 40% cost 
increase, it should be limited to recover the amount, upon which, the parties in this 
proceeding based their proposals. We therefore adopt Staff‟s recommendation to limit 
ComEd‟s CB Adjustment rate for the First Application Period to the amount that ComEd 
originally proposed, which is $12,596,214.  ComEd should evaluate the CB Adjustment 
rate that is in effect for the First Application Period when it files the first annual report at 
the end of the first calendar year.  (See, ComEd‟s tariffs, Original Sheet No. 399).  At 
that time, if ComEd‟s cost estimates establish that an increase to the CB Adjustment is 
warranted, ComEd can file for new rates, for which, it shall file the appropriate 
supporting documentation, as is required by law.  ComEd is further encouraged to 
provide any supporting documentation regarding increased cost estimates to 
Commission Staff, in advance of the filing of this report, in order to allow adequate time 
for analysis and evaluation of these estimates.   

 
Citing the final order in ComEd‟s on-bill financing program, on Exceptions, 

ComEd argues that in the past, this Commission has rejected the imposition of caps on 
program costs.  (ComEd Brief on Exceptions at 15-16; Petition of Commonwealth 
Edison Co. for Approval of its On-Bill Financing Programs, Docket no.10-0091, Final 
Order, June 2, 2010, at 35).  However, the cap rejected in that docket was an arbitrary 
10% of the “program dollars.”  It did not involve the situation here, where a utility‟s initial 
cost estimates formed the basis for the cost-recovery mechanism and where the utility 
later claimed to have an approximately 40% increase in cost estimates, but no 
documentation was provided to substantiate this increase.  Nor was an explanation 
provided by ComEd for this lack of documentation.  This Commission has no evidence, 
to date, to substantiate the (approximately) 40% increase.  While we make no 
determination as to the merits of any of the costs that were/were not substantiated, it 
should come as no surprise to ComEd that the parties, and Commission Staff, would 
request some substantiation of such a large increase,which appears to be made at the 
last minute. 

 
ComEd also argues that the parties are free to request documentation of this 

increase in cost estimates in discovery in its pending rate case, Docket no. 10-0467.  
(ComEd Brief on Exceptions at 16-17).   However, we see no reason why Commission 
Staff, or, any other party, should accept discovery in one case as validation regarding 
what a party did or did not do in another case.  This is especially true with a rate case, 
where the evidence submitted in discovery can be voluminous and in some cases, 
unverified as to its truth and veracity.  Therefore, we reject ComEd‟s argument.  It 
appears that ComEd should have but did not, adequately respond to Staff‟s discovery 
requests.   
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We urge all parties to attempt to resolve discovery disputes amicably, on an 
informal basis.  However, if this is not possible, a motion to compel the evidence a party 
seeks is always a viable option for all parties.  We encourage all parties to seek 
whatever legal recourse that they have to obtain the evidence they need.  

 
On Exceptions, CUB argues that ComEd‟s adjusted estimate (with the 

approximately 40% increase) should be included here, as long as these costs can be 
supported.  CUB contends that otherwise, ComEd will place costs for the support of 
PORCB in base rates in its pending rate case.  (CUB Brief on Exceptions at 7-8).  
However, we decline to alter the result here based upon conjecture as to what a party 
may do in another proceeding.  Therefore, we decline to alter the conclusion reached 
above.  

P. The Proper Rate of Return  

Staff’s Position 

Staff witness Ms. Phipps recommends applying a 6.61% rate of return on 
common equity to PORCB assets, which results in an overall rate of return of 6.71%.  
This rate of return represents a 369 basis point adjustment from the base cost of equity 
that the Commission authorized in ComEd‟s last rate case.  (Staff Ex. 4.0 at 7).  
ComEd‟s proposed rate of return, Staff continues, is the cost of capital for ComEd‟s 
electric delivery services, which implies that the risk inherent in the recovery of PORCB 
assets is the same as the risk of ComEd‟s electric delivery services assets in rate base.  
In Staff‟s judgment, the PORCB assets warrant a lower rate of return than the rate of 
return for electric delivery services.  Her cost of equity estimate is the midpoint of the 
ten-year yield on AAA-rated utility debt and ComEd‟s rate of return on rate base, as 
adjusted to reflect a ten-year maturity, instead of being in a state of perpetuity.  (Id. at 
2).   

Staff posits that, in docket No. 09-0166, the Commission adopted a rate of return 
recommendation for The Peoples Gas Light and Coke Company‟s Infrastructure Cost 
Recovery Rider (“Rider ICR”) which resembles Staff‟s rate of return recommendation in 
the instant proceeding.  Specifically, the Commission adopted a rate of return for Rider 
ICR that equaled one-half of the spread between the yield for AAA-rated, 30-year utility 
bonds and Staff‟s base cost of equity recommendation.  Staff points out that the 
Commission‟s Order in that proceeding noted that Rider ICR reduced Peoples Gas‟ risk 
associated with its cash flow.  (The Peoples Gas Light and Coke Co., Proposed General 
Increase in Rates, Order, Docket No. 09-0166, January 21, 2010, at 107-108 and 128; 
Staff Posttrial Brief at 82.)  Staff further contends that in the Ameren PORCB docket, 
docket No. 08-0619, the Commission authorized a lower rate of return for PORCB 
assets than the rate of return for rate base assets.  (Id. at 82-83). 

Ms. Phipps testified that ComEd‟s authorized rate of return on rate base 
(authorized in ComEd‟s last rate case) reflects the investor-required rate of return on 
equity into perpetuity.  However, ComEd‟s proposal here amortizes PORCB assets over 
ten years.  All else being equal, Ms. Phipps stated, assets with different lives have 
different required rates of return.  Current 10-year and 30-year U.S. Treasury bond 
yields are 3.38% and 4.29% respectively, which is a difference of 91 basis points.  The 
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spread of corporate debt yields over U.S. Treasury bond yields increases 40 basis 
points when moving from 10-year utility bonds to 30-year utility bonds.  Therefore, Ms. 
Phipps determined the 10-year amortization period for PORCB costs alone reduces the 
Company‟s proposed cost of equity by 131 basis points (e.g., from 10.30% to 8.99%).  
(Staff Ex. 4.0 at 7-8). 

Ms. Phipps chose the midpoint between the 4.23% rate of return on AAA-rated, 
10-year utility bonds and the time-horizon adjusted 8.99% rate of return on common 
equity for ComEd‟s rate base assets.  She testified that, while the risk of PORCB cost 
recovery falls between those two limits, it is not possible to determine the precise 
proportion of the difference between the AAA bond yield and the full time horizon-
adjusted cost of common equity that can be attributable to the risk of non-recovery of 
imprudent or unreasonably-incurred costs.  She reasoned that, while PORCB assets 
would not be subject to the risk of non-recovery of prudent and reasonable costs, the 
prudency of PORCB assets is still subject to periodic Commission prudence reviews, 
which means that there remains some degree of risk of non-recovery of ComEd‟s costs.  
(Staff Ex. 4.0 at 8-9). 

Staff opines that the time horizon and risk adjustments result in a 6.61% rate of 
return on common equity for PORCB assets.  This represents a 369 basis point 
adjustment from the base cost of equity that the Commission authorized in ComEd‟s 
last rate case.  Ms. Phipps used ComEd‟s 6.78% embedded cost of long-term debt to 
calculate the weighted-average cost of capital for PORCB assets.  Given ComEd‟s 
capital structure for ratemaking purposes, which comprises 45.04% equity and 54.96% 
debt, the weighted average cost of capital for PORCB assets equals 6.71%, as shown 
in the table below.  (Id. at 7, 9).  

 

Capital Component Cost Weight Weighted Cost 

Debt 6.78% 54.96% 3.73% 

Equity 6.61% 45.04% 2.98% 

Weighted Average Cost of Capital for PORCB Assets = 6.71% 

 

(See, Staff Ex. 4.0 at 7).  

Staff avers that ComEd did not analyze the risk that is associated with recovering 
the cost of PORCB assets through a rider with a true-up mechanism, versus the risk of 
cost recovery through tariffs in a rate case.  Staff, on the other hand identified key 
characteristics that distinguish the risk that is inherent in the recovery of PORCB assets 
from the risk inherent in the investment in traditional rate-based assets.  Staff avers that 
ComEd‟s electric delivery services rates are based on a Commission-authorized 
revenue requirement, which includes a targeted, fair, return on un-recovered 
investment.  Thus, the return on un-recovered investment is not guaranteed.  In such a 
situation, ComEd could earn more or less than the targeted, fair return on investment, 
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(which is what the Commission authorizes in a rate case) depending upon the degree, 
to which, its actual revenues, expenses and investment differ from the levels composing 
its revenue requirement.   

Here, Staff maintains, ComEd‟s proposed Rider PORCB and Rider RCA will 
provide “dollar-for-dollar cost recovery,” as Rider RCA includes components that would 
capture differences (either positive or negative) between actual and projected recovery 
of PORCB costs.  That “true-up” reduces the risk that is associated with the PORCB 
assets relative to cost recovery through traditional rates.  (Staff Ex. 4.0 at 2-3). 

Ms. Phipps testified that Standard & Poor‟s explains that a true-up mechanism 
“effectively eliminates credit risk” and “the statutory true-up mechanism provides strong 
credit support that has withstood „AAA‟ stress criteria applied by Standard & Poor‟s.”  
Similarly, she stated, ComEd‟s proposal includes PORCB reconciliations following each 
POR Application Period, to reconcile revenues collected via the discount rate, POR 
Adjustment and CB Adjustment and costs incurred during each previous POR 
Application Period, to ensure that ComEd ultimately recovers 100% of prudent PORCB 
costs.  (Staff Ex. 8.0 at 4; Staff Posttrial Brief at 76).   

She described several features of the Company‟s PORCB assets that, in her 
opinion, are important, and also resemble cost recovery for securitized utility debt 
obligations, such as ComEd‟s AAA-rated transition bonds, which the Commission 
authorized in Docket No. 98-0319.12  She averred that the statute authorizing the 
PORCB program (Public Act 95-0700) and the statute authorizing electric utility 
companies‟ securitized utility debt obligations (Public Act 90-0561) explicitly require 
recovery of program costs by utilities.  She concluded that they therefore are similar in 
nature.   

Ms. Phipps opined that Section 18-104 of the Public Utilities Act (which concerns 
securitized utility debt obligations) authorizes the Commission to create and establish 
“intangible transition property,” which secures the right to collect transitional funding 
charges outside of the traditional revenue-requirement construct (a rate case) for one or 
more legislatively-mandated purposes.13  This statute also required the Commission to 
approve the issuance of transition bonds in an order.  In her opinion, intangible 
transition property has four major implications with respect to determining the 
appropriate rate of return for the PORCB assets.  (Staff Ex. 4.0 at 4). These are as 
follows:  

a. By creating a separate asset class, intangible transition property, 
and permitting the issuance of intangible funding instruments 
against the value of that asset, the statute that created transition 
bonds implicitly recognized that utility assets that have different 
levels of risk warrant different rates of return.  Without differences 

                                            
12

  “Securitization” is the distribution of default risk by grouping debt obligations into a pool and then 
selling securities that are backed by this pool.  (See, e.g., Business Dictionary.com)  

13
 Section 18-104 of the Public Utilities Act, 220 ILCS 5/18-104, allowed for the transition of electric 

utilities when the law required these utilities to divest themselves of their generation assets, rendering 
them companies that only provide distribution of electricity.  (See, e.g., 220 ILCS 5/18-104).  
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among the opportunity costs of capital of utility assets, creating 
intangible transition property would have been pointless.  (Staff Ex. 
4.0 at 5). 

b. Intangible transition property permits a utility to collect charges that 
are outside revenue requirement-based rates.  This is similar to the 
situation here, she avers because, ComEd will recover PORCB 
assets through Rider PORCB and Rider RCA instead of the 
Company‟s revenue requirement-based rates.  (Id.). 

c. The discount rate formula would effectively allow ComEd to recover 
from retail electric suppliers an amount that is above the portion of 
the PORCB assets that the Company initially assigns to retail 
electric suppliers.  Including a balance factor in the discount rate 
calculation is similar to establishing cash and over-collateralization 
reserves, which were credit-enhancing features of securitization.  
(Id.). 

d. The Public Utilities Act provided for periodic adjustments to the 
instrument funding charges to ensure repayment of the transition 
bonds.  Both the PORCB program, and, its securitization, involve 
periodic reconciliations, which allow updates to Rider PORCB and 
Rider RCA to capture any variance between the estimates used to 
establish the program charges and the actual program costs with 
revenues collected via Rider PORCB and Rider RCA.  (Staff Ex. 
4.0 at 6).  Thus, she concluded that there is virtually no risk that 
ComEd would recover less than 100% of the prudently-incurred 
costs which are incurred to implement the PORCB program.  (Staff 
Ex. 8.0 at 9; Staff Posttrial Brief at 73).   

Staff argues that Section 18-105 of the Public Utilities Act, the statute that 
authorized securitized electric utility debt obligations, created an irrevocable state 
pledge for the recovery of intangible funding property.  This is similar to the situation 
here, Staff maintains, because Sections 16-118(c) and (d) of the Public Utilities Act (the 
authorizing statutes here) require ComEd to file tariffs that will implement the PORCB 
program.  Those tariffs, Staff contends, also provide for ComEd‟s recovery of prudently-
incurred costs that are associated with the recovery of those costs.  In Staff‟s view, 
statutory assurance of cost-recovery signifies a great amount of stability.  (Id. at 75).    

Staff takes issue with ComEd‟s challenges to Ms. Phipps‟ analogy to securitized 
transitional debt for electric companies (See below).  Staff cites ComEd‟s testimony that 
PORCB differs from utility transition bonds because the requirements for transition 
bonds, to meet the requirements for an AAA rating, were “quite strict and were 
fashioned in order that investors would be comfortable that there was infinitesimal risk 
that principal and interest would not be paid on time and in the precise amounts 
expected.”  (ComEd Ex. 9.0, p. 5)  Staff avers that this is not accurate.  Staff opines 
that, although transition bonds had a scheduled maturity date, which was the date when 
all principal and interest were expected to be paid in full by the (transition bond) Trust, 
transition bonds also had a final maturity date that was two years later than the 
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expected maturity date.  (Staff Cross Exhibit 1 at pp. 3 and 7).  Staff submits that the 
two-year difference between the expected and final maturity dates indicates that the 
timing of cost recovery was uncertain, even for transition bonds.  (Staff Posttrial Brief at 
74).   

In response to ComEd‟s assertion (below) that, absent a legislative mandate to 
implement the PORCB program, it would have invested in other utility operations, 
eventually included them in rate base and earned the rate of return allowed on rate 
base, Ms. Phipps counters, essentially, that including items in a rate case is more risky, 
from ComEd‟s point of view, than the situation here, which allows ComEd to recover all 
of its prudently-incurred costs.  According to Staff, ComEd erroneously reasons that the 
Commission would automatically allow another utility investment in rate base, which 
would automatically earn the Commission-authorized rate of return on rate base.  
However, traditional ratemaking requires a Commission review of utility investments for 
prudence, reasonableness and used and usefulness, which does not guarantee a rate 
of return regarding a particular asset.  Also, in a rate case, nothing guarantees that a 
utility will actually earn the authorized rate of return on rate base.  (Staff Ex. 8.0 at 11-
12).   

Staff disputes the veracity of ComEd witness Mr. Fruehe‟s statement that Ms. 
Phipps‟ rate of return recommendation penalizes ComEd for its investment in PORCB 
because it is lower than ComEd‟s weighted-average cost of capital.  This contention, 
according to Staff, reverses cause and effect.  Staff witness Ms Phipps stated that a 
company‟s overall cost of capital does not determine the required rate of return on the 
new assets that it acquires.  The weighted average of the required rates of return of the 
assets that a company holds determines its weighted average cost of capital.  For 
example, as a company increases its holdings of low-risk assets, such as U.S. Treasury 
securities, the overall cost of its capital would decline.  If ComEd held nothing but U.S. 
Treasury securities, its overall cost of its capital would ultimately equal the weighted 
average required rate of return of those U.S. Treasury securities.  Similarly, she 
continued, the greater the proportion of asset costs that ComEd recovers through riders 
with risk mitigation features, such as a reconciliation clause, the lower its overall cost of 
capital, all else being equal.  (Staff Ex. 8.0 at. 8-9). 

In response to ComEd witness Mr. Fruehe‟s statement that Staff‟s rate of return 
recommendation is too low because it is lower than ComEd‟s 6.78% embedded cost of 
long-term debt and lower than the cost of a debt financing for senior secured debt rated 
A-, Ms. Phipps testified that ComEd‟s embedded cost of long-term debt does not reflect 
current market conditions.  According to Ms. Phipps, in July of 2010, ComEd issued 10-
year first mortgage bonds with a coupon of 4%.  Also, on June 3, 2010 (the date of 
Staff‟s rate of return analysis for PORCB assets), the yield on 10-year A-rated utility 
bonds was 4.43%.  Both rates are lower than the 6.71% rate of return (including a 
6.61% return on equity) that Ms. Phipps recommends for PORCB assets.  (Staff Ex. 8.0 
at 13).  Ms. Phipps also testified that authorizing a rate of return for PORCB assets that 
exceeds the investor-required rate of return on PORCB assets would not balance the 
interests of investors with that of ratepayers.  Rather, she continued, it would benefit 
ComEd‟s shareholders, at the expense of customers. (Staff Ex. 4.0 at 10).   
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In its Reply Brief, Staff stated that the securities that ComEd issued when 
transition bonds existed would have reflected a weighted average of the low-risk 
transition bonds and other utility assets.  Thus, the rate of return on ComEd‟s securities, 
reflecting that weighted-average and other utility assets, would have equaled the 
weighted average rate of return of the transition bond‟s trust AAA-rated securities and 
ComEd‟s cost of capital.  (Staff Reply Brief at 22).   

Staff also contends that it has established, through Ms. Phipps‟ testimony, that 
the risk involved with PORCB assets is independent from how a utility‟s assets are 
financed.  Also, Staff did not recommend an AAA bond yield for the rate of return on un-
recovered PORCB costs.  Instead, Staff recommended a rate of return on common 
equity that is 238 basis points above the 10-year AAA bond yield.  (Id. at 25).   

Staff further argues that ComEd‟s proposal essentially allows it to receive 
compensation for a risk that it is not incurring.  This, Staff contends, violates the 
landmark utility case on this issue, Bluefield Water Works v. Public Service 
Commission, 262 U.S. 679, 692-93 (1923).  (Staff Reply Brief at 26).  Staff further avers 
that its determination of the rate of return on rate base here was derived from a sample 
of companies with credit ratings that are similar to that of ComEd.  Here, the applicable 
credit rating for ComEd was A-.  Staff points out that Ms. Abbott, ComEd‟s expert 
witness, acknowledged that ComEd‟s current A-credit rating already reflects any 
negative regulatory environment that could exist in Illinois.  Staff concludes that 
therefore, any negative regulatory environment that Illinois may have is already “built 
in,” so to speak, to Staff‟s recommended rate of return.  Staff concludes, essentially, 
that therefore, Ms. Abbott‟s expressions about the fears that investors might have 
regarding investing in an Illinois utility are not well-founded.  (Staff Reply Brief at 26-27).   

Also in Staff‟s Reply Brief, it refutes ComEd‟s contentions that the transition 
bonds were risk-free instruments.  In fact, Staff continues, there were material risk 
factors regarding these bonds that investors were warned to consider, before investing 
in these bonds.  Staff cites as examples the fact that there were uncertainties 
associated with “unusual asset type;” legal challenges that could adversely affect note 
holders and possible payment delays or losses, as a result of an amendment or repeal 
of an amendatory act or breach of a state pledge.  (Id. at 27; see also Staff Cross Ex. 1 
at 36-49).   

Staff further contends that there indeed was risk involved with the transition 
bonds.  While there was a trust that issued these bonds, that trust relied upon ComEd 
for funding.  Any failure or inability to remit the full amount for the estimated payment 
charges could result in delays in payments to the note holders.  If ComEd were to file for 
bankruptcy, the note holders could suffer adverse consequences.  (Staff Reply Brief at 
23).   

Finally, Staff recommends adding the following sentence to the definition of 
Billing Systems Modification and Implementation Costs (BSMICs) to Rider PORCB: 

BSMICs shall be amortized over a ten (10) year period of time at a 
6.71% carrying charge. 
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She also recommended adding the following sentence to the definition of 
Developmental and Implementation Costs (DICs) contained in Rider PORCB: 

DICs shall be amortized over a ten (10) year period of time at a 
6.71% carrying charge. 

(Staff Ex. 8.0 at 15).  

ComEd’s Position  

 According to ComEd, the rate of return that it should receive for its PORCB 
program is the same rate of return that it received in its last rate case, which is 10.3%.  
(See, ComEd Posttrial Brief at 34, 35).  ComEd argues that Staff‟s analogy to transition 
funding instruments for electric utilities is misplaced.  It states that transitional funding 
instruments were issued pursuant to the Electric Utility Transitional Funding Law of 
1997, 220 ILCS 5/18-101 et seq. 14 

ComEd‟s witness Mr. Fruehe testified that the Funding Law was expressly 
designed to allow Illinois utilities to issue AAA-rated securities as a means of offsetting 
the stranded costs and mandatory rate reductions that the Restructuring Act imposed.  
Issuance of transitional funding instruments and the ability to obtain AAA debt ratings 
required that the following criteria had to be met:  a.) an irrevocable State pledge for 
recovery; b.) funds collected had to be segregated and placed into a trust; c.) funds 
were required to be from a wide spectrum of customers; d.) if ComEd were to go 
bankrupt, those funds would not be part of the bankruptcy estate; and e.) the creation of 
a true-up mechanism that ensured payment in full of the debt service on the transitional 
funding instruments. (ComEd Posttrial Brief at 30-31).  ComEd argues that the PORCB 
statute lacks the critical features of the Transitional Funding Law that were required for 
the issuance of AAA-rated debt.  (ComEd Reply Brief at 19).   

ComEd avers that the collection of revenues for these bonds was backed by an 
irrevocable state pledge not to revoke the authorization for the changes.  Thus, Illinois 
utilities were able to securitize and sell the future revenue stream to investors 
regardless of a utility‟s own credit rating.  It argues that this is not the situation here; 
ComEd does not have the same fixed recovery-risk factors.  ComEd points out that 
instead of a state pledge, there is a law requiring a prudence review.  (Id. at 31).  

ComEd acknowledges the fact that the requirements that the funds must be 
segregated and that the funds would be immune to any bankruptcy by the utility 
involved does not affect the riskiness involved in recovery of the underlying costs.  
However, it asserts that these two requirements are essential to a AAA rating, and 
therefore lowered the cost of transition bonds.  (Id. at 32).   

                                            
14

 In its Brief on Exceptions, ComEd avers that the result in the Ameren UCB/POR docket cannot provide 

a basis for the ruling here because, according to ComEd, the evidence in the Ameren UCB/POR docket 

was received by this Commission on a “reluctant” basis.  (ComEd Brief on Exceptions at 1).  However, 

ComEd‟s assertion here places the remainder of the ruling in the Ameren UCB/POR docket on this issue 

out of context.  (See, docket No. 08-0619. final order of August 19, 2009, at 32-33).  
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 It further argues that a prudence review subjects it to risk.  ComEd bases this 
conclusion on the testimony of its witness Ms. Abbott, who testified, essentially, that 
when investors see that a prudence review of any cost is involved, they assume that 
some of those costs are at risk of disallowance.  According to Ms. Abbott, the investing 
community does not necessarily ascribe an absence of risk, or even a lowering of risk to 
assets that are subject to adjustment clauses.  (ComEd Ex. 9.0 at 3-4).  In fact, ComEd 
argues, a whole spectrum of costs that are associated with the PORCB program, from 
the discount rate to uncollected receivables, is subject to Commission approval.  Ms. 
Abbott averred that, while the Commission will eventually true-up ComEd‟s costs, it still 
has to gain approval of those costs.  (Id. at 3).  Also, according to ComEd‟s witness Mr. 
Garcia, reconciliation proceedings are notoriously long.  (ComEd Ex. 6.0 at 19).   

ComEd additionally asserts, with regard to prudence reviews, that Staff ignores 
its own actions.  This is true, it maintains, because here, Staff itself has introduced 
substantial cost recovery risk.  It concludes that there is no evidence in the record that 
the accounting challenges introduced by Staff were factored into Staff‟s analysis 
regarding rate of return.  (ComEd Reply Brief at 21).  Specifically, ComEd states that 
Staff witness Mr. Ebrey‟s accounting proposals, if adopted, would leave ComEd with 
something far less than dollar-for-dollar cost recovery.  (ComEd Posttrial Brief at 19).   

Ms. Abbott also concluded that investors will tend to be more cautious of 
investments in Illinois than they might be in another state because Illinois is not ranked 
very high by the services that do such ranking.  According to Ms. Abbott, this 
Commission is ranked a “Below Average 2” by Regulatory Research Associates.  Also, 
the regulatory framework in Illinois is rated BA by Moody‟s and cost recovery provisions 
are rated Baa by Moody‟s.  (Id. at 4-5).  These ratings, ComEd asserts, essentially, 
inject an element of risk here.   

ComEd states that it cannot finance its PORCB program individually in a cost-
effective manner.  It finances its entire construction budget and projects as a whole.  In 
so doing, it incurs a cost that is equal to its overall cost of capital.  ComEd asserts that 
Ms. Phipps‟ proposal requires it to place assets into individual debt and equity offerings.  
(ComEd Posttrial Brief at 34).  ComEd‟s approach, on the other hand, is consistent with 
the Commission treatment of costs under Rider AMP, which is one of the riders for 
ComEd‟s pilot advanced metering infrastructure (AMI) program.  (See, Commonwealth 
Edison Company, Petition to approve an Advanced Metering Pilot Program and 
Associated Tariffs, docket No. 09-0263, final Order of October 14, 2009).   

ComEd points out that it has already invested half of the PORCB costs without 
knowing what the resulting revenue recovery would be.  It financed these investments in 
the same manner that it finances all of its capital investments, which is a mixture of debt 
and equity that is consistent with the weighting allowed by this Commission in ComEd‟s 
last rate case.  (Id. at 34-35).  Further, according to ComEd, absent a legislative 
mandate to implement the PORCB program, ComEd would have invested in other utility 
operations, eventually including them in rate base and earned the rate of return allowed 
on rate base.  (ComEd Ex. 5.0 at 7).   
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CUB’s Position 

 CUB cites ComEd witness Garcia, who testified that Rider PORCB and Rider 
RCA work “in concert . . .  providing ComEd with nothing more than dollar-for-dollar cost 
recovery in a somewhat timely, albeit protracted, manner.”  (See, ComEd Ex. 1.0 at 10, 
11).  It concludes that therefore, PORCB investments are less risky than other rate base 
assets, because ComEd will earn a guaranteed return on those assets.  CUB is of the 
opinion that, as a result of that lesser risk, investors should receive a lower rate of 
return.  It agrees with Staff that the Commission should approve a rate of return that 
fairly accounts for the true degree of risk involved in PORCB, when it is coupled with 
Rider RCA, which is, the 6.71 percent recommended by Staff witness Ms. Phipps.  CUB 
contends that, by arguing that the appropriate rate of return for PORCB is equal to the 
rate of return in its most recent rate case, ComEd does not take into account the risk-
lessening effect of its own proposed mechanism (a prudence review).  (CUB Posttrial 
Brief at 4, 5).  

CUB further avers that, in a traditional rate case, a company‟s return on 
investment is not guaranteed.  A company‟s return could be more or less than the 
Commission-approved rate, depending upon its actual expenses, investments and 
revenues.  Common equity shareholders are exposed to more cash flow risk than debt 
holders because public utility debt holders are paid first out of the company‟s earnings.  
Any remaining earnings accrue to shareholders in the form of dividends.  Therefore, 
CUB continues, in a rate case, costs for which a company does not recover, but for 
which it has taken on debt, will result in lower dividends to shareholders.  That is not the 
case here, because ComEd has included a mechanism, Rider RCA, which captures the 
differential (positive or negative) between actual and projected recovery of PORCB 
costs.  (CUB Ex. 1.0 at 2, 3; CUB Posttrial Brief at 4-5).   

CUB additionally cites instances, in which, this Commission has previously found 
that rider recovery mechanisms reduce the risk of cost recovery in a way that recovers 
capital costs.  (See, Illinois Commerce Commission v. North Shore Gas Company and 
The Peoples Gas Light and Coke Company, Proposed general increase in rates for gas 
service, ICC Docket 07-0241, Final Order of February 5, 2008, at 99; Illinois Commerce 
Commission v. Central Illinois Light Company d/b/a AmerenCILCO et al., Proposed 
general increase in electric and gas delivery service rates, ICC Docket 09-0306c, Final 
Order of April 29, 2010, at 217.  (CUB Posttrial Brief at 5, 6).   

Analysis and Conclusions 

After giving thorough consideration to the parties‟ arguments, the Commission 
finds that Staff's position is more reasonable and superior to that of ComEd. The overall 
risk of a company is a function of the risk of the individual assets of that company. Thus, 
a company's overall cost of capital relates to the riskiness of the individual assets that 
are owned by the company.  This is in contrast to the situation in a traditional rate case, 
where it is not necessary to focus on the risk of individual assets included in rate base. 
Here, however, the assets on which ComEd seeks a return will be reflected in a rider 
mechanism, which includes a reconciliation process, rather than what is done in a rate 
case, which is through base rates. Due to the existence of this rider, ComEd will faces a 
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much lower level of risk of not recovering the cost of assets used in implementing its 
PORCB program. 

While ComEd asserts, essentially, that the transition bonds (supplied by Staff as 
an analogous situation) were virtually risk-free, in fact, Staff has produced credible 
evidence establishing that these bonds bore some risk.  There was a two-year 
difference between the expected and the final maturity dates on these bonds, due to 
what Staff states (and is un-refuted) is the risk involved with these bonds.  Also, there 
was an another risk element regarding these bonds, due to the fact that ComEd was 
required to deposit funds into a trust fund that was created for these bonds.  ComEd 
could have been late in its payment obligations, have defaulted on its payment 
obligations, or, it could have filed bankruptcy.  Therefore, based upon the facts before 
this Commission, we cannot conclude that the transition bonds were “less risky” than 
the prudence review that is authorized in this proceeding. 

Additionally, Staff‟s reference to the transition bonds, is one that asserts a 
somewhat analogous situation.  We understand Staff‟s reference to transition bonds as 
one that has similarities to the situation here, not one that is 100% the same as the 
situation here.   

Also, while ComEd controverts Staff‟s use of the law requiring transition bonds as 
a somewhat analogous situation, ComEd offers this Commission with evidence of no 
comparative or even somewhat similar situation.  Obviously, the situation here is not the 
same as the situation that ComEd would face in a rate case.  Staff‟s analogy to 
transition bonds, in fact, bears many similarities to the situation here, chiefly, but, not 
limited to, a dollar-for-dollar recovery on all of the costs incurred, except if those costs 
were not prudently-incurred.  In this vein, we note that ComEd‟s aim here will be to aid 
the well-being of entities that members of the general public perceive as its competitors.  
Thus, it appears that, ComEd does not have the motivation to make imprudent costs 
that might exist, if those costs were expended solely on ComEd‟s behalf.   

We further note that Rider AMP is not an analogous situation.  It concerns a 
temporary (nine months in duration) energy efficiency program that also provided for 
intense energy-efficiency education in certain geographical areas that were defined by 
the program.  Its aim is to reduce energy consumption, which benefits all rate-paying 
consumers, in that, reduced consumption has the effect of reducing the overall cost of 
electricity.  What was done in a temporary, experimental program does not serve as 
precedent for PORCB, which is a creature of statute.  Therefore, ComEd‟s reference to 
the Commission‟s conclusion in docket No. 09-0263, which approved Rider AMP, does 
not aid it.   

Further, we find ComEd‟s argument, which is, essentially, that a reconciliation 
period will be risky, due to the Commission Staff‟s expressed concerns about its 
PORCB charges, to be unsubstantiated.  It is not (truly) controverted that Staff‟s 
concerns were legitimate ones, as ComEd, at the last minute, increased it proposed 
PORCB costs by 40%, without any documentation for this increase.  Given that ComEd 
has been incurring PORCB-related costs since 2008, Staff has voiced legitimate 
concerns about ComEd‟s ability to substantiate its PORCB-related costs.   
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We reiterate here that this Commission‟s determinations regarding some of these 
issues does not pre-judge any issue regarding ComEd‟s costs in future reconciliations.  
Rather, it is an expressed acknowledgement that the proceedings regarding the 
prudency of the PORCB-related costs that ComEd has alleged must be determined in 
the prudency reviews that ComEd‟s tariffs provide.  In that vein, we remind all of the 
parties that the Illinois Rules of Evidence, as is applied in the Illinois Administrative 
Procedure Act, will apply in those proceedings.  

Additionally, Ms. Abbott‟s testimony is not persuasive.  We note for the record 
that the weight to be assigned to an expert‟s opinion is within the sole discretion of the 
trier of fact to determine, in light of that expert‟s credentials and the factual basis of his 
or her opinion.  (Nolan v. Weil-McLain, 223 Ill. 2d 416, 463, 910 N.E.2d 549 (2009)).  In 
this case, Ms. Abbott‟s opinions were given very little weight.   

For example, Ms. Abbott testified, essentially, that when investors see that a 
prudence review of any cost is involved, they assume that some of those costs are at 
risk of disallowance.  Yet, she presented no facts indicating that this Commission should 
rely upon what investors think or might think, in order to determine the rate of return 
involved here.  ComEd posits no facts indicating that appealing to investors that do not 
understand what a prudence review is would be something that is within this 
Commission‟s purview or even within its statutory jurisdiction. 

 Also, Ms. Abbott‟s opinion regarding investors‟ alleged caution regarding 
prudence reviews overlooks the fact that Standard & Poor‟s finds that a true-up 
mechanism effectively eliminates credit risk.  Standard and Poor‟s also finds that a true-
up mechanism provides strong credit support that has withstood „AAA‟ stress criteria.  
(See, Staff Ex. 8.0 at 4).  While Ms. Abbott relies upon credit-rating agencies like 
Standard & Poor‟s for other opinions she expressed, she does not explain why investors 
should ignore Standard & Poor‟s in this regard.  BothFurther ComEd and Ms. Abbott 
have attempted to differentiate transition bonds, in large part, because those bonds 
were AAA-rated.   

 Moreover, Ms. Abbott‟s testimony regarding the negative regulatory climate 
regarding Illinois utilities overlooks the fact that this Commission has been, for a long 
period of time, dedicated to ensuring that, only reasonable and legally-recognizable, 
costs are passed on to ratepayers.  The fact that this Commission does not compare 
favorably to some other state regulatory commissions in similar positions is merely 
demonstrative of this Commission‟s efforts on behalf of the consuming public to ensure 
that all costs that are passed on to the general rate-paying public are reasonable.  It 
does not indicate that ComEd will be unable to finance its PORCB expenditures.   

 Additionally, Ms. Abbott acknowledges the fact that ComEd‟s current A- rating 
reflects the Illinois regulatory environment.  (Tr. 85).  This is some indicia that Illinois 
utilities, with ComEd in particular, are not suffering as a result of the negative regulatory 
climate that she claims to exist in Illinois.   

Moreover, while Mr. Garcia testified, essentially, that prudence reviews can be 
very long proceedings, this testimony overlooks the obvious.  He based this testimony 
upon the fact that there were long prudence review proceedings when he worked at the 
Commission.  (See, e.g., Tr. 32).  However, frequently, prudence reviews become 
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protracted because a utility has failed to provide documentation or has otherwise 
engaged in obfuscation with regard to evidence of its expenditures.  (See, e.g., 
generally, Illinois Commerce Commission, on its own Motion, v. The People Gas Light 
and Coke Co., Reconciliation of Revenues under gas Adjustment Charges with Actual 
Costs Prudently Incurred, Docket No. 01-0707).  The absence of obfuscation on the part 
of the participating utility, which is ComEd here, is within ComEd‟s control.  Therefore, 
all things being equal, ComEd has the ability to reduce the time involved in its prudence 
reviews.  Additionally, it is important to bear in mind that, in large part, a utility controls 
the outcome of any prudence review, as long as it acts prudently.   

We further appreciate a fact that was enunciated by ComEd, which is, that UCB 
and POR services were levied upon ComEd by the General Assembly when the 
enabling statute was enacted.  Thus, ComEd observes that the monies that ComEd 
spends to start-up, and administer its PORCB program could have been spent on 
assets that would be in its rate base.  However, as Staff notes, including an asset in rate 
base can bear more risk from a utility‟s point of view, than the situation here, which 
allows ComEd to recover all of its prudently-incurred costs.  As Staff has noted, rate-
making cases involve Commission review of all of a utility‟s investments, for such items 
as prudence, reasonableness and the used and usefulness of an asset, which does not 
guarantee a rate of return on an asset.  ComEd's suggestion that a prudence review 
can be avoided in a rate case is simply incorrect.   

Of greater concern here, however, is the undisputed fact that was asserted by 
both Staff and CUB, which is that in a rate case, nothing guarantees an actual rate of 
return.  Instead, this Commission estimates what is reasonable and a utility‟s actual rate 
of return is determined by its actual expenditures.  A company‟s actual return could be 
more or less than the Commission-approved rate, depending upon its actual expenses, 
investments and revenues.  (See, e.g., CUB Posttrial Brief at 4-5).   

Moreover, the uncontroverted evidence that was presented by Staff established 
that the cost of capital is a function of the weighted–average riskiness of all of a 
company‟s assets, including those whose costs are recovered through base rates and 
those whose costs are recovered through true-up mechanisms.  As the proportion of 
ComEd‟s costs that are recovered through rider mechanisms with true-ups increases, 
its cost of capital will decrease.   

Finally, we note that, as Staff and CUB have noted, in the past, this Commission 
has allowed a lesser rate of return upon asserts, when those assets were but a small 
portion of and a more highly-securitized portion of a utility‟s assets.  In fact, this is what 
was done in Ameren‟s UCB/POR docket.  ComEd has articulated no legitimate legal or 
factual basis from which this Commission should deviate from this precedent.   

On Exceptions, ComEd contends that there is nothing inherent in its Rider 
PORCB that reduces the risk to ComEd‟s ultimate cost recovery.  According to ComEd, 
all this rider does is to better match the timing of cost recovery with the underlying 
expenditures.  That is a very real benefit, but according to ComEd, it does not remove 
the risk of un-recovered costs.  ComEd maintains that the prudence risk is neither 
eliminated nor mitigated by rider recovery.  (ComEd Brief on Exceptions at 4).   
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This argument, however, ignores the fact that ComEd‟s costs will be recovered, 
with the only requirement that ComEd establishes that they are prudently-incurred.  
Again, it is totally within ComEd‟s control to ensure that the costs that it presents in a 
prudence review are prudently-incurred.  While ComEd attempts to aver that Staff 
witness Ms. Ebrey has “set the stage” for an improper enquiry into its expenditures in 
the future, in fact, ComEd has only established, in this docket, that it has an 
unwillingness to substantiate its expenditures.  ComEd and only ComEd, can alleviate 
this situation by providing evidence that complies with the Illinois Rules of Evidence, 
and the generally-accepted accounting procedures that are embodied in the 
Commission‟s rules, which will substantiate its costs.  ComEd has not presented any 
credible evidence establishing that any other factors have any impact on the outcome of 
a prudence review.  Therefore, ComEd has not established that there really is a risk of 
un-recovered costs in a prudence review.    

In summation, for the many reasons that are stated above, we conclude that 
Staff‟s proffered rate of return and its proffered return on equity, must be adopted.  

VI. Finding and Ordering Paragraphs 

The Commission, having considered the record herein, is of the opinion and finds 
that:  

(1) the Commonwealth Edison Company is an Illinois corporation that is 
engaged in the distribution and sale of electricity to the public in Illinois; as 
such, it is a public utility, as is defined in Section 3-105 of the Public 
Utilities Act; 

(2) this Commission has subject-matter jurisdiction and jurisdiction over the 
parties; 

(3) the proposed tariff sheets filed by the Commonwealth Edison Company on 
January 19, 2010 that implement a joint UCB/POR service do not reflect 
various findings in this Order and therefore, they should be permanently 
canceled and annulled in a manner that is consistent with the findings 
herein; 

(4) new tariff sheets that are in conformance with this Order should be filed by 
Commonwealth Edison Company within five business three (3) (5) days 
from the date, upon which, this Order is entered, to be effective 
immediately; 

(5) the existing and effective tariff sheets to be replaced by those authorized 
in Finding (4) herein should be permanently annulled, as of the effective 
date of the new tariff sheets that are authorized in Finding (4) herein; 

(6) all motions, petitions, objections, and other matters in this proceeding that 
remain unresolved shall be disposed of in a manner that is consistent with 
the conclusions herein; 

(7) the rate of return authorized herein is 6.71%, with a 6.61% return on 
common equity.   
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IT IS THEREFORE ORDERED that the tariff sheets at issue in this proceeding 
are hereby permanently canceled and annulled, effective at the time when new tariff 
sheets approved herein become effective. 

IT IS FURTHER ORDERED that the proposed tariff sheets filed on January 19, 
2010, by Commonwealth Edison Company are permanently canceled and annulled. 

IT IS FURTHER ORDERED that Commonwealth Edison Company is authorized 
to and shall file new tariff sheets in accordance with Finding (4) of this Order. 

IT IS FURTHER ORDERED that all motions, petitions, objections, and other 
matters in this proceeding that remain unresolved shall be disposed of in a manner that 
is consistent with the conclusions herein. 

IT IS FURTHER ORDERED that, subject to Section 10-113 of the Public Utilities 
Act, this Order is Final; it is not subject to the Administrative Review Law. 

IT IS FURTHER ORDERED ComEd has five business three (3) (5) days from the 
date of a final order in this docket to file tariffs that comply with this order.   

By Order of the Commission this 23rd   day of November, 2010. 
 
 
 
 
      (SIGNED) MANUEL FLORES 
 
       Acting Chairman 
 



 

List of Pertinent Acronyms 

1.   ACH Automated Clearing House 

2.  Act Section 16-118(c) of the Public Utilities Act 

3.  AIU Ameren Illinois Utilities 

4.  AOCs Administrative and Operational Costs  

5.  ARES Alternative Retail Electric Supplier 

6.  BlueStar  Bluestar Energy Services, Inc. 

7.  BSAOCs Billing Systems Administrative Operational Costs 

8.  BSMICs Billing Systems Modification and Implementation Costs 

9.  BUF Base Uncollectible Cost Factor 

10.  CB Consolidated Billing 

11.  CB 
Adjustment 

Consolidated Billing Adjustment 

12.  CB Balance Consolidated Billing Balance 

13.  CBBF Consolidated Billing Balancing Factor 

14.  CBOR Consolidated Billing Ordered Reconciliation Adjustment 

15.  CIMS Customer Information Management System 

16.  ComEd Commonwealth Edison Company 

17.  Commission Illinois Commerce Commission 

18.  CPWG Illinois Communications Protocol Working Group 

19.  CUB Citizens Utility Board 

20.  DASR Direct Access Service Request 

21.  DIC Developmental and Implementation Costs 

22.  ORMD The Commission‟s Office of Retail Market Development 

 


