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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

 
 
 
NORTHERN ILLINOIS GAS COMPANY   ) 
d/b/a NICOR GAS COMPANY     ) 

) Docket No. 10-0562  
) 

Application pursuant to Section 8–104 and   ) 
Section 9–201 of the Illinois Public Utilities  ) 
Act for consent and approval of an    ) 
Energy Efficiency Plan and approval of Rider 30, )  
Energy Efficiency Plan Cost Recovery and Related ) 
Changes to NICOR Gas’ tariffs.    ) 
 
 

RESPONSE OF THE PEOPLE OF THE STATE OF ILLINOIS  
TO THE MOTION TO STRIKE OF NICOR GAS COMPANY 

 
 

The People of the State of Illinois (“the People”), by Lisa Madigan, Attorney 

General of the State of Illinois, pursuant to Part 200.190 of the Illinois Commerce 

Commission’s (“the Commission”) rules, 83 Ill.Admin.Code Part 200.190, hereby 

respond to the Motion to Strike of Nicor Gas Company related to the Direct Testimony 

of the Northern Illinois Municipal Natural Gas Franchise Consortium (“the Consortium”).  

The People urge the Commission to deny Nicor’s Motion, as discussed below.  

 1.  On December 10, 2010, Nicor filed its Motion to Strike the Direct Testimony of 

Martin Bourke on behalf of the Consortium.  Nicor argues in its Motion that the 

testimony should be stricken because it believes the purpose of Mr. Bourke’s testimony 

is “to gain leverage in its negotiations with Nicor Gas over franchise agreements” rather 

than influence the design or content of Nicor’s or the Department of Economic 

Opportunity’s (“DCEO”) energy efficiency plan.   Nicor Motion at 2-3.  Nicor also asserts 
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that Section 8-104(e) designates to DCEO the responsibility of negotiating with 

municipalities a “minimum of 10% of the entire portfolio of cost effective energy 

efficiency measures [to] be procured from local government, municipal corporations, 

school districts, and community college districts.”  220 ILCS 5/8-10(e).  In light of that 

designation, Nicor states that “Mr. Bourke’s complaint that Nicor Gas did not consult the 

Consortium on energy efficiency issues, pointing to Section 8-104(e), is baseless, as 

Nicor Gas had no such obligation.”  Nicor Motion at 3. 

2.  ICC rules require that irrelevant evidence be excluded in contested cases.  83 

Ill. Admin. Code 200.610(a).  The Federal Rule of Evidence’s definition of relevance has 

been adopted by Illinois.  People v. Monroe, 66 Ill. 2d 317, 321-22 (1977).  “Relevant 

evidence means evidence having any tendency to make the existence of any fact that is 

of consequence to the determination of the action more probable or less probable than 

it would be without the evidence.”  Id., citing Federal Rule of Evidence 401 (internal 

quotations omitted).  Thus, the issue with respect to this motion is whether Mr. Bourne’s 

testimony is relevant to this docketed proceeding and responsive to the testimony and 

plan filed by both the Company and DCEO.   

3.  First, while the Company is entitled to its opinion as to whether the 

Consortium has an ulterior motive in filing its testimony, that opinion amounts to 

speculation, and is not a lawful basis for striking testimony under either the 

Commission’s rules or the Federal Rules of Evidence, which are followed by the 

Commission.  (The rules of evidence which apply in civil cases before the circuit courts 

of this State shall, except as otherwise provided in Section 18c-2104 of the ICTL, apply 

to proceedings before the Commission. 83 Ill.Admin.Code Part 200.610(c).)  The 
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Federal Rule of Evidence’s definition of relevance has been adopted by Illinois.  People 

v. Monroe, 66 Ill. 2d 317, 321-22 (1977).  “Relevant evidence means evidence having 

any tendency to make the existence of any fact that is of consequence to the 

determination of the action more probable or less probable than it would be without the 

evidence.”  Id., citing Federal Rule of Evidence 401 (internal quotations omitted).  

Nicor’s opinion about the value of the testimony at issue (or indeed the motive for filing 

the testimony) is something that can be argued in a brief.   

4.  Mr. Bourke’s testimony states: 

There is a clear potential overlap between energy efficiency issues that are 
statutorily required under the Nicor energy efficiency plan and the energy 
efficiency issues that the Consortium is seeking to advance through the Model 
Franchise Agreement. Accordingly, it would be constructive for the Commission 
to direct Nicor to consult with the Consortium in a meaningful, substantive 
manner on energy efficiency and related matters. I understand that the 
Commission has comprehensive supervisory authority over the operations of 
Illinois public utilities such as Nicor, including franchise agreements, and that the 
Commission possesses broad discretion to determine what the public interest 
requires and what measures are necessary for the protection of the public 
interest. Given the Commission’s authority, and the clear interplay between 
energy efficiency-related items and the Consortium's efforts to establish a Model 
Franchise Agreement, the Commission would be acting appropriately and in the 
public interest in taking steps to direct Nicor to consult with the Consortium. 

 
Consortium Ex. 1.0 at 11.  He also notes that a recent project was undertaken by 

Region 5 of the U.S. Environmental Protection Agency (“USEPA”) to evaluate 

“opportunities to improve the way that municipal gas and electric utility franchise 

agreements are structured so that they are more conducive to energy efficiency 

investments.” (EPA Region 5 Municipal Utility Franchise Agreement Project -Discussion 

Guide, at 1.) Consortium Ex. 1.0 at 8.   

 5. Section 8-104(e), while delegating authority to DCEO to implement 

programs affecting municipalities, also specifically envisions cooperation between the 
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utility responsible for developing an energy efficiency plans and DCEO.  For example, it 

states, “The utility and the Department (DCEO) shall agree upon a reasonable portfolio 

of measures and determine the measurable corresponding percentage of the savings 

goals associated with measures implemented by the Department.”  220 ILCS 5/8-

104(e).  It also provides that “If the Department is unable to meet performance 

requirements for the portion of the portfolio implemented by the Department, then the 

utility and the Department shall jointly submit a modified filing to the Commission 

explaining the performance shortfall and recommending and appropriate course going 

forward, including any program modifications that may be appropriate in light of the 

evaluations conducted under item (8) of subsection (f) of this Section.  Id.  Subsection 

(f) (8) references the provision of quarterly status reports tracking implementation of and 

expenditures of the utility’s portfolio of measures and the Department’s portfolio of 

measures, and provisions involving the independent evaluation of the programs.  220 

ILCS 5/8-104(f)(8).  To the extent that Mr. Bourne’s testimony highlights opportunities 

for achieving energy savings through contact and negotiation with the utility, it is similar 

to other evidence in this case that offers suggestions as to how to create cost-effective 

programs and maximize savings goals.  If Nicor is as committed to energy efficiency as 

it suggests it is in Nicor Ex. 1.0, then it should be open to hearing from, and working 

with, all parties subject to assessment of energy efficiency charges under Section 8-

104(e).   

6.  The People of the State of Illinois, through representatives of the Attorney 

General’s Office, have been active participants in the Stakeholders Advisory Group, the 

body established by Commission Orders in ICC Docket Nos. 07-0539, 07-0540 to 
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collaborate with the utilities and DCEO in the development, implementation and 

evaluation of energy efficiency programs.1  (Specific information about the work of the 

SAG and any existing evaluations energy efficiency programs are available on the SAG 

website:  www.ilsag.org.)  Upon information and belief, the People are aware that 

DCEO has had difficulty achieving efficiency savings goals mandated in Section 8-

103(c) for their 25% portion of the utility revenues collected for energy efficiency.  220 

ILCS 5/8-104(c),(e) and (f).  Mr. Bourne’s testimony, in the People’s opinion, presents 

both DCEO and Nicor with an opportunity to engage and collaborate with the 

Consortium and improve the likelihood that the energy savings goals of Section 8-

104(c) – specifically the savings sought for local government and municipal corporations 

-- are achieved.  See also 220 ILCS 8-104(e).  As such, the testimony should be 

admitted into evidence and the Motion to Strike denied. 

                                            
1
 The Stakeholder Advisory Group (“SAG”) was first established by the Commission in ICC Docket Nos. 

07-0539 and 07-0540, Ameren and ComEd’s petitions for approval of electric energy efficiency plans. The 
SAG consists of various stakeholders, including Commonwealth Edison Company and the Ameren Illinois 
Utilities, who have met since 2008 to work with the utilities to reach consensus on issues such as 
program design and evaluation metrics.  In its Orders in ICC Docket Nos. 07-0539 and 07-0540, the 
Commission stated: 
 

All parties involved, with the possible exception of Staff, maintain that a Stakeholder Advisory 
Committee is essential to the success of the Plan. This Commission agrees with ComEd that it 
should establish a stakeholder process to review ComEd's progress towards achieving the 
required energy efficiency and demand response goals and to continue strengthening the 
portfolio. The Stakeholder group’s responsibilities include, but are not limited to:  reviewing final 
program designs; establishing agreed-upon performance metrics for measuring portfolio and 
program performance; reviewing Plan progress against metrics and against statutory goals; 
reviewing program additions or discontinuations; reviewing new proposed programs for the next 
program cycle; and reviewing program budget shifts between programs where the change is 
more than 20%. 
 

ICC Docket No. 07-0539, Order of February 6, 2008 at 24; ICC Docket No. 07-0540, Order of February 6, 
2008 at 32. Within the past year, both Nicor Gas Company and Peoples Gas and North Shore Gas 
representatives have attended various SAG meetings.   

 
ICC Docket No. 07-0539, Order of February 6, 2008 at 24; ICC Docket No. 07-0540, Order of February 6, 
2008 at 32. Within the past year, both Nicor Gas Company and Peoples Gas Light& Coke 
Company/North Shore Gas Company representatives have attended various SAG meetings.   
 

http://www.ilsag.org/
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WHEREFORE, the People respectfully request that the Commission deny Nicor’s 

Motion to Strike the Direct Testimony of Consortium witness Martin J. Bourke. 

Respectfully submitted. 

      LISA MADIGAN, 
        Attorney General of the State of 
       Illinois  
 
             
       By________________________  
       Karen L. Lusson 
       Senior Assistant Attorney General 
 

   Karen L. Lusson,  
  Senior Assistant Attorney General 

Assistant Attorney General 
Public Utilities Division 
Illinois Attorney General's Office 
100 West Randolph Street, 11th Floor 
Chicago, Illinois 60601 
Telephone: (312) 814-1136 
  (312) 814-7203 
E-mail: klusson@atg.state.il.us 
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