
STATE OF ILLINOIS

ILLINOIS COMMERCE COMMISSION

REACT’S VERIFIED RESPONSE TO
COMMONWEALTH EDISON COMPANY’S VERIFIED

MOTION TO STRIKE REACT’S VERIFIED APPLICATION FOR REHEARING

The Coalition to Request Equitable Allocation of Costs Together (“REACT”),1

respectfully files with the Illinois Commerce Commission (“Commission”) the instant Verified 

Response to the Motion to Strike REACT’s Verified Application for Rehearing, filed by 

Commonwealth Edison Company (“ComEd”).  REACT states as follows:

I.

INTRODUCTION

ComEd’s Motion to Strike improperly attempts to use an apparent ambiguity in the 

Commission’s Rules to preclude the Commission itself from even considering the merits of

REACT’s Verified Application for Rehearing (“Application”).  REACT submits that the 

ambiguity should be resolved in a way that empowers the Commission to consider the merits of 

                                                
1 The customer members of REACT currently are: A. Finkl & Sons Company; Aux Sable Liquid 
Products, LP; the City of Chicago; Flint Hills Resources, LP; FutureMark Paper Company 
(formerly known as the Alsip Paper Condominium Association); the Metropolitan Water 
Reclamation District of Greater Chicago; PDV Midwest Refining LLC; United Airlines, Inc.; 
and Wells Manufacturing Company.  All of these REACT customer members participated in the 
2007 ComEd Rate Case and the 2008 ComEd Special Investigation Proceeding as members of 
REACT.  REACT’s supplier members currently are Commerce Energy, Inc.; Integrys Energy 
Services, Inc.; and Interstate Gas Supply of Illinois, Inc.  The positions stated herein do not 
necessarily represent the positions of any individual member of REACT.  The City of Chicago 
does not join in this Response.
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the Application.  To the extent the Commission agrees with ComEd’s interpretation, REACT 

respectfully requests that the Commission grant REACT leave to file its Application.

On August 26, 2010, REACT filed a motion seeking dismissal of the instant proceeding 

without prejudice.  The Administrative Law Judges (“ALJs”) denied that request in a ruling 

issued on September 17, 2010.  On October 8, 2010, REACT sought interlocutory review of the 

ALJs’ September 17, 2010 ruling by the full Commission, pursuant to section 200.520 of the 

Commission’s Rules of Practice.  On a 4-1 vote, the Commission denied REACT’s Petition for 

Interlocutory Review on November 4, 2010 (a copy of which ruling was served upon REACT on 

November 5, 2010).

On December 6, 2010, REACT filed its Application, requesting that the Commission 

rehear issues related to its November 4, 2010 Order.  In accordance with section 200.880 of the 

Commission’s Rules of Practice, the Application set forth the reasons that rehearing is 

appropriate, with a particular focus on the fact that ComEd had plainly not complied with the 

Commission’s final Order in the Special Investigation Case (ICC Docket No. 08-0532) that 

directly and unequivocally required ComEd to make specific information available when it filed 

this Rate Case.  (See REACT Application at 2-6.)  In further accordance with section 200.880 of 

the Rules of Practice, REACT’s Application also set forth new facts buttressing the case for 

dismissal -- especially the newly filed testimony of the Commission Staff and certain intervenors 

that confirms that ComEd had failed to file an Embedded Cost of Service Study that complies 

with the Commission’s Order in the Special Investigation Proceeding.  (See id. at 7-9.)

ComEd has moved to strike REACT’s Application on the basis that the Application is 

prohibited by the Commission’s Rules of Practice.  As explained herein, ComEd’s position 

cannot be correct as a matter of law, as the circumstances of this case clearly demonstrate.  Both 
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the Public Utilities Act (“Act”) and the Commission’s Rules of Practice unequivocally require a 

timely Application for Rehearing to be filed in order for a party to preserve its appellate rights.  

(See 220 ILCS 5/10-201(a); 83 Ill. Admin. Code § 200.880(d).)  The Commission’s Rules dictate 

that the Application for Rehearing “shall be filed within 30 days after service” of the order in 

question.  (83 Ill. Admin. Code § 200.880(a).)  The reason for that requirement is not merely 

procedural -- it serves the worthy purpose of permitting the Commission the opportunity to fully 

and fairly consider granting an Application to rehear an issue of importance in a timely manner, 

when the record is fresh and the issues are clear, in particular when new facts have come to light.  

That is the purpose of REACT’s Application -- to request that the Commission rehear its request

for dismissal of the instant proceeding now rather than at the end of this proceeding, based in 

part upon new facts that have come to light.  The Commission surely has the authority to hear 

this request and to consider it on the merits.

II.

REACT’S APPLICATION COMPLIED
WITH THE ACT AND THE COMMISSION’S RULES

REACT’s Application complied with the requirements of the Act and the Commission’s 

Rules of Practice.

A. The Act and Rule 200.880 Provide For An 
Application For Rehearing From Commission Orders

Section 10-201 of the Act governs appeals of Commission Orders:

Within 35 days from the date that a copy of the order or decision sought to be 
reviewed was served upon the party affected by any order or decision of the 
Commission refusing an application for a rehearing of any rule, regulation, 
order or decision of the Commission, including any order granting or denying 
interim rate relief, or within 35 days from the date that a copy of the order or 
decision sought to be reviewed was served upon the party affected by any final 
order or decision of the Commission upon and after a rehearing of any rule, 
regulation, order or decision of the Commission, including any order granting or 
denying interim rate relief, any person or corporation affected by such rule, 
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regulation, order or decision, may appeal to the appellate court of the judicial 
district in which the subject matter of the hearing is situated, or if the subject 
matter of the hearing is situated in more than one district, then of any one of such 
districts, for the purpose of having the reasonableness or lawfulness of the rule, 
regulation, order or decision inquired into and determined.

(220 ILCS 5/10-201(a) (emphasis added).)  The Act thus unequivocally requires that a timely 

Application for Rehearing be filed as a condition precedent to an appeal of a Commission 

Ruling.  The Illinois Supreme Court has affirmed this requirement to exhaust administrative 

remedies prior to appeal.  (See, e.g., City of Chicago v. Ill. Comm. Comm’n, 79 Ill. 2d 213, 217, 

402 N.E.2d 595, 597 (1980) (“A party aggrieved by administrative action, even absent statutory 

guidance, ordinarily cannot seek review in the courts without first exhausting its administrative 

remedies”).) 

Section 200.880(d) of the Commission’s Rules of Practice similarly provides:

No appeal shall be allowed from any order or decision of the Commission unless 
and until an application for rehearing thereof shall first have been filed and 
finally disposed of by the Commission.  The Commission shall grant or deny the 
application in whole or in part within 20 days from the date of receipt by the 
Commission.

(83 Ill. Admin. Code § 200.880(d) (emphasis added).)  As noted above, section 200.880 likewise

requires that the “application shall be filed within 30 days after service of the order on the 

party.” (Id. at § 200.880(a)) (emphasis added).)  The plain language of the Act and section 

200.880 requires filing of an Application for Rehearing before appealing.

Had REACT chosen not to file its Application regarding its Motion to Dismiss this case 

now, and instead waited until the conclusion of the entire case to again raise this issue in an 

Application for Rehearing, ComEd undoubtedly would point to section 200.880(d) of the Rules 

of Practice in arguing that REACT’s Application was untimely and that REACT should be 

precluded from appealing the Commission’s November 4, 2010 ruling -- that result would be 

manifestly unfair and a straightforward denial of due process of law.  (See, e.g., Rhodes v. 
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Anderson, 39 Ill. App. 3d 208, 210, 349 N.E.2d 113, 115 (3d Dist. 1976) (due process provides 

“a procedure for the review and correction of such errors as may occur.”).)  “It is firmly 

established that concepts of due process apply to both courts and administrative agencies that 

perform adjudicatory functions.”  (SMRJ, Inc. v. Russell, 378 Ill. App. 3d 563, 570, 884 N.E.2d 

1152, 1160 (1st Dist. 2007).)  Further, the provision on construction of the Rules of Practice 

explicitly states:

This Part shall not be construed to abrogate, modify or limit any rights, privileges 
or immunities granted or protected by the Constitution or laws of the State of 
Illinois or the United States.

(83 Ill. Admin. Code § 200.20.)  Accordingly, REACT’s Application is consistent with the Act’s 

plain language, the Rules of Practice’s plain language, due process, and plain fairness.

B. To The Extent Section 200.520 Applies, It Is In Conflict
With Section 200.880, And The Terms Of Section 200.880 Should Prevail

ComEd relies on section 200.520(b) of the Commission’s Rules of Practice for its 

assertion that REACT’s Application for Rehearing is prohibited.  (See ComEd Motion at 2.)2  

For the reasons stated above, REACT believes that is Application was fully justified and 

appropriate pursuant to the Act and section 200.880 of the Commission’s Rules of Practice.  

Section 200.520(b) of the Rules of Practice states:

On review of a Hearing Examiner's ruling, the Commission may affirm or reverse 
the ruling in whole or in part, and may take any other just and reasonable action 
with respect to the ruling, such as declining to act on an interlocutory basis.  
Petitions to rehear or reconsider Commission action taken under this Section shall 
not be entertained by the Commission and are not allowed under this Part, except 
as to persons who have been denied leave to intervene by such action.

(83 Ill. Admin. Code § 200.520(b).)  

                                                
2 ComEd’s Motion also refers to section “200.250(b)” and section “200.250” of the 

Commission’s Rules of Practice.  (ComEd Motion at 1.)  REACT is unaware of any section 
200.250 in the Commission’s Rules of Practice and assumes that the references to that section in 
ComEd’s Motion are merely typographical errors. 
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On its face, it may appear that there is an ambiguity, if not a contradiction, between the 

section 200.520(b) and section 200.880.  However, REACT notes that section 200.520(b) refers 

to “Petitions to rehear or reconsider Commission action” rather than an “Application” referred to 

in the Act and in section 200.880 (Compare 83 Ill. Admin. Code § 200.520(b) with 220 ILCS 

5/10-201(a) and 83 Ill. Admin. Code § 200.880(a), (d).)  Section 200.520(b) was adopted in its 

current form as effective on August 15, 1996; section 200.880 was adopted in its current form as 

effective on October 15, 2000.  (See JCAR website relating to sections 200.5203 and 200.8804

(listing effective dates).) That chronology means that when section 200.880 was drafted, section 

200.520 was established, so the drafters’ use of terminology that is different from section 

200.520 can be presumed to be intentional, and meant to convey a different meaning -- likely,

the meaning that the Commission rule on rehearing should align with the Act’s language on 

appeals of Commission orders.  (See 220 ILCS 5/10-201(a).)

Alternatively, to the extent that there in fact is a contradiction between the sections, the

chronology confirms that section 200.880 -- which REACT followed in filing an Application for 

Rehearing -- is the most current rule, which means that under Illinois law it is controlling.  (See, 

e.g., Jahn v. Troy Fire Protection Dist., 163 Ill.2d 275, 282, 644 N.E.2d 1159, 1162 (1994)

(when given a choice between two conflicting sources of authority, “the more recent enactment 

generally will prevail.”); Mill Creek Dev.., Inc. v. Property Tax Appeal Bd. of State of Ill., 345 

Ill.App.3d 790, 793, 803 N.E.2d 891, 893 (3d Dist. 2003) (same); 5 ILCS 70/6 (the Illinois 

Statute on Statutes) (same).)

                                                
3 http://www.ilga.gov/commission/jcar/admincode/083/083002000D05200R.html. 
4 http://www.ilga.gov/commission/jcar/admincode/083/083002000E08800R.html. 
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Accordingly, REACT’s Application is appropriate as it was filed pursuant to the more 

current of the two arguably conflicting Commission Rules of Practice and was filed compliant 

with the Act’s requirements. 

C. Under the Circumstances Of This Case, Section 200.880 Must Be Controlling

Under the circumstances in this particular case, section 200.880 must be controlling.  The 

following hypothetical illustrates the point.  Suppose that REACT had prevailed on its Petition

for Interlocutory Review, and that the Commission had granted REACT’s Motion to Dismiss the 

instant proceeding without prejudice.  Under the argument contained in ComEd’s Motion to 

Strike, ComEd would have been precluded from filing an Application for Rehearing, because 

ComEd is arguing that an Application for Rehearing is “prohibited” when the Commission rules 

on a Petition for Interlocutory Review under section 200.520 of the Rules.  (ComEd Motion at 

2.)  Accordingly, under ComEd’s own theory, ComEd would have been precluded from 

appealing a dismissal of this case because the Act and the Rules of Practice unequivocally 

require an Application for Rehearing before an appeal may be taken.

Of course, ComEd surely would not forsake an appeal in deference to the theory it 

proposes in its Motion to Strike; nor should it have to as a matter of law.  On the contrary, to the 

extent that it disagreed with the Commission, ComEd surely would have filed an Application for 

Rehearing following the procedures set forth in section 200.880, just as REACT has done in this 

instance.  If ComEd failed to do that, based upon a plain reading of the Act and the 

Commission’s Rules, ComEd would be precluded from taking an appeal. 
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III.

IN THE ALTERNATIVE,
REACT SEEKS LEAVE TO FILE ITS APPLICATION FOR REHEARING

For the reasons described above, REACT’s Application for Rehearing is proper and 

appropriate under the circumstances of this case.  If, however, the Commission determines that 

the Application is inappropriate because of section 200.520(b) of the Commission’s Rules, 

REACT respectfully requests that the Commission grant REACT leave to file an Application for 

Rehearing under the particular circumstances of this case notwithstanding section 200.520(b).  

The Commission has authority to deviate from its Rules of Practice “for good cause shown.”  (83 

Ill. Admin. Code § 200.30.)  Further, the Commission’s implementation of its Rules is to be 

guided so as to accomplish “fairness” to parties and “expedition” in the conduct of proceedings.  

(83 Ill. Admin. Code § 200.25(b)-(c).)  

As discussed herein, REACT’s Application for Rehearing seeks to avoid any possibility 

of a manifestly unfair outcome in which -- after months of delay and procedural maneuvering by 

ComEd -- REACT might be precluded from seeking a remedy based on ComEd’s overt and clear 

failure to comply with a Commission Order.  Under the entirety of the circumstances presented, 

the Commission would be fully justified to permit REACT leave to file an Application for 

Rehearing and to fully consider that Application for Rehearing on the merits.

IV.

CONCLUSION

The Commission’s Rules should not be misused as a tool to preclude the Commission 

itself from considering the merits of REACT’s Application for Rehearing.  REACT respectfully 

requests that the Commission deny ComEd’s Motion to Strike, consider REACT’s Application 

for Rehearing on the merits, and dismiss the instant proceeding without prejudice.  If the 
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Commission believes that the Commission’s Rules of Practice generally preclude REACT’s 

Application for Rehearing, REACT respectfully request that the Commission grant REACT 

leave to file its Application for Rehearing under the particular facts of this case, consider the 

Application for Rehearing on the merits, dismiss the instant proceeding without prejudice, and 

grant such other relief as the Commission deems appropriate.

Respectfully submitted,

THE COALITION TO REQUEST EQUITABLE 
ALLOCATION OF COSTS TOGETHER 

By: /s/   Christopher J. Townsend
One of Their Attorneys

Christopher J. Townsend
Christopher N. Skey
Michael R. Strong
DLA Piper LLP (US)
203 N. LaSalle Street, Suite 1900
Chicago, Illinois 60601
(312) 368-4000

Dated: December 10, 2010
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STATE OF ILLINOIS )
)  SS

COUNTY OF COOK )

VERIFICATION

Christopher J. Townsend, being first duly sworn, on oath deposes and says that he 
is one of the attorneys for the Coalition to Request Equitable Allocation of Costs Together, that 
he has read the above and foregoing document, knows of the contents thereof, and that the same 
is true to the best of his knowledge, information, and belief.

____________________________________
Christopher J. Townsend

Subscribed and sworn to me
this 10th day of December, 2010.

___________________________________


